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PREFACE. 


In  offering  this  treatise  to  the  profession,  the  object 
of  the  Author  has  been  to  state  in  a  condensed  form 
the  law  and  practice  of  those  trusts  which  are  creat- 
ed by  private  individuals,  with  a  view  chiefly  to  the 
administration  of  their  estates  after  their  decease. 
Trusts  of  this  nature,  as  a  form  of  testamentary  con- 
veyance, have  gradually  become  perhf^s  the  most 
frequently  adopted,  as  well  as  most  important  class 
of  testamentary  deeds.  The  devolving  on  friends 
the  onerous  duty  of  superintending  the  administra- 
tion for  behoof  of  others  of  the  estate  of  a  deceased 
party,  necessarily  imposes  an  ofBce  which  is  attended 
with  difficulty,  as  its  duties  frequently  extend  over  a 
series  of  years,  during  which,  attention  to  a  variety 
of  matters,  and  the  exercise  of  considerable  discre- 
tion, become  imperatively  necessaiy.  The  nature  of 
this  office  is  such  as  to  denomxid  attention  from  those 
assuming  it,  to  matters  by  no  means  occurring  in  the 
ordinaiy  course  of  private  affairs,  and  of  questions 
requiring  intimacy  with  legal  rules,  ignorance  of 
which  may  give  rise  to  serious  liability.  The  author 
has  therefore  endeavoured  at  once  to  afford  the  means 
of  readily  obtaining  such  information,  by  non-profes* 
sional  parties,  in  a  form  as  accessible  as  can  be  accom- 
plished by  a  treatise  necessarily  involving  legal  ques* 
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tions  of  some  intricacy,  and  at  the  same  time  by 
those  whose  office  it  is  to  give  advice  as  to  the  impor- 
tant duties  of  trustees,  and  on  whom,  as  conveyancers, 
in  a  great  degree  depends  the  perfecting  and  matur- 
ing of  the  law  and  practice  of  trusts,  by  a  strict 
attention  to  the  principles  of  legal  interpretion  bs 
applied  in  practice. 

Questions  of  trust  of  the  description  now  under 
consideration  are  as  purely  matter  of  equitable  juris- 
diction as  can  characterize  any  extensive  branch  of  a 
general  system  of  jurisprudence.  The  principles  or 
rules  to  be  considered,  therefore,  are  chiefly  those  of 
equitable  interpretation  as  a  special  system,  whether 
in  questions  relating  to  the  rights  of  those  for  whose 
behoof  such  trusts  are  created,  or  to  the  powers, 
duties,  or  liabilities  of  those  holding  the  office  of 
trustee ;  with  this  qualification,  however,  that,  as  in 
all  matters  of  equitable  interpretation,  wherever  strict 
law  has  laid  down  a  rule,  that  rule  is  imperative, 
whether  in  a  question  as  to  the  power  of  the  maker 
of  the  deed,  or  where  consistent  with  the  power,  it 
is  not  inconsistent  with  declared  intention.  Such 
equitable  principles  may  in  general,  where  properly 
investigated,  be  clearly  and  systematically  arranged. 
The  want  of  such  arrangement  gives  rise  to  much 
misoonception,  and  unnecessary  difficidty. 

The  matured  principles,  and  great  general  practice 
of  the  law  of  England  affords  most  valuable  illustra- 
tion, more  particularly  of  a  subject  such  as  the  present. 
But  in  applying  these  principles,  it  is  a  matter  of  no 
inconsiderable  difficulty  to  determine  in  how  far  they 
are  or  can  be  identified  with  what,  in  a  general 
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sense,  is  the  corresponding  branch  of  the  law  of  Scot- 
land.    It  must  ever  be  kept  in  view  in  all  such  in- 
quiries, that  although  it  may  be  very  truly  said  that 
the  principles  of  justice  are  the  same  in  all  countries, 
that  is  true  as  regards  the  intended  result  of  these 
systems  only — ^the  modes  of  arriving  at  that  object, 
as  in  use  in  diflferent  countries,  are  widely  diiferent. 
The  legal  systems  of  England  and  Scotland  are  ma- 
terially different  in  themselves.     They  are  different 
in  their  character,  and  above  all,  they  are  materially 
different  in  their  forms  of  practice,  as  administered  in 
courts  of  justice.     It  has  been  laid  down  as  an  in- 
violable rule  by  Lord  Eldon,  (in  Stair  v.  Stair's  Trus- 
tees, 2  W.  S.  622,)  the  most  experienced  judge  who 
ever  administered  the  laws  of  the  two  countries,  that 
the  laws  of  Scotland  are  not,  in  decisions  or  judi- 
cial proceedings,  to  be  made  similar  to  the  laws  of  Eng- 
land— that  is  a  purpose  which  can  be  accomplished 
only  by  legislation,  and  that  is  not  to  be  attempted 
in  the  administration  of  justice.     In  these  circum- 
stances, therefore,  principles  and  authorities  drawn 
from  the  law  of  England  have  been  chiefly  arranged 
ss  notes  or  illustrations,  in  order  that  they  may  be 
clearly  distinguished  from  principles   having   their 
origin  in  more  direct  and  positive  authority.     With 
regard  to  these  authorities  themselves,  the  object 
has^^been  to  restrict  them  to  such  only  as  afford  defi- 
nite principles  or  rules  apart  from  technical  speci- 
alities.    With  this  view,  reference  is  generally  made 
to  the  treatise  on  the  law  of  trusts  in  England,  by 
Mr  Lewin,  as  being  most  comprehensive,  and  gene- 
rally available  for  illustration. 
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It  may  be  proper  to  mention,  that  this  work,  al- 
though forming  part  of  an  intended  work  on  the  law 
of  trusts  generally,  may  be  considered  as  a  distinct 
treatise  as  regards  the  special  subject  considered. 

The  subjects  to  be  afterwards  treated  of  will  con- 
sist of  Executry  and  the  interpretation  of  Wills, 
Guardianship,  Principal  and  Agent,  and  Mandate  in 
general. 
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PART   I. 


CONSTITUTION  OF  TRUSTS. 


TRUSTS   AND   TRUSTEES. 


CHAPTER  I. 

ORIGIN^  HISTORY,  AND  OBJECTS  OF  TRUSTS. 

Trusts,  in  the  general  sense  of  the  term,  include  ^n^to 
all   cases   in   which,   confidence    being    placed    in< 
another,  authority  is  given  to  perform  an  act  or  acts 
for  behoof  of  the  party  reposing  that  confidence.' 
The  part  of  this   extensive    and    very  important  T„^,,y 
subject  now  to  be  specially  treated  of,  consists  of  *•*"• 
what  in  the  civil  law  are  termed  Jideucommissay  as 
distinguished  from  mandate. 

Trusts,  as  a  form  of  conveyance,  and  mode  ofsbniiAritjof 
providing  for  the  administration  of  property,  have,  "^^^^ 
in  Scotland  and  England  alike,  had  their  origin  in  Jlif  SSSIid. 
the  civil  law.  The  systems  of  the  two  countries,  ^l^^i^ 
after  passing  through  a  variety  of  forms  peculiar  to  t>»c»^i»w. 
each  of  them,  have  ultimately  become  very  similar 
in  their  character  and  principles. 

It  being  a  rule  of  the  civil  law,  arising  from  the  xmiu.  aoeoi- 
nature  of  property,  that  no  one  could  name  an  heir  ^^^ 
to  succeed  an  heir ;  as  the  heir,  whether  by  birth  or 
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appointment,  immediately  on  succeeding,  became 
absolute  proprietor,  with  fiill  powers  of  disposal ;  the 
only  case  of  substitution  allowed  being  that  by  a 
father  of  a  succession  to  his  son,  in  the  event  of  the 
son  dying  before  being  of  age  to  make  a  testament ; 
wherever  a  party  was  desirous  of  making  a  substitu- 
tion, or  declaring  a  trust  for  behoof  of  any  one,  he 
could  only  do  so  by  trusting  solely  to  the  honour  of 
the  trustee.  The  importance  of  these  Jidei-^ommissaj 
as  they  were  termed,  and  the  abuses  of  them,  were 
such  as,  in  the  time  of  Augustus,  to  render  it 
necessary  to  allow  an  action  to  compel  their  per- 
formance in  terms  of  the  bequest ;  and  a  praetor,  or 
judge  in  equity,  was  therefore  appointed  to  give 
judgment  in  such  cases.  It  was  at  the  same  time 
enacted  for  their  farther  protection,  that  any  party 
who  was  named  fiduciary  heir,  that  is,  trustee,  might 
be  forced  to  accept,  and  to  convey  to  the  Jidei- 
commissariunh  or  beneficiary ;  and  that  a  party  who 
was  alleged  to  hold  property  in  trust  might  be  put 
upon  oath  to  prove  the  existence  and  nature  of  the 
trust.  And  in  every  respect  tnists  were  highly 
favoured  by  the  civil  law,  on  account  of  the  many 
obvious  advantages  attending  them. 
ffl^'S!?*'  "^^  origin  and  progress  of  trusts  in  England,  were 
tow  of  Bog.   not  unlike  those  of  the  civil  law.     The  strictness 

tand. 

and  narrow  policy  of  the  common  law  gave  rise  to 
the  necessity  of  resorting  to  trusts  for  the  purpose 
of  acquiring  the  free  power  of  alienation,  settlement, 
and  providing  for  the  right  administration  of 
property;  as,  from  the  party  in  whose  favour  the 
trust  is  established  not  being  a  party  to  the  trust- 
agreement,  he  had  not  at  common  law  any  remedy 
against  the  trustee  to  fulfil  the  trust,  although  he 
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had  so  in  equity;  whence  trusts  became  matter  of *'^**"^ 


equitable  jurisdiction.     Another  cause  which  like- J 
wise  led  to  their  introduction,  was  the  adoption  of 
them  by  the  clerical  lawyers  of  the  reign  of  Edward  | 
III.,  for  the  purpose  of  evading  the  restrictions 
placed  upon  the  growing  wealth  of  the  church  by  l^l^^J^ 
the  statutes  of  mortmain,  which,  as  they  prevented  ^oortumin. 
direct  bequests  to  religious  houses,  were  evaded  by 
being  taken  to  their  use  ;  a  maxim  being  established, 
that  although  lands  were  not  devisable  by  law,  yet  orfstoof  !»•. 
if  a  party  gave  his  lands  to  another,*— but  only  to  hold 
for  the  use  of  the  party  who  gave  them,  whereby 
he  who  had  originally  the  lands  themselves,  became 
only  entitled  to  the  use  of  them, — such  use  might  be 
disposed  of  by  his  will.     These  uses,  which  were^""*°?_, 
synonymous  with  trusts  in  the  old  law,^  although  put  n^  qmoDj. 
an  end  to,  as  regarded  the  church,  by  a  statute  in  the 
reign  of  Richard  II.,  were  continued  as  a  form  of 
conveyance  for  various  purposes;  but  being  a  depar- 
ture from  the  rules  of  property  established  by  ancient 
law,  gave  rise  to  inniunerable  subtilties,  so  aa  ulti- 
mately to  become  nearly  incomprehensible,  and  to 
cause  great  injustice.     The  only  security  for  the 
execution  of  trusts  being  thus,  as  in  the  civil  law, 
the  honour  of  the  party  intrusted,  a  writ  in  chancery 
was  devised  in  the  same  reign,  by  which  a  trustee 
might  be  compelled  to  answer  upon  oath  as  to  the 
existence  and  nature  of  the  trust,  and  thereafter 
was  compelled  to  carry  it  into  execution ;  this  led 
to  trusts  being  very  generally  adopted.     Trusts  and 
uses  thus  becoming  subject  to  the    rules    which 

1  It  may  be  obaenred,  that  the  term  **  use"  frequently  ooenrs  in  the  older 
Scotch  dedfiions.  It  is  there  employed  in  the  more  limited  sense,  to  denote 
ft  purpose  of  trust  merely  ;  not  as  synonymous  with  trust  as  a  general  term. 
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courts  of  equity  apply  to  alienations,  gave  rise  to  a 

state  of  matters  utterly  inconsistent  with  the  feudal 

rules  of  property,  as  administered  in  the  courts  of 

law.     Tliis   the  legislature  frequently  endeavoured 

to  remedy  imder  the  name  of  uses,  and  ultimately 

intended  to  exterminate,  and  in  effect  to  restore  to 

general  adoption  the  old  common  law  conveyances, 

2^"**i^n-  ^y  ^  statute  in  the  reign  of  Henry  VIII.  commonly 

ded  to  revive  called  thc  statutc  of  uses,  which  carried  out  the 

juritdietion.   principle  previously  acted  upon  in  various  statutes, 

of  considering  the  cestuique  use  or  beneficiary  as 

the  real  owner  of  the  estate,  thus  converting  the 

interest  of  the  cestuique  use  into  a  legal,  instead  of 

an  equitable,  ownership.     But  this  statute  proved 

insufficient  to  afford  relief  to  parties  in  the  courts  of 

2^^*'     law,  so  that  the  nearly  exclusive  jurisdiction  of  the 

jariidietkiD.    chauccry  revived  again  in  fiiU  force.     The  effect  of 

the  statute,  therefore,  being  to  substitute  for  the 

ancient  use,  with  its  numerous  defects,  the  modem 

trust,  in  which  these  evils  have  been  avoided ;  and 

the  ultimate  result,  as  regards  the  position  of  trus- 

offieeof      tees,   is,   that  trusts   originate    either    by  express 

declaration,    or    from    necessary   implication,    and 

create  in  those   to  whom   they  are   confided,   the 

various  duties  and  liabilities,  as  laid  down  in  the 

books. 

SS^fthe      "^^    general   position   of   parties    is,    that    the 

rights  of  pv  trustee  holds  an  estate  at  common  law,  whilst  the 

ties  under 

«™tein  cestuique  trust  (beneficiary)  holds  an  estate  in 
equity.  As  regards  the  common  law,  the  legal 
estate  in  the  trustee  has  precisely  the  same  pro- 
perties and  incidents  as  if  the  trustee  were  the 
owner.^      The  interest   of  the  cestuique  trust,  is  a 

^  Lewin  on  Trusts,  202. 
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positiye  and  vested  equitable  right ;  he  has  the  jus 
habendi  Bud  jus  disponendi  ;^  which  right,  therefore, 
is  only  recognized  in  a  court  of  equity,  the  cestuique 
trust  being  merely  a  tenant  at  will  or  sufferance,  in 
a  court  of  common  law.^  But  as  the  effect  of  a  deed 
or  will  is  to  be  ruled  by  intention,  the  legal  interest 
is  measured  by  the  scope  and  object  of  the  equitable 
interest.'  The  relative  position  of  the  trustee,  and 
cestuique  trust,  may  be  exemplified  by  this,  that 
whilst  the  cestuique  trust,  in  disposing  of  the  trust- 
estate,  must  call  upon  the  trustee  to  execute  the 
conveyances,*  in  trusts  for  sale,  the  prima  facie  rule 
is,  that  if  an  estate  be  vested  in  A,  upon  trust  to 
sell  and  divide  the  proceeds  between  B  and  C,  in  a 
court  of  law,  the  absolute  ownership  is  in  A,  and 
his  receipt,  therefore,  will  discharge  the  purchase ; 
but  in  equity,  B  and  C,  the  cestuique  trust,  are  the 
true  and  beneficial  proprietors,  and  A  is  merely  the 
instrument  for  the  execution  of  the  settler's  purpose. 
The  receipt,  therefore,  to  be  effectual,  must  be 
signed  by  B  and  C,  unless  that  rule  be  controlled  or 
defeated  by  an  express  or  implied  intention  to  the 
contrary,  collected  from  the  instrument  creating  the 
trust. '^  And  again,  also  in  consequence  of  the  separa- 
tion of  the  equitable  and  legal  estates,  under  the 
English  statutes  of  bankruptcy,*  and  where  the 
trust  is  constructive,  and  only  a  doubtful  equity,  the 
legal  property  will  pass  to  the  assignees  of  the 
trustee ;   for  the  statute  vests  in  them  every  pro- 

*  Smith  V,  Wheeler,  1  Mod.  17,  per.  J.  Pemberton. 

'  See  Geary  v.  Bearcroft,  O.  Bridg.  486—4^0.  Bacon  on  Us.  5. 1 
B  Lewin  on  Trusts,  194. 

*  See  Jones  d.  Lewis,  1  Cox,  199  ;  Saunders  «.  Neyille,  2  Vem.  428. 
«  Lewin  on  Trusts,  342,  352,  353.    See  inf,  part  2,  c.  7. 

<  6  Geo.  IV.  c.  16,  §  63  and  64  ;  and  2  WiU.  IV.  c.  56,  §  25  and  26. 
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perty,^  where  there  is  the  remotest  possibility  of 
any  benefit  to  the  creditors.^  But  only  the  legal 
property  passes,  and  tiie  cestoique  trust  has  the  same 
relief  in  equity  against  the  assignees  as  he  would 
have  been  entitled  to  against  the  trustee  (bankrupt) 
himself.'  So  also  under  the  insolvent  act,*  by  which 
all  the  real  and  personal  estate  of  the  prisoner 
is  made  to  rest  by  his  conveyance  and  assign- 
ment in  the  assignee,  which,  as  they  substantially 
follow  the  provisions  of  the  bankruptcy  act,  are,  in 
analogous  cases,  governed  by  the  same  construction. 
In  judgments  against  the  trustee,  likewise,  which,  in 
so  far  as  they  affect  lands,  derive  their  effect  from 
statutory  enactments,^  the  cestuique  trust  is  protected 
from  the  legal  process  by  application  to  a  court  of 
equity .•  Whereas  in  Scotland,  in  the  case  of  trusts 
by  absolute  conveyance,  and  a  back  bond  of  trust, 
which  is  the  most  similar  to  trusts  of  real  estate  in 
England,  the  private  back  bond  would  not  be  good 
against  bona  fide  onerous  third  parties'  creditors  of 
the  trustee,  the  property  would  merge  in  the  general 
estate  of  the  bankrupt,  and  the  beneficiaries  could 
only  rank  upon  that  estate  as  ordinary  creditors. 

*  Bennet  9.  Dayia,  2  P.  W.  816 ;  Taylor  «.  Wheeler,  2  Vera.  564 ; 
Cupenter  «.  Blarnell,  3  B.  P.  40. 

'  Cupenter,  irf  Mp.  41. 

*  Bennet,  «<  nip.;  Taylor,  fU  tup.;  Mitford  «.  Blitford,  9  Ves.  100,  per 
Sir  W.  Grant.  ^  parte  Dmnas,  2  Vee.  585,  per  Lord  Hardwicke ;  Hinton 
«.  Hinton,  2  Ves.  688,  per  eundem ;  Grant  v,  BiiUs,  2  V.  and  B.  809,  per 
Sir  W.  Grant ;  TyrreU  «.  Hope,  2  Atk.  558  ;  Bowles  «.  Rogers,  6  Ves.  95, 
note  (a.)  E»  pcvrU  Hanson,  12  Ves.  849,  per  Lord  Eldon.  Ex  patie  Her- 
bert, 18  Ves.  188  ;  Waring  «.  Coventry,  2  M.  and  K.  406.  See  also  Lewin 
on  Trusts,  216. 

*  7  Geo.  IV.  c  57,  §  n. 

«  11  E.1. 18E.  l,st  1,0.18.  18E.1,  st  8.  27  E.  3.  st.  2.  c.  9,  see  Go. 
Lit  289,  b. 

«  Finch  9.  Eari  of  WindielseB,  1  P.  W.  277  ;  Burgh  r.  Frands,  1  Eq.  Ca. 
Ab.  320  ;  Medley  v.  Bfartin,  Finch,  68 ;  Prior  r .  Penpraze,  4  Price,  99. 


OBJECTS  OF  TRUSTS.  9 

In  Scotland,  the  origin  of  trusts  is  coeval  with]^^^ 
the  law  of  the  land.     For  being  a  part  and  portion  J^^^^ 
of  the  civil  law,  on  which  the  law  of  Scotland  is  *»oed  along 

.,      .  ,  ,1  ._    with  the  oItU 

based,  they  were  necessarily  mtroduced  along  with  i^w. 
it  by  the  churchmen,  the  lawyers  of  the  earlier 
periods,  the  influence  of  the  civil  law  being  rather 
strengthened  than  impaired  by  the  introduction  of 
the  Court  of  Session,  which  was  formed  on  the 
model  of  the  parliament  of  Paris,  where  the  civil 
law  was  also  administered.     It  is,  therefore,  clear,  ^* ■J!?^ 

•niorooa 

that  trusts  were  at  all  times  enforced  in  Scotland,  whenpiowd. 
when  their  existence  could  be  established  by  evi- 
dence ;    but  as  confidential    transactions  of   that 
description  were  often  entered  into  without  formar 
lity,  or  communication  with  third  parties,  the  courts 
of  justice    frequently    found    much    difficulty    in 
ascertaining  the  true  nature  of  proceedings  inferring 
a  creation  of  trust.     To  diminish  or  supersede  such 
difficulties,  the  statute  1696,  c.  25,  was  enacted.  Act  leoecss. 
declaring  that  trusts  should  be  capable  of  proof  by 
writ  or  oath  of  party  only.     The   terms  of  the 
statute  demonstrate  the  correctness  of  the  state- 
ment, that  trust,  when  undertaken  and  established 
by  proof,  was  at  all  times  enforced  by  the  courts  of 
law  in  Scotland;   and  hence  it  was,  that  in  the ftm from th« 
history  of  Scottish  jurisprudence,  no  room  occurred  the  b^ 
for  such  subtilties,  as  in  England  arose  irom  the'*''' 
attempts  of  the  church  to  evade  the  restrictions 
imposed  upon  its  acquisition  of  property. 

Nor  does  the  system  of  feudal  tenures  appear  to  JJJ^  «'**>• 
have  operated  to  any  very  important  extent  as  a"P<mtruitk 
check  to  such  dispositions.     The  restraint  upon  the  impottMice. 
power  of  alienation  imposed  by  the  system  of  ward 
holdings,  and  also  in  some  instances  in  feu  holdings 
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in  early  times,  were  not  sufficient  to  do  so.  The 
introduction  of  the  less  restricted  fonns  of  feu, 
blanch,  and  burgage  holdings,  combined  with  the 
immense  mass  of  property  acquired  by  the  church, 
amounting  to  nearly  half  the  territory  of  the  state, 
and  the  tithes  of  the  remainder,  which  was  acquired 
by  the  nobles  and  gentry  at  the  Reformation  by 
irregular  titles,  sales  by  the  church,  alienations  by 
the  crown,  in  disregard  of  statutes  of  annexation 
and  otherwise,  which  titles  were  ultimately  con- 
firmed, all  combined  to  render  the  power  of 
alienation  by  the  possessor,  in  the  form  of  trust 
or  otherwise,  free  and  unlimited.  Ward  holdings 
were  not  abolished  until  the  20th  of  Geo.  II. ;  but 
we  find  reported  cases  as  to  trust  as  early  as  the 
beginning  of  the  seventeenth  century.  They  appear 
to  have  been  used  in  Scotland,  at  a  very  early 
period,  as  a  means  of  securing  estates  against 
uiediii  forfeiture,  in  periods  of  rebellion  and  civil  wars,  by 
beiiion  and*"  vcstiug  cstatcs  iu  rolativcs  or  friends  not  engaged  in 
these,  in  order  that  they  might  be  restored  to  the 
party  making  the  trust,  or  to  such  of  his  direct 
descendants,  or  nearest  kinsmen,  as  should  be  in  a 
condition  to  hold  the  estate.  These  trusts  were 
either  constituted  by  simple  deed,^  or  otherwise. 
As,  for  instance,  by  a  party  with  a  view  of 
disappointing  his  forfeiture,  and  saving  a  sum  of 
money  to  his  children,  discharging  a  bond  due  to 
him  upon  the  debt,  or  granting  a  new  bond,  payable 
to  a  third  party,  in  trust  for  behoof  of  the  forfeiting 


1  See  Beaton,  2l6t  June,  1737,  M.  1150;  Creditors  of  Stman,  2d  Dec. 
1755,  M.  4672  ;  IngliB,  26th  Nov.  1724,  M.  4757  ;  Drummond,  18th  July, 
1749,  M.  4874. 
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party's  children.^  Or  by  the  party,  or  another  for 
his  behoof,  conveying  an  estate  to  some  one,  to  be 
redeemable  by  the  truster  or  beneficiary,  on  the 
payment  of  a  nominal  sum,  as  a  rose  noble.' 
Trusts  were  also  used,  at  an  early  period,  for  evad--^"^*?®^ 

.  the  effect  of 

ing  the  effect  of  civil  diligence  for  debt,  by  which,  civadiugenoe. 
where   a  party  was   put   to   the  horn,   as  it   was 
called,   he   was    declared  a  rebel,   and  his   estate 
forfeited.'     It  was  to  accomplish  the  same  object,  «"»^^J» 
that   the  nobles  and  gentry  of  Scotland  obtained  «otBiu. 
the  statute  1685,  authorizing  entails  to  be  made, 
so  as   to    prevent    the    forfeiture   of   estates  far- 
ther than  against  the  individual  convicted  of  high 
treason,   and   the   parties   claiming  the   succession 
through  him,  as  in  such  cases  a  trust,  if  discovered, 
would  have  failed. 

There  is  this  distinction  between  the  principle  of  ™«'*"«tioii 
the  civil  law,  and  the  law  of  Scotland,  in  relation  to  cipieofciTn 

lftW(  snd  Iftw 

the  history  of  trusts,  that  in  the  civil  law,  originally,  of  Scotland. 

_  ,  ii«  Ti«       astothehfa- 

trusts  were  not  enforced  against  the  heir,  and  heirs  tor;  of  tniit«. 
were  of  two  kinds,  legal  or  testamentary.     In  either  to  tSlS^ 
case,  a  request  addressed  to  an  heir  might  be  safely  2JiU***™ 
disregarded,  till  in  the  time  of  Augustus,  as  already 
mentioned,  authority  was  given  to  a  special  judge  or 
court  to  enforce  trusts  imposed  upon  heirs,  or  to 
oblige  trustees,  or  Jidei  commissary  heirs,  to  fulfil 
the  instructions  given  by  the  testator.     In  Scotland, 
however,  every  heir  is,  in  legal  construction,  an  heir- 
at-law,  so  far  as  lands  are  concerned,  and  there  is  no 
such  thing  as  a  testamentary  heir,  properly  so  called. 
The  rule  is,  that  God  only  makes  an  heir.     A  party 

'  The  King's  Advocate  v.  Blair,  12th  June,  1750,  M.  4969. 

'  Forbea,  5th  Maicfa,  1756,  M.  4675. 

>  Veitch,  10th  Dec.  1678,  M.  8867  ;  Hamilton,  22d  June,  1669,  M.  16169. 
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intending  to  disinherit  his  heir,  can  accomplish  his 
object  only  by  rendering  the  estate  unprofitable. 
He  may  convey  his  lands  to  trustees,  or  other 
&voured  parties;  but  such  are  not  heirs,  but  dis- 
ponees,  and  the  deed  of  conveyance  must  be  executed 
in  the  form  of  a  disposition  inter  vivos^  or  of  an 
obligation  binding  the  proprietor  to  convey.  The 
Howenfawd  hoir-at-kw  is  still  legal  successor  to  the  estate,  but 
•  inseouaad.  hc  may  bo  compelled,  by  an  action,  to  fulfil  the  deed 
of  his  predecessor  by  granting  a  conveyance ;  or,  a 
decree  to  convey  being  obtained  against  him,  the 
courts  of  law  wUl  adjudge  the  estate  in  implement 
of  that  obligation,  and  the  favoured  party  will  there- 
upon obtain  a  charter  from  the  crown,  or  other 
superior.  It  is  in  this  way  that  mortis  causa  con- 
veyances to  trustees  are  enforced  in  Scotland,  when 
the  trust-deed  does  not  contain  clauses  enabling  the 
trustees  to  go  directly  to  the  superior  for  a  charter. 
Moveables  may  also  be  conveyed  in  trust,  but 
executors  named  in  a  will  are  the  proper  trustees  in 
that  species  of  property. 
oenwmi  The  right  of  the  beneficiary  has  never  in  Scotland 

right!  of  pv-  been  acknowledged  as  a  positive,  vested,  equitable. 


uoattin  and  co-existent  right,  as  distinguished  from  the  legal 
right  of  the  trustee,  as  in  England ;  but  merely  as  a 
personal  right  of  action  against  the  trustee,  to  fulfil 
an  obligation  undertaken  for  behoof  of  him,  the 
beneficiary ;  the  actual  right  of  property  being  in 
the  trustee  alone,  but  for  the  purposes  declared  in 
the  trust-deed.  But  notwithstanding  that  the  formal 
right  or  title  is  usually  vested  in  the  trustee  by  the 
law  of  Scotland,  and  he  is  thus  legally  proprietor  of 
the  trust-estate,  it  is  a  right  or  confidence  personal 
to  him ;  and  which,  therefore,  does  not  pass  to  his 
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heirs  or  successors,  unless  it  be  specially  so  declared 
by  the  trust-deed.  -If  the  conveyance  be  absolute  in 
favour  of  the  trustee,  and  the  declaration  of  trust  be 
contained  in  a  separate  deed  by  the  trustee,  then,  as 
the  absolute  feudal  title  is  in  the  trustee,  it  will  pass 
to  his  heirs ;  and  therefore  they  must  be  divested  of 
it.  But  if  in  the  form  of  a  deed,  bearing  the  decla- 
ration of  the  trust  by  the  grantor,  and  es  facie  of  the 
deed,  it  fSalls  on  his  death.  Whereas,  in  the  law  of 
England,  although  there  be  two  co-existent  rights 
in  the  estate,  —  the  positive  legal  right  in  the 
trustee,  and  the  vested  equitable  right  in  the 
cestuique  trust, — the  forms  and  nature  of  their 
constitutions  are  so  distinct,  that  the  trust,  whether 
of  real  or  personal  estate,  may,  like  a  beneficial 
estate,  be  conveyed,  assigned,  or  encumbered  by  the 
trustee,  at  law ;  and  if  there  be  co-trustees,  each  may 
exercise  the  like  powers  of  ownership  over  his  own 
proportion ;  and,  as  the  trustee  may  dispose  of  the 
property  in  his  lifetime,  so  he  may  devise  or  bequeath  ^ 

it  at  his  death.^  And  in  order  to  make  his  equitable 
right  effectual  against  the  vested  legal  right  of  the 
trustee,  the  cestuique  trust  must  pursue  the  trustee 
in  a  Court  of  Equity,  to  fulfil  the  purposes  of  the 
trust-conveyance ;  and  the  chancery  will,  if  necessary, 
enforce  the  performance  of  them,  by  commitment  of 
his  person,  or  sequestration  of  his  estate.' 

'  See  Lewin  on  TrustB,  205,  &e.  and  cases  there  cited. 

'  In  inTestigating  the  law  of  England,  with  a  view  to  illostration,  &c.  in 
addition  to  the  cases  referred  to  in  this  treatise  generally,  reference  may  be 
made  to  the  following  works.  Gilbert  on  Usee,  (by  Sugden.)  Bacon  on  Uses. 
Saonders  on  Uses  and  Tmsto.  Fonbhnque  on  Eqoity.  Powell  on  Mort- 
gages. Sagden  on  Powers.  Jeremy's  Equity  Jurisdiction.  Haddock's 
Chancery  Practice,  &c. 


Purpoaeiof 
truiti. 
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The  purposes  to  which  trusts  are  usually  applied 
in  Scotland,  are  marriage  and  other  family  settle- 
ments, the  conducting  of  a  particular  branch  of 
trade,  or  business  of  any  kind,  joint-stock  companies, 
or  the  extrajudicial  settlement  of  embarraased  or 
^IJ'^^JJJ^"  bankrupt  estates.  And  the  requisites  for  the 
tkmoftnnta.  coustitution  of  such  trusts  are,  the  party  consti- 
tuting the  trust,  the  act  of  constitution,  the  party 
constituted  trustee,  the  subject  transferred,  the 
purpose  or  object  to  be  attained  by  it,  or  party 
beneficially  interested,  that  is,  for  whose  behoof  it 
is  created,  and  the  vesting  of  the  estate  in  the 
trustee. 
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CHAPTER  II. 

WHO  MAY  CONSTITUTE  A  TRUST,  AND  THE  LIMITATIONS 
OF  THAT  POWER. 

The  general  rule  as  to  the  creation  of  trusts  is,  owtm  mi*. 
that  any  party  may  make  a  trust  over  property  of 
which  he  has  the  free  power  of  disposal.  This  rests 
upon  the  simple  principle  that  the  right  of  property 
includes  the  right  of  alienation,  which  last  can  only 
be  counteracted  by  special  exceptions  or  limitations 
legally  created.  Thus,  a  party  can  only  convey  in 
trust  the  interest  which  he  has  in  himself,  as  in  the 
case  of  liferent,  where  the  profits  alone  can  be  con- 
veyed, for  liferent  hceret  ossibus.  So  also  in  an 
entail,  where  the  liferent  interest  can  alone  be  con- 
veyed, unless  for  the  purpose  of  trying  the  validity 
of  an  entail,  which  is  akin  to  the  conveyance  of  a 
right  in  expectancy. 

A  sentence  of  outlawry  does  not  deprive  a  party  ootiawry. 
of  the  right  of  disposing  of  his  property  in  trust. 
Thus,  where  a  party  executed  an  ex  facie  absolute 
disposition  of  his  heritable  property,  but  which 
the  disponees  afterwards  declared,  by  a  separate 
deed,  was  held  in  trust  for  the  granter,  his  heirs, 
and  disponees,  and  he  was  afterwards  cited  to 
appear  before  the  court  of  justiciary  for  murder, 
alleged  to  have  been  committed  previous  to  the  date 
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of  the  disposition,  and,  on  his  not  appearing,  sentence 
of  fugitation  had  passed,  and  denunciation  followed 
thereon  and  was  recorded,  and  some  years  afterwards, 
when  still  under  outlawry,  he  made  a  deed  directing 
his  trustees  to  execute  a  strict  entail  of  his  property 
in  favour  of  certain  parties,  which  was  accordingly 
done,  and  after  his  death  recorded  by  the  trustees. 
In  a  challenge  of  the  entail  by  the  heir-at-law  it 
was  held,  that  the  entail  and  subsequent  registration 
were  valid  and  effectual,  in  respect  that  a  sentence 
of  outlawry  does  not  deprive  a  party  of  the  right  of 
absolute  disposal  of  the  fee  of  his  property.^ 

BMurdy.  Bastardy  is  no  legal  disqualification  for  making 
a  trust-deed. 

Marriiige.  ^  trust-couveyaiice  of  heritage,  or  of  her  pecu- 
Hum,  by  a  married  woman,  is  effectual  if  granted 
with  concurrence  of  her  husband,  or  if  conveyed 
under  conditions  expressed  in  her  marriage-con- 
tract. Such  conveyances  will  be  valid  as  regards 
the  property  conveyed,  but  will  be  totally  ineffectual 
as  regards  all  personal  obligations  on  her  own  part. 
But  a  mortis  causa  conveyance  by  a  married  woman 
of  such  moveables  as  she  shall  have  a  right  to,  is 
effectual  without  the  consent  of  her  husband. 

iiigbTnMon.  A.  conviction  of  high  treason  will  disqualify  a 
party  for  creating  a  trust. 

Minority.  A  minor  may  make  a  testament  creating  a 
trust  over  moveable  property,  but  he  cannot  dis- 
pose of  heritage. 

BMknipicy,  Bankruptcy,  when  legally  declared,  is  a  disqualifi- 
cation for  constituting  a  trust.  The  mere  existence 
of  debt  is  not  suflicient  to   do  so.     Conveyances 

*  Blaene,  22d  November,  1836,  15  S.  54,  And  Append.  1312;  Aff. 
1  Robin.  App.  645. 
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in  trust  within  sixty  days  of  notour  bankruptcy^ 
are  reducible  on  the  act  1696,  c.  5/  Before 
obtaining  alim^it  or  liberation  from  jail  in  virtue  of 
a  deoree  of  ceseto  bonorum,  a  bankrupt  may  be  com- 
pelled to  exe<»ite  a  couv^ance  of  bis  property  to  a 
trustee,  or  trustees,  named  by  his  creditors.^ 

By  the  act  1621,  trust-deeds  are  not  valid  when  B^undm- 
in  defraud  of  begun  diligence  of  creditors.^ 

Inhibition  is  a  disqualification  in  a  question  with  inhibition. 
the  inhiUting  creditor/ 

Insane  persons,  although  not  cognosced,  are  in-in«ni^. 
capable  of  creating  trusts,  but  may  do  so  during  the 
exist^ice  of  a  lucid  interval. 

Facility  is  a  good  ground  of  reduction  of  a  trust-  vtimj. 
deed,  though  the  deed  or  deeds  shall  not  have  be^i 
obtained  by  undue  influ^ice  of  the  parties  isi  whose 
favour  they  were  granted.'^ 

Any  conveyance  in  trust  to  the  injury  of  anDcntti4Md. 
heir,  when  made  by  a  person  ill  of  the  disease 
of  which  he  died,  and  within  sixty  days  of  his 
death,  or  if  he  do  not  go  to  kirk  or  market,  is 
reducible  under  the  ordinary  rules  of  the  law  of 
death-bed  in  Scotland.^ 

Goiporations,   constituted    by  patent  or  act  of^JJ^dT** 
parliament,    and    subordinate    corporations   consti-^^ 
tuted  by  royal  burghs,^  or  by  superiors  of  burghs  < 

>  See  Wright,  7th  Macdi,  18S9, 1  D.  641. 

'  See  M'Gowan,  2l6t  Jan.  1836, 14  S.  S14. 

*  See  Grant,  6th  Feb.  1835, 13  S.  424. 

«  Cnittenden,  2d  Dec  1824,  3  S.  847. 

«  Wation,  18th  Nor.  1825, 4  S.  200 ;  Do.  8th  Feb.  1825,  3  &  511. 

«  See  Craigfl,  3d  and  13th  Feb.  1739,  M.  3199  ;  Murray's,  5th  Dec.  1797, 
M.  3237  ;  Irvine,  3d  Jane,  1808,  M.  Death-bed,  App.  No.  6  ;  Monay,  2l8t 
Jan.  1826, 4  S.  374.  Bnt  see  M'Kay,  17th  Jan*  1828,  6  S.  867  ;  Irving,  8d 
June,  1808,  F  ;  and  see  part  1,  e.  3. 

'  See  Gnut,  5th  Jane,  1747,  M.  1097. 
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of  barony,  in  virtue  of  a  power  in  their  char- 
ter, or,  even  where  no  charter  can  be  produced, 
from  the  prescriptive  possession,  and  exercise  of 
corporate  rights, — are  considered  as  political  persons. 
They  have  their  own  proper  stock,  and  the  same 
rights  and  privileges  as  individuals  have ;  and  may, 
therefore,  make  similar  transferences  in  trust. 
Voluntary  associations  of  tradesmen  have  no  persona 
standi  in  judicio  to  enforce  any  acts  done  by  them ; 
and,  therefore,  any  appointment  of  a  party  to  act 
for  them,  in  the  capacity  of  trustee,  would  not  be 
acknowledged  in  law.  But  societies  established 
under  the  regulations  of  33  Geo.  III.  c.  64;  49 
Geo.  III.  c.  125 ;  10  Geo.  IV.  c.  56,  may  appoint 
trustees  to  manage  their  affairs,  in  whom  their  pro- 
perty may  be  vested,  and  at  whose  instance  all  legal 
acts  may  be  done.  Religious  communities,  or 
societies  for  the  purpose  of  erecting,  carrying  on, 
and  supporting  dissenting  chapels,  have  also  the 
power  of  appointing  trustees  to  manage  their  affairs, 
and  in  whom  their  property  may  be  vested.^ 
penontoatof  Persous  lu  auother  country  may  make  trust-deeds 
which  vnll  be  effectual  in  Scotland,  provided,  that 
if  of  moveables,  they  are  written  in  such  a  form 
as  would  be  sufficient  for  transferring  such  property 
in  the  country  in  which  they  are  made ;  and  that 
if  of  heritage,  such  conveyances  are  in  the  form 
necessary  to  transfer  heritage  in  this  country.  Thus 
a  trust  conveyance  of  heritage,  in  the  English  form, 
although  sufficient  to  transfer  such  property  in  that 
country,  is  insufficient  to  do  so  in  Scotland,  where  a 
de  prcesenti  conveyance  is  necessary.^ 

*  See  part  3,  c.  7.  *  See  part  1,  c.  €u 
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CHAPTER  III.  , 

CONSTITUTION  OF  PROPRIETORY  AND  ACCESSORY 
TRUSTS. 

Private  trusts,  as  regards  their  constitution  andj^®* 
character,  are  of  three  kinds :  1st,  Proper,  or  pro- 
prietory trusts,  that  is,  trusts  created  by  regular 
trust-deeds,  by  which  the  trustee  is  invested  with 
the  trust-estate,  and  is  actual  proprietor  in  the  eye 
of  the  law,  but  burdened  with  a  trust.  2d,  Accessory 
trusts,  that  is,  trusts  created  by  deeds,  the  primary 
object  of  which  is  not  the  creation  of  a  trust,  and  by 
which  the  trustee  is  not  invested  with  the  property. 
3d,  Trusts  by  operation  of  law. 


SECTION  I. PROPRIETORY  TRUSTS. 

After  the  statute  1695  was   enacted,  the   formj^®^^^ 
adopted  of  constituting  regular  and  formal  t™sts,  J^^^y^ 
was  by  an  absolute  disposition  and  back  bond.     The  ^'^^ 
form  of  which  is,  that  the  truster  conveys  the  pro- 
perty to  the  trustee,  by  a  deed  ex  facie  absolute, 
whereby,  so  far  as  the  public   are   concerned,  the 
trustee  is  the  unlimited  proprietor  of  the   subject. 
On  the  other  hand,  and  as  a  counterpart,  the  trustee 
grants  a  bond   in   favour  of  the  truster,   binding 


TrartaM 
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himself  to  fulfil  all  the  purposes  on  account  of  which 
the  estate  was  conveyed  to  him,  such  as  to  pay  debts 
or  legacies,  advance  money,  entail  an  estate,  &c.  * 
Such  back  bond,  therefore,  being  latent,  cannot 
affect  third  parties  ignorant  of  its  existence.^  This 
ultimately  gave  rise  to  the  form  of  disposition  by 
trust-deed,  now  adopted  in  practice,  which  is  the 
proper  form  of  constituting  such  conveyances,  when 
meant  to  be  made  public. 

In  constituting  or  creating  a  formal  trust,  the  first 
point  to  be  considered,  is,  the  nature  and  situation 
of  the  fund  meant  to  be  placed  under  trust. 

1.  Supposing  the  fund  to  consist  of  the  whole 
heritable,  and  of  the  whole  personal  estate  of  the 
truster,  it  is  only  necessary  to  execute  a  deed  of 
conveyance  in  the   form  of  an  ordinary  deed  of 

Terms  of  alicnatiou,  which  the  law  of  Scotland  will  hold 
effectual,  with  this  ^peculiarity,  that  the  conveyance 
must  be  declared  in  gremio  to  be  granted  and 
received  for  the  purposes  therein  afiber  mentioned, 
which  the  trustees,  by  acceptance  of  the  conveyance, 
undertake  to  fulfil. 

ofbcfitagv^  Under  the  law  of  Scotland,  every  direct  and 
effectual  conveyance  of  lands,  tenements,  money, 
heritably  secured,  and  other  heritable  rights,  must 
be  granted  by  words  of  present  alienation,  such  as, 
I  give,  granty  and  dispone^  although  the  grantor,  by 
reserving  his  liferent,  or  by  an  express  declaration  in 
the  deed,  may  fix  the  term  at  which  it  is  to  take 
effect,  and  whether  it  is  to  be  revocable  or  irre- 
vocable. Thus  it  is  not  competent  to  burden 
heritable  property  with  provisions  to  younger  chil- 

>  See  inf.  part  2,  c.  7. 
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dren,  in  a  trust-deed,  in  the  form  of  a  last  will  and 
testament.^  Efut  the  terms  in  which  heritage  is 
conveyed  in  trust  must,  however,  be  veiy  specific, 
as,  ''I  hereby  give,  grant,  and  dispone,''  &c.,  all 
'Mands  and  tenements."  Thus  a  mortis  catisa 
deed,  whereby  the  truster  "  gave,  granted,  assigned, 
and  freely  disponed"  to  the  trustees,  named  all 
his  *^  goods,  gear,  means,  «nd  effects,  heritable 
and  moveable,"  was  held  to  be  a  disposition,  and 
not  a  testament;  but,  upon  the  general  principle 
that  heritage  is  not  understood  to  be  conveyed, 
unless  positively  expressed,  it  was  held  insufficient  to 
convey  a  proper  heritable  subject.^  But  a  disposition 
by  a  party,  "  of  all  estate  whatsoever,  personal  and 
real,"  in  trust,  for  the  heirs  of  his  entail,  was  held  to 
comprehend  all  lands  whatever  belonging  to  him/ 
In  moveables,  or  personal  rights,  the  proper  terms  of  ormombi«. 
alienation  are,  /  hereby  assign,  and  make  Ofoer ;  but 
in  the  case  of  deeds  to  take  effect  at  a  future  period, 
it  may  happen,  that  in  the  interval,  money  may  be 
lent  on  heritable  security,  and  therefore,  to  avoid 
ambiguity,  or  difficulty,  the  words  grant  and  dispone 
should  be  added  to  the  term  assignment  of  moveables. 
In  other  respects,  the  clauses  for  granting  infeft-  J 
ment  in  favour  of  trustees  ought  to  be  inserted  as  in 
ordinary  deeds  of  alienation,  and  the  usual  clauses 
of  registration  and  attestation  added,  and  they  are 
subject  to  the  general  rules  applicable  to  the  con- 
stitution of  probative  deeds.  Thus,  for  instance,  in 
regard  to  testing,*  (trustees,   however,  having  no 

>  1  Govan.  28th  Jan.  1812,  F. 
'  Brown,  &c,  26th  Jan.  1770,  M.  5440. 

>  Dmmmond,  17th  July,  1782,  M.  2313. 
«  See  Earl  of  Fife,  22d  Dec.  1825,  4  S.  335  ;  Condie,  26th  June,  1828, 

2  S.  432. 
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personal  interest,  being  competent  witnesses  to  the 

deeds  by  which  they  are  appointed;)^  erasures*  — 

delivery^  —  execution    by  party,   with   or  without 

notaries,  &c.*     And  all  trust-deeds,  coining  under 

Buiuectto     the  denomination  of  blank  writs,  in  terms  of  the 

Mtooonitita.  act  1696,  c.  25,  are  void.'^      As  to   the  purposes 

tive  deeds,     of  tho  trust,  they  are  to  be  specially  and  articulately 


Mode  of  con- 

vqranee 

where  ti 

eitotenotia 

poeMHl 

truiter. 


mentioned  in  the  deed,  as,  whether  for  fetmily 
settlements® — to  pay  debts^ — for  charitable  or  bene- 

p«>*«»«n«  volent  purposes,  &c.®  A  clause  for  the  protection  of 
trustees  against  hazardous  liability  for  negligence, 
may  be  added,  (if  thought  proper,)  the  import  and 
effect  of  which  provision,  will  hereafter  be  considered.* 
2.  It  may  happen,  that  the  fund  meant  to  form 
the  subject  of  a  trust  is  not  in  possession  of  the 

JJUJUJ^;  truster,  but  of  a  third  party.  The  person  who  is 
«'  truly  the  truster  may  have  purchased,  and  is  about 
to  pay,  the  price  of  a  land  estate,  which  he  intends 
to  settle,  by  entail  or  otherwise,  upon  himself  and 
a  series  of  heirs.  In  such  a  case,  the  trust-fund 
being  the  land  estate,  is  in  possession  of  the  seller. 
On  receiving  payment  of  the  price,  the  seller  may 
be  directed  to  subscribe  a  deed,  conveying  the  estate 
to  the  purchaser,  or  other  party  favoured  by  him. 


>  MitcheU,  30tfa  Nov.  1742,  M.  16900. 

•  See  Earl  of  Strathmoie,  24th  May,  1833, 11  S.  644.  Do.  Ist  Feb.  1837, 
15  S.  449  ;  Moiriaon,  30th  June,  1829,  7  S.  810  ;  Gaywood,  19th  June,  1828, 
6  S.  991. 

'  Lady  Ramaay,  &c  Uth  July,  1833, 11  S.  967  ;  See  also,  Elphiston,  24th 
Jan.  1679,  M.  16176  ;  Drummond,  18th  July,  1749,  M.  4874. 
«  Reid,  7th  July,  1835, 13  S.  1063. 
'^  Pentland,  22d  May,  1829,  7  S.  640. 

•  See  Pentland,  ut.  iup. 

'  See  part  1,  c.  4  ;  part  3,  c.  8. 
"  Ewen,  5th  Feb.  1828,  6  S.  479,  and  inf.  part  3,  c.  6. 
^  For  the  formfl  or  styles  of  such  deeds  as  are  generally  used  in  pi'aetice, 
see  Juridical  Styles.    Duff  on  Deeds. 
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under  any  conditions  or  limitations  that  he  may 
approve  of;  or  the  deed  may  convey  the  estate  to 
a  trustee,  or  trustees,  to  be  held  for  any  purpose  that 
the  purchaser  may  think  fit.  In  this  last  case,  the 
seller  is  nominally  and  apparently,  but  only  nomi- 
nally, the  truster  —  a  character  which  truly  belongs 
to  the  purchaser. 

Another  case  often  occurs.  A  party  may  have  JJ^|;j,^JS«d 
directed  an  agent  to  purchase  government  stock  on  "^  ■*•"*• 
his  behalf,  or  to  lend  money,  or  buy  land.  On 
account  of  the  absence  of  the  moneyed  party,  and 
with  a  view  to  management,  the  stock  may  have 
been  1)ought,  and  the  money  lent,  and  land  pur- 
chased^ all  in  name  of  the  agent,  acting  ostensibly 
for  his  own  behoof,  while,  in  reality,  he  is  merely  a 
trustee,  acting  for  behoof  of  his  employers. 

In  such  a  case,  the  employer  ought  to  obtain  f^^*"~JJ^^ 
written  evidence  of  the  state  of  the  fact.  The  law 
of  Scotland  has  declared,  generally,  that  in  such 
cases  the  trust  can  only  be  proved  by  the  writ  or 
oath  of  the  alleged  trustee.  The  regular  form  of 
proceeding,  in  such  a  case,  between  the  principal 
and  the  agent,  is,  that  the  latter  should  grant  what 
is  styled  a  declaration  of  trust,  that  is,  a  deed  or 
written  document,  explanatory  of  the  state  of  the 
fact.  Such  a  document  may  be  executed  in  any 
form  held  probative  by  the  law  of  Scotland.^  This 
species  of  trust  does  not,  however,  belong  to  the 
class  of  trusts  here  specially  to  be  treated  of,  but  to 
that  of  business  trusts. 

The  form  of  constituting  trusts,  by  absolute  dis- 
position, qualified  by  a  back  bond,  is  still  frequently 

*  See  i>art  1,  c.  7. 
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l^^^     adopted  in  practice.     This  form  has  the  advantage 

J^*^^  of  enabling  the  trustee  more  easily  to  transact  with 

podtioiiaiid  third  parties,  and,  in  particular,  to  make  sales  of 

ituiadoptoi  land,  and  to  execute  conveyances  unencumbered  by 

any  reference  to  the  conditions  of  the  trust.     In 

such  cases,  however,  the  truster  retains  nothing  more 

than  a  right  of  personal  action  against  the  trustee, 

to  compel  implement  of  the  conditions  of  the  trust. 

Whereas,  in  the  case  of  trust-deeds  containing,  in 

gremiOy  the  conditions  of  the  trust,  third  parties  are 

put  upon  their  guard,  and  cannot,  bona  fide^  enter 

into  transactions  with  the  trustee  inconsistent  with  the 

powers  conferred  on  him  by  the  trust-deed.    Hence, 

trusts  constituted  by  absolute  disposition  and  back 

bond  are,  in  practice,  generally  used  for  the  purpose 

of  borrowing  money  from,  or  obtaining  credit  through, 

a  particular  individual,  in  whose  permanent  solvency 

full  confidence  is  reposed.     They  have  this  advantage 

in  such  cases,  that  the  money  lender  may,  on  the 

security  of  the  absolute  conveyance  which  he  holds, 

make  additional  advances,  from  time  to  time,  as  he 

cannot  be  compelled  to  redispone  till  indemnified 

for  all  his  advances. 

^JJ^JH^'      It  is  usual  and  proper  in  truist-deeds,  to  reserve  a 

j^UJJljJ^  power  of  alteration  and  destination,  with  a  view  to 

gff^     future  directions  to  trustees,  or  alterations  as  to 

purposes.^     Such    reservations,    however,   are   not 

necessary  in  undelivered  testamentary  deeds.    Direc- 

Bff«eto&      tions,   or  alterations   under    reserved  powers,   are 

efiectual,  notwithstanding  that  the  trustee  is  infeft, 

and  has  thereby  the  feudal  right  in  the  property 

affected  by  the    reserved  power.*      They  do  not 

'  Sm  FefgiiHOD,  20th  June,  1828,  6  S.  1006. 
'  Andezflon,  24th  Dee.  1784,  M.  4128. 
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require  the  same  formalities,  and  are  not  subject  to  J^j'J^^ 
the  same  strictness  as  to  proof,  which  attend  trust- 
deeds  themselves.  They  must,  however,  be  proba-JJSJ,^'*^ 
tive  writings,  which  sufficiently  declare  the  will  of 
the  truster.  Thus,  in  virtue  of  such  reserved  power, 
the  purposes  of  a  trust  relative  to  heritage  may  be 
declared  by  testament,  where  the  previous  trust- 
deed  is  an  effectual  conveyance  of  the  heritable 
subjects  mentioned  therein.^  And  any  holograph 
writing,  whether  in  the  form  of  a  letter,^  or  a  simple 
statement  of  the  purposes  to  which  the  funds  are  to 
be  applied,^  is  sufficient,  and  although  the  signature 
of  the  grantor  be  not  adhibited  in  the  regular  form 
necessary  in  formal  deeds.^  A  codicil,  or  other 
subsequent  declaration,  will  not  be  effectual,  not- 
withstanding such  reservation,  where  it  is  only 
subscribed  by  the  truster,  and  not  holograph,  or 
duly  tested  f  or  where  not  holograph,  is  not  wholly 
complete  as  a  probative  writ.*  And  although  other-  l^S^^ 
wise  complete,  it  must  also  be  distinctly  addressed 
to  the  trustees  under  the  trust-deed  in  question ;  and 
will  not  be  sufficient,  if  addressed  to  another  set  of 
trustees,  whose  appointment  has  fsdled  to  take 
effect.^  Such  subsequent  declaration  of  purposes 
must  also  be  contained  in  a  writing,  in  itself  an  actual  J'^J^  *" 
and  distinct  authority  or  direction  to  enforce  the  iMngpngn 

'  auuontjto 

1 

>  WiUoek,  Utli  Dee.  1769.  M.  5539,  Aff.  on  Apfk  Bnek,  2dd  Not.  1827, 
6S.  113.    Kid,9th  Jane,  1843,  5  D.  1187. 

'  BareUy,  4th  March,  1830,  8  S.  632. 

«  Balkntiiie,  17th  Jan.  1838,  16  S.  825 ;  Panton,  &e.  22d  Jan.  1824, 
2&682. 

*  Ginespie,  22cl  Dec.  1831, 10  S.  174. 

•  Dundaa,  13ih  May,  1807,  M.  Writ,  Append.  No.  6. 
"  See  Demprter,  &e.  15th  Nor.  1799,  M.  16947.     Bat  aee  M'lnfyre, 

1  Mar.  1821,  F.  which  seema  a  doabtfiil  deeiaon. 
'  Stewart,  &c  27tii  Jm.  1841,  3  D.  463. 
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purposes   contained   in   it.      Thus,   where   a   party 
executed  a  trust-deed  for  behoof  of  such  persons  as 
he  might  appoint  by  any  writing  under  his  hand, 
though  informal — and  ako  a  deed  of  settlement  in 
reference  thereto,  reserving  full  power  to  alter — and 
afterwards  gave  holograph  instructions,  signed  by 
himself,  for  preparing  a  new  deed  of  settlement,  the 
draft  of  which  was  sent  to  him  when  confined  to 
bed  by  indisposition  —  and   he  having  been  seized 
shortly  thereafter  with  a  severe  illness,  of  which  he 
died  without  having  executed  any  regular  deed,  or 
initialed  the  draft, — it  was  held,  notwithstanding  the 
reserved  power  of  alteration,  and  immediate  illness 
and  death,  that  the  holograph  notes  were  not  efiec- 
tual,  as  not  being  a  sufficient  declaration  of  will.^ 
An  alteration,  amounting  to  a  revocation  of  a 
2^J*5S?^   purpose,  or  provision  of  a  trust,  may  be  made  either 
I^t^.  by  positive  declaration,  as  above  stated,  or  by  an 
act   on   the   part  of  the   truster  amounting   to   a 
revocation.     Thus,    where  heritable   subjects    were 
conveyed,  under  burden  of  a  sum,  to  the  truster's 
son,  power  to  alter  being  reserved,  and  the  heritable 
subjects  were  afterwards   sold  by  the  tmster,  by 
whom  the  personal  bond  was  received  for  the  price, 
which  bond  was   by  him  assigned  to  a  creditor,  a 
note  being  taken  for  the  balance, — a  claim  against 
the  trustees  being  made  by  the  son  for  payment,  the 
settlement  was  held  revoked  by  the  alienation.*     Or 
a   provision   in   a  trust-deed  may  be  annulled   or 
AndAproYi.  discharged  by  prepayment  by  the  testator  of  a  sum 
chuvwiby    equal  to  the  provision  in  the  deed.^     And  a  trust- 


prtpijniitiit. 


>  StointoD,  17th  Jan.  1828,  6  S.  363  ;  Monro,  3d  July,  1813  ;  1  Dow.  437. 

■  Paul,  6th  July,  1821,  1  S.  100. 

'  PuRUi,  26th  Jan.  1838,  16  S.  383  ;  Robertson,  15th  Feb.  1838,  16  S. 
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deed  may  be  revoked  by  a  subsequent  marriage- 
contract,  the  provisions  of  which  are  inconsistent 
therewith.^ 

A   trust-conveyance  for  behoof  of  persons   not 
heirs  of  the  truster,  is  not  revoked  by  a  posterior  ^J*^*» 
gratuitous  destination  to  heirs  and  assignees,  though  Dotanh«ir. 
inserted  in  a  marriage-contract.*     And  the  deletion, 
by  the  testator,  of  the  names  of  some  out  of  several  ^•*«*^o' 
trustees,  is  not  suflSicient   to   annul   a  trust-deed.^ 
The  question  has  been  discussed,  but  not  decided, 
whether  a  trust-deed   revoking  all   former  deeds,  ^y^?*^ 

o  '  where  dead 


being  burnt  by  the  testator,  can  be  revived  to  the  of  revocation 
eflfect  of  operating  a  revocation  of  a  previous  deed.* 
Thus  far,  therefore,  as  regards  the  exercise  of  a 
reserved   power    of    revocation    or   alteration,    the  *>«»«■ 
intention  of  the  truster  is  to  be  liberally  interpreted,  Hbemuyin- 
so  as  to  carry  it  into  effect  where  that  purpose  is 
suflSciently  known.     In  the  law  of  England,  where 
a  man  makes  a  voluntary  settlement,  and  reserves  a^if*;'*'' 
power  to  himself,  it  will,  it  seems,  be  construed 
liberally,  and  the  courts  will  be  anxious  to  seize  on 
any  words  which  may  be  deemed  an  execution  of 
the    power.*    Thus,   in   the   case   of  Maddison  v. 
Andrew,^  in   a  voluntary  settlement,  the   grantor 

554  ;  MoUison,  22d  Feb.  1822, 1  S.  346 ;  BurreU,  15th  Hay,  1828,  6  S.  801  ; 
Christison,  lltb  Jaly,  1838, 16  S.  1381.  See  also  Booth,  8th  Dec.  1835, 14 
S.  113.    But  see  Hume,  26th  Nov.  1834,  13  S.  90. 

'  Mitchelsons,  15th  Not.  1820,  F. 

»  Patons,  16th  May,  1797,  M.  11376. 
'  8  Earl  of  Traquair,  26th  June,  1822,  1  S.  527. 

*  Howden,  8th  July,  1815,  F.  As  to  the  interpretation  of  intention,  as 
regards  the  revocation  of  provisions  under  trusts,  see  Monteath,  Uth  Dec. 
1776,  M.  Presumption,  App.  2 ;  Lindsay,  6th  Feb.  1827,  5  S.  297  ; 
M'Intyre,  Ist  March,  1821,  F.;  Smith,  &c.  10th  June,  1829,  7  S.  734.  See 
also  Drummond,  17th  July,  1782,  M.  11373 ;  and  Allan,  28th  Jan.  1842, 
4  D.  494.    A  very  special  case  . 

«  1  Sug.  on  Pow.  428,  6th  ed. 

•  1  Vea.  61. 
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limited  a  term  to  trustees,  with  power  to  charge 
L.IOOO.  The  settler  made  his  will,  and  charged  all 
his  real  and  personal  estate  with  his  debts  and 
legacies.  Lord  Hardwicke  held,  that  the  power 
was  executed,  as  it  was  to  be  construed  liberally. 
And  as  to  the  execution  of  it,  the  donee  had  used 
the  word  charge,  which  was  the  word  in  the  power, 
and  it  was  only  a  shadow  of  a  difference  that  he  had 
charged  all  his  estate;  whereas  this  was  before 
settled  to  uses,  for  these  powers  to  the  owner  were 
to  be  considered  as  part  of  the  property.  With 
EffBdof  dMd  regard  to  the  effect  of  a  deed  in  general  terms,  as 


itniaw  to  the  execution  of  a  reserved  power,  by  the  law  of 
Scotland,  it  would  seem  to  stand  thus :  —  If  the 
conveyance  were  to  trustees  for  purposes  to  be 
declared  by  a  fiiture  deed,  a  disposition  in  general 
terms,  without  referring  to  the  reserved  power, 
would  be  held  as  an  exercise  of  that  power.  If  for 
behoof  of  a  certain  class,  with  a  power  to  alter  or 
burden,  then,  as  the  declared  interest  is  in  existence, 
and  only  subject  to  the  reserved  power,  the  exercise 
of  that  power,  and  consequent  alteration  or  revoca- 
tion of  the  declared  interest,  will  not  be  presumed 
from  a  deed  in  general  terms.  For  although,  in 
strictness,  the  truster  is  held  as  not  to  have  been 
divested  of  the  right  of  property,  in  consequence  of 
the  right  of  alteration  or  revocation  reserved,  yet 
ftiling  its  exercise,  the  declared  right  is  vested  in 
the  trustee,  and  therefore  can  only  be  affected  by 
positive  declaration  of  intention. 
Bffeeiorkw  The  effoct  of  the  law  of  death-bed  on  the  subse- 
Rigbt  of  quent  declaration,  or  alteration  of  purposes  in  trust- 
'**^**'''  deeds  of  settlement,  is,  that  the  heir-at-law  has  a 
personal  privilege,  in  virtue  of  which  his  predecessor 
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oannot    effectually,    on   death-bed,    disappoint    his 
rijfht,   by  conveying  the  heritable  property  to  a 
stranger.     To  enable  a  testator  to   disappoint  his  Bowdtiaatod. 
heir-at-law,  he  must  execute,  while  in  liege  poustie^ 
a  deed,   conveying  the  heritage  to  a  beneficiary, 
named  or  specially  described ;  but  he  may  limit  the 
conveyance  in  &vour  of  that  beneficiary  in  various 
ways.     Thus,  a  testator  may  execute  a  deed  convey- 
ing his  heritage  to  trustees,  for  behoof  of  a  certain 
beneficiary,  but  declaring  that   the  testator  shall 
have  power  at  any  time,  and  even  on  death-bed,  to 
execute  a  deed  instructing  the  trustees  to  convey 
the  property  to  the  party  favoured  in  such  death-bed 
deed;  but  declaring  that,  foiling  the  execution  of 
such  death-bed  deed,  the  property  shall  be  conveyed 
to  the  beneficiary  originally  named.     This  was  the 
case  of  Lady  Essex  Kerr.     It  is  not  enough  that  a 
testator,  executing  a  trust-deed,  reserves  power  to 
altw  the  beneficiary  or  the  purpose  on  death-bed. 
If,  in  reliance  on  such  a  reserved  power,  the  testator 
execute  on  death-bed  any  deed  recalling  the  interest 
of  the  original  beneficiary,  and  directing  the  trustees 
to  convey  the  property  to  a  different  party,  or  for 
other  purposes,  the  privilege    of   the    heir-at-law 
would  be  thereby  let  in.    He  would  reprobate  the 
revocation  of  the  grant  in  fiivour  of  the  original 
beneficiary,  and  successfully  challenge  the  grant  in 
favour  of  the  new  beneficiary,  as  a  deed  executed  to 
his  prejudice  on  death-bed.     The  reason  is,  that  in 
such  a  case,  care  has  not  been  taken,  in  the  original 
deed,  made  in  liege  pomtie^  to  name  a  beneficiary 
who  is  to  take  the  estate,  foiling  the  execution  of 
any  death-bed  deed.^     It  is  scarcely  necessary  to 

'  Ker,  10th  Mardi,  1830,  8  S.  694,  Aff.  6  W.  S.  718 ;  Dnke  of  Roxburgh, 
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add,  that  were  a  testator  to  convey  his  heritage  to 
trustees,  for  behoof  of  such  person  or  purposes  as 
the  testator  should  appoint  by  any  deed  executed  on 
death-bed,  a  deed  so  executed  actually  on  death-bed, 
would  have  no  force  or  effect  against  the  heir-at-law, 
who  would  be  entitled  eflfectually  to  claim  his 
inheritance,  as  not  alienated  by  a  deed  executed  in 
liege  potistie} 
hdf^win  Where  a  trust-disposition  has  been  executed  on 
"^orf«y  death-bed,  and  the  heir  has  died  in  minority  without 
challenging,  reduction  is  competent  at  the  instance 
of  the  next  heir,  as  homologation  cannot  be  inferred 
against  a  minor,  even  where  acting  with  consent  of 
his  tutors  and  curators ;  and  as,  if  the  immediate 
heir  ratify  the  deed,  the  remoter  is  not  entitled  to 
challenge  it.* 


SECTION  II. ACCESSORY  TRUSTS,  HY  REGULAR  TRUST-DEEDS, 

AND  OTHERWISE. 

Awpoweri^  This  cIrss  comprehouds  a  variety  of  trusts,  by 
ncflcfary  wWch  thoTO  is  givon,  not  a  proprietory  investiture 
and  general  power  of  management,  which  is  usually 
combined  with  special  powers,*  or  directions  to  do 
certain  acts,  a^  in  trusts,  according  to  the  proper 
sense  of  the  term  in  Scotland,  the  constitution  of 
which  has  now  been  considered  ;  but  a  special  power 
of  performing  a  certain  act,  or  certain  acts,  which 
may  affect  the  interests  of  individuals  concerned. 

25th  May,  1820,  2  Bligh,  619  ;  Coutts,  17th  Not.  1795  ;  Rey.  on  Ap.  14th 
March,  1806,  M.  14958-62  ;  Moir,  2  Mar.  1820,  F.  Aff.  2  S.  Ac.  9  ;  Batley, 
2  Feb.  1815,  F.;  Clyne,  12th  May,  1837, 15  S.  911,  Aff.  1.  M.  and  R.  72. 

^  Duke  of  Roxbm^gh,  ui  $up. 

■  Irvine,  3d  June,  1808,  M.  Death-bed,  App.  No.  6. 
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As  trasts  of  this  nature,  may  be  classed  commis-^^j,^^ 
sioners,  who  are  parties  whom  a  proprietor  going  J^J'^^. 
abroad,   or   otherwise,   authorizes    to    manage    hisjj^i;; 
estate,  pay  debts,  renew  titles  to  vassals,  transact  ™«*a««- 
some    special    business    for    him,    &c.  — trustees  in  ttuBt«(Uu- 
under   marriage-contracts^  —  where    trust   is   used 
as   a  tentative   title,   in   which   an   heir  grants   a 
trust-bond  ostensibly  for   a   sum   of  money,  upon 
which  the  creditor  charges  the  heir  to  enter,  and 
then  adjudges  the  estate  meant  to  be  claimed  ;  and 
thereafter .  reconveys  the  adjudication  to  the  heir, 
the  nominal  debt  being  thus  extinguished,  conftisione,  ' 
and   a   title   vested   in  the   heir^ — trusts  for   the  ^„'JS!^"  ^' 
creation  of  entails,    whereby  a  party  conveys  his 
property,  mortis  causa,  to  trustees,  for  the  purpose 
of  paying  debts,  legstcies,  &c.,   and   to  entail   the 
residue   on   certain    individuals   named,   and   their 
heirs  and  successors,  which  is  a  course  very  generally 
adopted  in  practice,  as  it  affords  parties  the  means 
of  creating  entails,    who   would  otherwise  find   it 
difficult  or  impossible  to  do  so,  from  the  existence 
of  burdens,  or  otherwise ;  and  the  trust-right  is  in  the 
nature  of  a  burden  on  that  of  the  heirs  of  entail.*  f^^^     . 

rightflof 
indiTldnali. 

*  See  Montgomerie,  12th  Feb.  1823,  2  S.  207  ;  Stewart,  27th  May,  1834, 
12  S.  636  ;  Tait,  22d  Jan.  1778,  M.  9938  ;  Presbytery  of  Strathbogie,  2d  Aug. 
1776,  M.  9972,  Do.  wee  Patronage,  App.  No.  2. 

'  This  class  is  treated  of  under  the  head  of  Purposes,  infra,  part  8.  c.  5.* 
>  See  Sandford  on  Herit  Sue.  vol.  2.  p.  17  ;  Beveridge,  10th  July,  1793, 

M.  5296  ;  Sincljur,  4th  July,  1781,  M.  6725  ;  Geddes,  25th  Feb.  1796,  M. 

12641  ;  Hepburn,  25th  July,  1781,  M.  14487  ;  Noble,  12th  July,  1758, 

M.  15606  ;  MachiuchUui,  27th  Jan.  1768,  M.  15421  ;  Craigie,  19th  Jan. 

1808,  F.;  Dunlop,  4th  July,  1820,  F.;  Bellenden,  6th  June,  1823,  2  S.  369  ; 

Rutherford,  12th  Nov.  1830,  9  S.  3  ;  Do.  27th  Nov.  1832, 11  S.  123. 

*  For  instances  of  such,  see  Stirling,  15th  Dec.  1801,  M.  15455  ;  SmoUet's 
Creditors,  14th  May,  1807,  M.  wee  Tailzie,  App.  No.  12  ;  Turner,  17th  Nov. 
1807,  M.  Tailzie,  App.  No.  16 ;  Earl  of  Stair,  12th  Feb.  1823, 2  S.  205,  Af.  1  W. 
S.  72  ;  Do.  2l8t  Feb.  1826,  4  S.  483,  2  W.  S.  414,  and  1st  March,  1827,  6  S. 
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But  trusts  of  this  class  consist  most  properly  of 
powers  of  burdening  and  consenting.  Thus,  a  power 
in  farour  of  one  person  to  burden  an  estate,  may  be 
annexed  by  the  proprietor  to  a  disposition  and 
infeftment  in  fisiYour  of  another.^  So  also  a  power 
may  be  given  of  dividing  and  apportioning  legacies 
among  a  class,  as  the  children  of  a  certain  person,  or 
among  certain  individuals  named.  And  a  power 
may  be  given  to  a  party  to  do  a  certain  act,  with 
the  consent  of  certain  other  persons*  —  as  a  power 
to  a  beneficiary  of  substituting  trustees  in  a  specified 
event,  with  the  consent  of  certain  trustees.'    But 

ttjfd'^tl!  fifoch  a  power  will  not  affect  a  third  party,  as  a 
creditor,   the  trust   being  latent    as    regards    the 

Latent  tnnti.  publlc.'^  Of  this  uaturo  aro  also  cases  of  latent 
trust,  which  frequently  occurs  in  partnership.^     But 

Mn^^     as  it  is  part  of  the  policy  of  the  British  navigation 

^'^  laws  to  prevent  the  existence  of  latent  trusts  in 

regard  to  shipping,  this  is  accomplished  by  the 
registry  acts,  6  Geo.  IV.  c.  109  and  110,  which 

476, 2  W.  S.  614 ;  WeUwood,  12th  Nov.  2  S.  475  ;  Fletcher,  4th  July,  1826, 4  S. 
788  ;  Frmaer,  29th  May,  1827, 5  S.  722  ;  Trustees  of  Sprot,  22d  May,  1828, 6  S. 
833  ;  Forsyth's,  14th  June,  1832, 10  S.  646  ;  Cuming^  Trustees,  10th  July, 
1832, 10  S.  804  ;  Hood,  4th  Dec.  1832, 11  S.  172  ;  Wilson,  11th  July,  1833, 
11  S.  995 ;  Campbell's  Trustees,  17th  Kay,  1836,  14  S.  770 ;  Dalrymple, 
23d  Dec.  1836,  15  S.  806 ;  Boss,  9th  Biarch,  1837,  15  S.  780 ;  Stewart, 
16th  June,  1837, 15  S.  1153 ;  Stirluig,80th  Nov.  1838, 1  D.  130  ;  Trotter,  26th 
Not.  1839,  2  D.  140  ;  Adam,  18th  June,  1840, 2  D.  1162  ;  Lnmsden,  26th 
Not.  1840 ;  3  D.  136 ;  Duthie,  25th  Feb.  1841,  3  D.  616  ;  Macpherson, 
16th  June,  1841,  3  D.  1242 ;  Macalister,  9th  March,  1842,  4  D.  890 ; 
Oilleqiie,  28th  Mmj,  1842, 4  D.  1305. 

i  See  Anderson,  24th  Dec.  1784,  M.  4128. 

«  See  Dallas,  26ih  July,  1715,  M.  10447  ;  Henries,  2d  June,  1829, 7  S.  695. 

*  BailUe,  11  Mar.  1835, 13  S.  681  ;And  p.  2.  c.  4.  inf. 

«  MaxweU,24th  Mar.  1630,  M.  10184  ;  Duke  of  Hamilton's  Crediton,  24th 
Nov,  1747,  M.  16201. 

'  Dingwall,  6th  June,  1822,  F. ;  Gordon,  5th  Feb.  1824,  F. ;  Redfeam, 
26th  May,  1813, 1  Dow.  50  ;  Bums,  7th  July,  1840,  2  D.  1348  ;  Hume,  17th 
Nov.  1836, 15  S.  30. 
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require  the  publication  of  the  name  of  every  owner 
or  part  owner  of  a  British  vessel,  and  fix  the  rights 
and  obligations  of  registered  owners,^ 

Such  cases  as  these  are  special  trusts,  or  confi-^^tllllu 
dences,  and  are  quite  distinct  from  ordinary  business-  Jil?''*'"'^ 
trusts,  where  the  performance  of  an  ordinary  act  or 
matter  of  business  is  intrusted  to  a  party,  confidence 
being  placed  in  his  peculiar  fitness  for  its  perfor- 
mance, from  professional  or  other  knowledge,  but 
where  no  special  discretion  is  required  or  expected. 
Such  accessory  trusts  do  not  require  any  particular 
form  or  style  for  their  constitution ;  but  much  atten-  ^ndlttoMof 
tion  is  necessary  in  regard  to  the  mode  in  which  ^^''^^•***"" 
they  are  expressed,  from  the  important  consequences 
attending  them,  the  amount  of  interest  at  stake,  and 
the  numerous  and  often  unforeseen  difficulties  attend- 
ing their  practical  interpretation  and  application. 
Thus  it  is  necessary  to  observe  the  general  nature 
of  the  power  given  as  regards  its  amount ;  whether, 
where  it  stands  alone  as  a  mode  of  disposal  of  certain 
property,  it  affords  the  means  of  doing  so  fully? 
whether,  where  it  is  combined  with  other  modes  of 
disposing  of  the  trust-estate,  it  is  consistent  with 
these,  and  what  will  be  the  result  attending  its  exer- 
cise or  non-exercise  ?  for  the  insertion  of  such  special 
powers  are  apt  to  be  taken  alone,  and  not  viewed  in 
connection  with  the  other  provisions  for  the  disposal 
of  the  trust,  and  so  give  rise  to  a  conflict  between 
legal  claims,  and  such  as  are  constituted  by  the 
special  act  or  acts  of  the  truster.  Such  questions, 
therefore,  fall  to  be  considered  in  regard  to  their 

>  See  Lumsden,  16th  Dec.  1823, 2  S.  585  ;  Tod,  5Ui  March,  1825,  3  S.  622  ; 
Scott,  25th  Not.  1828,  7  S.  56  ;  Do.  16th  Noy.  1832,  11  S.  21  ;  and  Bell's 
Com.  \l52,et  teq. 

C 
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individual  nature,  and  as  questions  of  interpretation 
rather  than  of  constitution. 


SECTION  ni. TRUSTS  BY  OPEBATION  OP  LAW. 

Trusts  by  operation  of  law,  consist  of  the  rights 
of  heirs  and  others  emerging  during  the  conducting 
of  the  trust-affairs  failing  the  proper  declared  pur- 
poses of  the  trust,  and  therefore  fall  to  be  considered 
under  the  head  of  purposes  of  trusts,  and  rights  of. 
individuals,  as  affected  by  them.^ 

'  See  part  3,  cap.  2,  sect.  4. 
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CHAPTER  IV. 

CONSTITUTION  OF  TRUSTS  FOR  CREDITORS,  AND   EFFECT 
OF  THE  BANKRUPT  AND  SEQUESTRATION  STATUTES. 


In  trusts  for  behoof  of  creditors,  that  is,  where  ^^^ 
the  truster's  affairs  are  so  situated,  that  insolvency  ''^*^- 
is  known  or  suspected,  the  usual  styles  of  disposition 
and  assignation  to  the  trustee  are  to  be  adopted; 
the  form  of  conyeyance  by  absolute  disposition  and 
back  bond  being,  for  the  reasons  already  stated, 
inapplicable  to  such  trusts ;  and  as  the  back  bond 
could  in  no  way  benefit  them,  seeing  it  could  not 
secure  them  against  the  insolvency  of  the  trustee. 

But  in  order  to  render  such  trust-deeds  as  are  frf*?*"*"' 

to  oeoD- 

commonly  in  use  effectual  and  binding  on  all  hav- 
ing interest,  so  as  to  exclude  the  diligence  of  par- 
ticular creditors,    certain    restrictions    are    to    be^J^*"' 
observed :  as,  (1.)  That  the  creditors  shall  consent  to 
the  trust-deed  by  a  deed  of  accession  ;^  or,  (2.)  That  Jjjf  ^JJ"°^ 
in  terms  of  the  acts  1621,  1696,  c.  5,  and  54  Geo.  notoorbwk- 
III.  c.  137,  sixty  days  shall  have  elapsed  from  the 
registration  of  infeftment  in  heritage,  and  intima- 
tion of  assignment  of  personal  rights  and  possession 
of  moveables,'  and  that  the  deed  shall  be  a  disposi- 

'  See  CampbeU,  22d  Not.  1822,  2  S.  33. 

'  Maeh  difference  of  opinion  existed  for  a  length  of  time  in  regard  to  the 
question,  whether  the  statute  1696  applied  to  trusts,  and  a  number  of  con- 
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boncrum. 
Condlttoni. 


Powen  of 
trattee. 


^*'?^""°  tion  omnium  bonorumy  and  shall  contain  no  such 
conditions  or  limitations  as  shall  in  any  way  inter- 
fere with  the  beneficial  interests  of  the  creditors. 
This  last  is  a  circumstance  of  the  highest  impor- 
tance ;  for  as  the  creditors  possess  the  right  of 
doing  diligence  for  the  recovery  of  their  debts,  by 
attaching  the  debtor's  estate,  a  mere  right  or  power 
incident  to  the  position  of  the  debtor,  of  providing 
for  the  superintendence  and  disposal  of  his  estate 
among  his  creditors,  can  never  be  constnied  or  con- 
verted into  a  power  of  interfering  with,  or  in  any 
way  limiting,  such  constituted  rights,  which  cannot 
be  affected  by  any  gratuitous  grants  by  a  debtor. 
All  conditions  relating  to  the  powers  of  the  trustee, 
as  of  limiting  the  time  for  giving  in  claims  to  a 
period  anterior  to  the  general  division  of  the  fund) 
or  discharge  of  the  debtor,  or  otherwise,  are,  there- 
fore, wholly  incompetent,  unless  with  the  consent  of 

corporfttioDi.  tho  croditors.^  But  as  the  act  1696  does  not  apply 
to  corporations,  personal  diligence  being  inapplicable 
to  such,  a  condition  necessary  for  the  existence  of 

flicting  dedsions  were  pronoanoed.  See  Smart,  9th  Jan.  1696,  M.  1197, 
by  which  it  was  held,  previoiis  to  the  date  of  the  statute,  that  a  notour  bank- 
rupt could  not  make  a  trust  for  creditors.  Opinions  of  court  subsequent  to 
statute,  see  SutherUnd,  3d  July,  1724,  M.  1199  ;  Watson,  17th  Not.  1725, 
M.  1201  ;  Eyemouth,  6th  Jan.  1738,  Elch.  tou  Bank.  No.  12 ;  Bell.  Jan. 
1727,  M.  1203 ;  Snee,  12th  July,  1734,  M.  1206  ;  Aberdeen,  3d  Feb.  1736, 
M.  1208  ;  Sym,  16th  Nov.  1757,  M.  1212  ;  Leith,  25th  July,  1759,  M. 
1212 ;  Wilson,  18th  Feb.  1762,  M.  1214 ;  Herriot,  27th  June,  1766,  M. 
12404 ;  Jamieson,  16th  Nov.  1763,  M.  1216 ;  Mudie,  14th  Nov.  1764,  M. 
1217  ;  M<Kell,  30th  July,  1766,  M.  894.  The  point  settled  before  sequestra- 
tion act,  54  Geo.  III.  c  7,  Peters,  27th  July,  1770,  M.  Bank.  Ap.  1  ; 
confirmed  by  Johnson,  18th  Dec.  1770,  M.  Bank.  Ap.  5  ;  Monro,  5,  B.' 
Sup.  385.  Subsequent  to  sequestration  act,  by  Hutchinson,  8th  Dec.  1791, 
M.  1221 ;  Whyte,  21st  Dec.  1803.  But  it  was  held  in  the  case  of  a  sale  by 
a  trustee,  that  a  voluntary  disposition  for  a  price  paid,  and  not  for  anterior 
debts,  does  not  fall  under  either  of  the  acts  1621  or  1696.  Burgh  of 
Tinmoutfa,  1st  Jan.  1717,  M.  1125. 

'  M<KeU,  dOth  July,  1766,  M.  894  ;  Sutherland,  3d  July,  1724,  M.  1199. 
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the  corporation,  if  introduced  into  a  trust-deed  by 
it,  Tv^ill  not  invalidate  the  deed.^ 

The  usual  provisions  of  the  deed,  apart  from  any 
agreement  or  accession  on  the  part  of  the  creditors, 
are,  therefore,  simply  for  the  sale  of  the  estate, 
division  among  the  creditors,  and  restitution  of  the 
reversion  to  the  truster  (insolvent)  or  his  heirs.^ 

(3.)  But,  although  a  trust-deed  may  be  beyond  ^^^^ 
the  reach  of  the  acts  1621  and  1696,  it  may  still  be  ^ 
superseded  at  the  instance  of  non-acceding  creditors, 
by  the  sequestration  statutes,  54  Geo.  III.  c.  37, 
and  2  and  3  Victoria,  c.  41,  if  the  debtor  shall  be 
a  merchant  or  manufacturer,  or  other  trader  within 
the   terms  of  these  statutes,  and  rendered  notour 

1  Grant,  5th  Jan.  1747,  M.  1210. 

'  The  most  proper  chuiaes  to  he  introduced  into  such  deeds,  which  are  of 
a  loss  arbitrary  nature  than  those  for  the  ordinary  administration  of  family 
affaws,  would  seem  to  be, —  the  enumeration  of  debts ;  a  general  oonveyanoe 
to  the  trustee ;  enumeration  of  landed  estates ;  restrictions  of  conveyance,  (as 
in  the  case  of  an  entail;)  general  conveyance  of  other  property,  debts, 
arrears  of  rent,  household  furniture,  &c. ;  declaration  of  trust;  trustee 
empowered  to  take  possession  of  trust-subjects,  prosecute  actions,  remove 
tenants,  grant  leases,  allow  abatements  from  rents,  and  enter  vassals ;  general 
powers  for  beneficial  management ;  to  sell  and  realize  whole  other  estate  and 
effects,  also  growing  woods  on  estates ;  effect  insurances  on  the  insolvent's 
life,  (if  judged  proper  by  creditors ;)  borrow  money  for  purposes  of  trust ; 
prosecute  and  defend  actions ;  compound  or  refer  all  questions  with  creditors, 
or  affecting  the  trust;  binding  trustee  to  assume  creditors  into  benefit  of 
trust;  trust  not  to  create  preferences  among  creditors,  or  affect  existing 
rights  and  preferences ;  mention  of  debts  not  to  import  their  true  amount ; 
creditors  not  precluded  from  proceeding  against  co-obligants ;  trust-funds  to 
be  applied  in  payment  of  charges  of  executing  the  trust,  payment  in  security 
of  debts,  due  by  the  truster  at  the  date  of  the  trust,  and  interest  due,  and  to 
fall  due  thereon,  including  such  annual  allowance  to  the  truster  as  the 
creditors  may  authorize;  upon  fulfilment  of  purposes  of  trust,  trustee  to 
reconvey,  &c. ;  creditors  to  depone  to  the  verity  of  their  debts,  if  required, 
and  upon  payment,  to  assign  same  and  securities;  dividends  of  creditors 
neglecting  or  refusing  to  take  payment,  to  be  consigned  in  bank ;  power  to 
appoint  factors,  &c. ;  trustee  not  liable  for  diligence  or  omissions ;  provision 
for  upholding  trust,  notwithstanding  death  or  resignation  of  trustee  named  ; 
succeeding  trustees  to  call  their  predecessors  to  account ;  obligation  to  infeft, 
and  grant  all  additional  deeds  necessary  ;  cUuse  of  warrandice ;  assignation 
of  rents,  titles,  &c. ;  and  warrant  of  sasine. 
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bankrupt.     It  may,  however,  be  a  question  whether 
the  provisions  of  the  recent  statute  as  to  a  debtor 
dying,  would  be  held  applicable  to  the  case  of  such 
death  occuring  after  a  trust  has  been  regularly  con- 
stituted, and  the  administration  is  proceeding  in  the 
ordinary  maimer,  without  any  competent  objection. 
A4jiidi«tioD,      (4.)  In  the   case  of  debtors  generally,  whether 
•ndMit.      traders  or  otherwise,  where  there  are  non-acceding 
creditors,  although  not  reducible,  such  trusts  may  be 
superseded  by  adjudication,  and  ranking  and  sale,^  or 
by  interference  of  the  court  on  cause  shewn.^ 
B^oiM-        (5.)  By  the  statute  1621,  c.  18,  establishing  the 
right  of  real  or  personal   creditors,   to   complete 
without    interruption    diligence    begun     for    the 
recovery   of  lawful   debts,   any   creditor  who    has 
begun  to  do  such  diligence  before  the  date  of  a 
voluntary  deed  of  trust,  is  entitled  to  proceed  with 
it,  this  act  having  been  held  to  apply  to  voluntary 
trust-deeds  f  the  effect  of  which  is,  either  to  give 
such  a  creditor  a  preference,  or  oblige   the  other 
creditors  to  adopt  similar  measures,  or  discharge 
that  particular  debt  for  recovery   of    which  the 
diligence  has  been  used.     For  a  trust-deed  is  not 
valid  and  effectual  against  an  arrestment  previously 
executed ;   nor  is  it  effectual  against  a  subsequent 
arrestment,  where  the  arrestment  is  executed  pre- 
vious to  the  intimation  by  the  trustee  of  the  assign- 
ment in  his  fiivour. 


>  See  Magistntee  of  Edin.  27th  Feb.  1835, 13  S.  571 ;  Grattenden,  2d  Dee. 
1824,  8  S.  347  ;  Bank  of  Scotland,  18th  Feb.  1829,  7  S.  412  ;  Cheyne^  19th 
Jan.  1881,  9  S.  802. 

>  Lockie,  14th  Feb.  1887, 15  S.  547. 

*  Farquhanon,  July,  1729,  M.  1205  ;  oremiled  by  Snee,  12th  July,  1734, 
M.  1206  ;  Earl  of  Aberdeen,  3d  Feb.  1736,  M.  1208  ;  Mansfield,  28th  Jan. 
1735,  M.  1207  ;  Wardrop,  19th  Dec.  1744,  M.  4860. 
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CHAPTER  V. 

ACCESSION  BT  CREDITORS. 

Where  creditors  agree  to  the  extrajudicial  2^ 
management  of  a  bankrupt  estate,  under  a  trust- 
deed  by  the  debtor  for  their  behoof,  they  are  said  to 
accede  thereto ;  the  effect  of  which  is  to  render  the 
conditions  of  the  deed  binding  on  them,  and  to 
prevent  them  from  taking  measures  for  the  recovery 
of  their  debts,  independent  of  the  trust,  by  diligence 
or  otherwise. 

The  regular  form  of  accession  where  the  whole 
creditors  distinctly  agree  to  the  trust,  is  by  a  formal 
writing  or  deed,  signed  by  each  creditor  or  his 
mandatory ;  and  in  the  case  of  partnership,  by  an 
acting  partner.  The  trust-deed  and  deed  of  acces- 
sion form  a  mutual  contract,  conditional  upon  full 
concurrence,  or  non-execution  of  diligence,  by  all 
concerned,  whether  such  shall  be  specially  expressed 
or  not;^  and  are  effectual  to  the  exclusion  or 
reduction  of  all  fraudulent  or  undue  advantages 
secretly  given  for  the  obtaining  of  accession  by  a 
creditor." 

The  deed  of  accession  ought  to  consist  simply  of  c<m«*'««o' 


thedewL 


'  See  Watwm,  5th  Feb.  1724,  M.  6397  ;  LyaU,  Uth   March,  1828, 
2  S.  288. 
«  Arrol,  2901  May,  1810;  Maek,  25th  Not.  1814,  F.  C. 
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a  declaration  of  accession,  authority  and  instructions 

to  trustees,  and   appointment   of  certain   of  their 

number  to  be  commissioners,  with  whom  the  trustee 

shall  consult  regarding  the  trust  affairs ;  upon  which 

deed  of  accession  no  dependence  ought  to  be  placed 

by  creditors  for  any  condition  except  that  of  mutual 

concurrence;   all   other   conditions   whatsoever,   in 

order  to  be  binding  on  parties,  ought  to  be  inserted 

in  the  relative  trust-deed.^ 

Aeee«ioDiii.      Althouffh  uo  dccd  of  acccssiou  is  si^ed,  accession 

drcumttancM  may  bo  mfcrrod  from  circunoistances ;  or  m   other 

words,  the  deed  may  be  homologated  by  creditors. 

Special  and   But  thoro  may  be  a  material  distinction  between 

aioii.  accession  to  a  trust-right,  and  disposition  as  granted 

by  the  bankrupt  merely;  and  accession  to  a  general 

deed  of  accession,  and  conditions  contained  in  it. 

The  mere  general  import,  or  purpose  of  accession, 

implies    agreement    merely    to    the    extrajudicial 

settlement  of  the   bankrupt-estate  of  the  truster, 

and  to  the  consequent  obligation  not  to  do  diligence 

for  the  recovery  of  the  individual  debts,  independent 

From  what    of  the  trust-riffht.     Thus  far,  therefore,  that  is,  ad 

niajbein-     rogards    equality    and    prevention    of   preferences 

among  the  creditors,  accession  will  be  inferred,  if  a 

creditor  shall  so  act  as  to  induce  his  co-creditors 

and  the  truster  necessarily  to  rely  on  his  concur- 

>  The  proper  clanaeB  to  be  introduoed  into  deeds  of  aooeaBioii  would  seem 
to  be/  ratification  of  the  tnut,  and  obligation  to  conform  thereto  ;  supersedure 
of  diligence  against  tmster  and  trust-estate,  providing  that  non-aeoeding 
creditors  shall  abstain  from  doing  diligence  ;  submission  of  the  claims  of  the 
creditors  to  the  trustee  as  arbiter ;  trustee  to  take  oaths  of  creditors  to  tlie 
verity  of  their  debts,  and  to  make  out  schemes  of  division  of  the  trust-funds  ; 
trustee  to  submit  questions  with  non-acceding  creditors  and  others,  and  to 
sue  and  defend  actions  in  relation  to  the  trust  or  trust-funds ;  appointment 
of  committee  of  advice,  with  whom  the  trustee  may  consuU ;  and  declaration 
of  the  powers  conferred  on  that  committee. 


ferred. 
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rence  in  the  general  propositions  and  arrangements 
made  and  entered  into  with  regard  to  the  estate : 
as,  by  attendance  at  meetings,  personally  or  by^*^*n»  • 
mandatory,  and  although  not  expressly  concurring 
in  the  measures  proposed,  yet  without  expressly 
dissenting  thercfrom  ;^  by  the  creditor  or  his  agent 
being  knowingly  appointed  to  an  office  connected 
with  the  conducting  of  the  affairs  of  the  trust  ;*  by 
actual  concurrence,  or  by  being  present  without 
objecting  to  directions  given  to  a  trustee  to  prevent 
references;'  or  by  accepting  an  obligation  from 
trustees  to  pay  a  debt  out  of  the  trust-estate/  Thus, 
also,  a  party  who  attended  meetings  of  creditors, 
and  did  other  acts,  both  before  and  after  the 
execution  of  a  trust-deed,  for  the  general  behoof, 
was  held  barred  from  adopting  proceedings  adverse 
to  the  creditors,  although  he  did  not  sign  the  deed 
of  accession,  and  alleged  that  the  debtor  had  been 
allowed  to  possess  effects  assigned  to  the  trustee, 
and  to  exert  the  rights  of  the  proprietor.*^  But  a 
party  will  not  be  held  to  have  acceded  to  a  trust,  B«»pttoM. 
merely  because,  having  a  claim  against  the  truster,  ^^^^^ 


as  by  decree  of  court,  he  lodges  a  claim  with  the  ^^""^^^ 
party  declared  trustee,  and  to  whom  creditors  are**™^ 
directed  to  send  such  claims.^     And  in  like  manner  ^ttoll!?<r* 
accession  qua  debtor  does  not  imply  accession  9t««  JlJJ^JJjStor. 

*  WUflon,  18th  Feb.  1762,  M.  1214  ;  Heriot,  27th  June,  1766,  M.  12404  ; 
CroU's  Trustees,  7th  May,  1791,  M.  12404  ;  CMnpbeU,  5th  July,  1791, 
M.  11683;  Rosebery's  Creditors,  14th  Jan.  1737,  5  Brown's  Sup.  187; 
Gibson,  7th  Dec.  1824,  8  S.  374. 

'  Anderson,  2d  March,  1813,  F.  C. 
'  Lea,  16th  Jan.  1828,  6  S.  350. 

*  Earl  of  Breadalbane,  16th  Jan.  1824,  2  S.  621. 

*  Borthwick,  13th  Nov.  1832,  11  S.  1. 

'  Campbell,  3d  July,  1829,  7  S.  826 ;  Hamilton,  21st  June,  1834,  12 
S.  766. 
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creditor;  in  the  former,  he  has  only  to  see  that 
he  gets  a  proper  discharge ;  in  the  latter,  his  own 
immediate  interest  is  affected,  and  therefore  pre- 
sumed to  have  been  brought  under  consideration.^ 
Mwneoom.    jj-qj  y^\  acccssion  bo  readily  sustained  upon  mere 

maningi  not  "^  '^ 

communings  with  the  trustee,  unless  upon  very 
strong  proof  of  actual  accession.'  So  also,  for 
instance,  where  there  was  no  deed  of  accession — and 
at  a  considerable  period  of  time  subsequent  to  the 
date  of  the  trust-deed,  a  first  meeting  of  creditors 
had  been  called  by  the  trustee  to  consult  them  in 
regard  to  the  claim  for  composition  of  entry  by  the 
superior — and  yarious  subsequent  meetings  were 
called  and  attended  for  the  purpose  of  giying 
instructions  as  to  lowering  the  upset  price  of  lands, 
and  the  disposal  of  the  rents  which  had  been 
receiyed  by  the  trustee  or  factor  —  but  it  did  not 
appear  that  any  thing  was  done  at  these  meetings 
to  preclude  the  parties  from  adopting  separate 
measures, — it  was  held,  that  the  mere  circumstance 
of  the  pursuers  being  willing  that  their  debtor's 
estate  should  be  conyeyed  to  a  trustee  for  the 
purpose  of  being  sold  for  the  payment  of  the  debts 
secured  upon  it,  and  to  receiye  their  payment  from 
such  sale,  was  not  sufficient  to  prohibit  them  from 
adopting  separate  measures;  and  that  the  estates 
not  yet  being  sold,  Ailly  justified  these  measures.^ 
Where  accession  is  to  include  agreement  to  other 
•ipueit  vwL  conditions,  such  as  the  discharge  of  the  debtor,  sub- 
mission of  claims,  proyision  for  the  debtor,  or  any 
other  burden   on,   or  limitation  of,   the  creditors* 

>  MaoUy,  6tb  June,  1822,  1  S.  465. 

■  Urkin,  Ut  July,  1824,  8  S.  200. 

■  Kerr'a  Trustees,  15th  Deo.1832,  11  S.  219. 
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claims,  most  explicit  proof,  by  writing  or  otherwise, 
will  be  required.^ 

Circumstances,  however,  may  of  course  be  such  in  ^"^ 


this,  as  in  other  mutual  contracts,  as  to  preclude  the  J^^|^ 
possibility  of  resiling,  matters  being  no  longer  entire, 
— ^as,  by  agreement,  on  one  hand,  to  resign  individual 
preferences,  or  other  advantages,  for  the  common 
behoof  of  all,  on  condition  of  general  accession  by 
one  or  all  concerned,  acquiesced  in,  expressly  or 
tacitly,  although  no  deed  be  actually  signed.^ 

'  Heriot,  27th  June,  1766,  M.  12404  ;  H«m]ton,  2l8t  June,  1834, 12'S. 
766. 

s  See  2  Bell.  Comm.  500  ;  Stems.  Assigs.  7th  June,  1829,  7  S.  686.  Rev. 
on  Ap.  5  W.  S.  47. 
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CHAPTER    VI. 

INTERNATIONAL  QUESTIONS  RELATIVE  TO  TRUSTS. 

r'*M«btoto.  "^^^  principles  are  to  be  kept  in  view  in  consider- 
ing this  subject,  in  so  far  as  regards  heritable  property : 

^rwMferenee  YiTst,  the  transference  of  lands  or  tenements,  or 
burdens  created  upon  them ;  and  second,  an  obli- 
gation to  convey  such  subjects.  The  actual  convey- 
ance is  regulated  by  the  rules  of  the  law  of  Scotland, 
where  the  subjects  are  situated.     But  the  validity  of 

obusationto  an  obligation  to  convey  depends  upon  the  form 
adopted  in  the  territory  in  which,  for  the  time,  the 
grantor  of  the  obligation  is  resident. 

DJiitiDctiod        A  distinction  is  also  to  be  made  between  testa- 

between  oon- 

veyanoei,  in-  mentarv  CTants  meant  to  take  effect  after  death,  and 

tervtVof  and       ,,..,, 

mortis  cauio.  obligations,  whcthor  onerous  or  gratuitous,  that  are 
to  take  immediate  effect.  Gratuitous  testamentary 
w^oS^y  ff^^^^  ^f  heritage,  being  mere  legacies  not  binding 
b^wnrcy^a  tho  grautor,  have  no  validity  unless  executed  in  the 
the  rules  of    form  sauctioued   by  the  law  of  Scotland  for  the 

Soottiah  law.  '' 

transmission  of  heritable  subjects,  as  already  treated 
of.^  Thus  heritable  property,  in  Scotland,  cannot  be 
conveyed  by  a  testament  executed  in  England, 
although  it  would  there  have  been  effectual  for  that 
purpose.*     So,  also,  a  trust-conveyance  of  property, 


1  See  part  1,  cap.  3. 

*  Hendenon,  lOUi  June,  1795,  M.  4489. 
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in  the  Scottish  form,  including  heritage  to  trustees 

named  in  a  previous  will,  for  the  purposes  stated  in 

the  will,  or  to  be  declared  in  any  future  will,  was 

held  not  to  be  revoked  by  a  second  will  executed  in 

the  English  form,  and  not  probative  by  the  law  of  ^""'j,'*'' 

Scotland,  revoking  all  former  wills  and  testamentary  tawofscot- 

dispositions,  and  containing  a  settlement  of  all  the 

testator's  property  including  the  heritage.^     And,  in 

a  subsequent  case,  it  was  also  held,  that  a  Scotch 

trust-disposition  of  heritage  cannot  be  revoked  by 

an  English  will  not  probative  according  to  the  law 

of  Scotland.*     Thus  also,  a  Scotsman  bavins^  a  ricfht,  interpreu- 

-  -        -         .  _  .°.  ®         tion  of  foreign 

as  mstitute  under  a  trust-deed  without  irritant  oraeedi. 
resolutive   clauses,   to   certain    lands    in   Scotland, 
having  married  in  England,  and,  by  his  marriage- 
contract,  settled  the  lands  on  the  survivor  of  himself 
and  his  wife;  it  was  held,  that  the  effect  of  that 
settlement  on  the  destination  of  the  lands  must  be 
determined  by  the  law  of  Scotland.^     And  a  deed 
executed  by  a  party  domiciled  in  England,  dispon- 
ing, according  to  the   law  of  Scotland,  a  landed 
estate  in  Scotland,  burdened  with  a  sum  of  money  Bngiwi 
in  favour  of  parties  then  resident  in  England,  must  ^JlJ^t! 
be  construed  according  to  the  law  of  Scotland  —  ^tT* 
such  a  deed  being  a  Scottish  deed,  and  containing  a  ^n^^"*'- 
direct  conveyance  of  Scottish  heritage.*     Where  a  Antenuptial 
Scottish  lady,  who   had   right  to  a  share  of  two^SSTtom. 
Scottish  heritable  bonds,  disponed  to  trustees,  by  aJJioSSto 
deed  of  settlement  which   referred  to  a  previous  **"«'«»^ 
English  will,  and  declared  the  bonds  to  be  conveyed 


'  Fordyce,  6tli  July,  1827,  5  S.  897. 

«  Cameron,  19th  May,  1831,  9  S.  601  ;  Aff.  29th  Aug.  1833,  7  W.  S.  106. 

■  Weir,  6th  Dec.  1821,  1  S.  192. 

*  Blacket,  30th  May,  1832,  10  S.  590. 
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for  the  same  purpose  as  a  certain  moveable  estate 
mentioned  in  the  will,  which  was  invested  in  the 
public  funds,  while  the  deed  of  settlement  contem- 
plated the  investment  of  her  share  of  the  bonds  in 
Scottish  heritage  —  thereafter,  by  antenuptial  con- 
tract in  the  Scottish  form,  with  a  domiciled  English- 
man, she  conveyed  the  whole  estate,  heritable  and 
moveable,  belonging  to  her,  or  which  should  belong 
to  her  during  the  existence  of  the  marriage,  to 
trustees,  to  pay  the  interest  to  the  spouses,  or  sur- 
viving spouse;  and  thereafter,  the  sums  to  the 
children  of  the  marriage ;  failing  whom,  to  her  heirs 
and  assignees  —  and  she  died  domiciled  in  England, 
without  leaving  children,  and  intestate  —  and  the 
bonds  continued  invested  m  Scottish  heritage,  and 
her  husband  was  her  heir  in  mobilibm  by  the  law  of 
England,  —  it  was  held,  that  although  the  law  of 
England  must  regulate  her  intestate  moveable  suc- 
cession, yet  that,  in  so  for  as  her  succession  consisted 
of  Scottish  heritage,  the  law  of  Scotland  must  point 
out  the  heir  to  whom  it  descended,  and  that,  there- 
fore, the  husband  had  no  right  to  a  share  of  the 
Matter  of  Scottish  heritable  bonds.^  So  also,  where  a  Scotch- 
&»tsdJ^  man,  in  a  trust-deed  of  settlement  executed  in 
il^^ldta^  Scotland,  had  included  certain  property  which  the 
iald!*'**^'  deed  was  ineffectual  to  convey  by  the  law  of  Eng- 
land, as  not  being  tested  by  three  witnesses, — ^it  was 
held,  in  a  question  as  to  whether  the  heir  could  take 
the  English  estate,  and  also  claim  under  the  trust- 
deed  of  settlement,  that  the  matter  of  intention  to 
R^u!!hMd  P*^^  ^^^  English  property  was  to  be  construed 
dl^hiw*"  fi^ccording  to  the  rules  of  the  law  of  Scotland.'     The 


interpreted. 


Murray,  80th  Jane,  1836,  14  S.  1049. 

Dundaa,  14th  Jan.  1829,  7  S.  241 ;  Aff.  22d.  Dec.  1830,  4  W.  S.  460. 
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general  rule,  therefore,  is,  that  a  trust-deed  which  <*•"•"»»"»»•• 
is  effectual  to  convey  Scottish  heritage,  will  be 
effectual  wherever  made,  as  its  validity  can  be 
judged  of  by  the  law  of  Scotland  alone.^*  A 
trust-disposition  of  heritage,  of  which  the  party  dis- 
poning shall  die  possessed,  and  referring  to  trust- 
uses  as  specified  in  any  will  executed,  or  to  be 
executed,  in  the  English  form,  constitutes,  with  such 
will,  an  effectual  conveyance  of  heritage  in  Scotland 
for  the  purposes  set  forth  in  the  English  will ;  and 
the  legal  effect  of  such  a  combined  trust-deed  must 
be  decided  by  the  law  of  Scotland,  and  not  of  Eng- 
land, as  it  regards  heritage  situated  in  Scotland.^ 
And  letters  of  instruction  to  trustees,  joined  to  a  J^JJJ*]J,'"* 
testament  executed  abroad,  are  sufficient  to  consti-  *»»j;^|^ 
tute  liferents  heritably  secured  in  this  country.^ 
Where  a  deed  was  executed  according  to  the  Scottish 
form,  by  a  proprietor  of  landed  property  in  Scotland, 
residing  abroad,  conveying  his  property  to  a  trustee, 
for  the  purpose  of  paying  him  the  rents  during  his 
life,  and,  after  his  death,  of  disponing  it  to  such 
persons  as  he  should  specify  in  his  will, — ^it  was  held, 
that  such  a  deed  does  not  require  delivery,  and  is 
effectual  to  transmit  the  property  to  the  person 
named  in  the  will,  although  the  will  be  not  tested 
in  the  Scotch  form/  Here,  the  estate  being  vested 
in  the  trustees,  the  instructions  contained  in  the  will 
were  held  binding  on  the  trustees.  Thus  also,  in 
the  case  of  Lady  Essex  Ker,  where  a  trust-disposition 
of  lands  in  Scotland  had  been  duly  executed  in 
England,  according  to  the  Scottish  form,  a  deed  of 

'  See  Weir,  6th  Dec.  1821, 1  S.  192.  «  Cameron,  ut  sup. 

>  Stewart,  19th  May,  1791,  BelL  Ca.  225. 

*  Braek;23d  Not.  1827,  6  S.  113  ;  Aff.  25th  Feb.  1831,  5  W.  S.  61. 
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nomination  relative  to  the  said  trust-disposition, 
executed  according  to  the  English  form,  was  held 
to  be  effectual  in  Scotland.^  These  authorities, 
when  taken  in  connection  with  the  numerous  autho^ 
rities  which  exist  in  regard  to  questions  of  this 
nature,  seem  amply  sufficient  to  establish  the 
doctrine  already  stated. 
PenoMi  Upon  the  principle  that  a  foreign  testament,  be- 

Mdaadgnecf  queathiug  Scottish  heritable  property,  is  not  sustained 
^toil  in  Scotland,  a  Scottish  personal  bond  taken  to  heirs 
and  ajssignees,  but  secluding  executors,  that  is,  move- 
able property  made  heritable  by  destination,  cannot 
be  carried  by  a  foreign  testament.^  But  in  all 
Heritable  qucstioiis  touchiug  heritable  subjects  situated  abroad, 
ntuated  the  foreign  testament  will  be  enforced  according  to 
the  lea?  loci.  Thus  the  testament  of  a  Scotsman, 
resident  in  the  East  Indies,  is  interpreted  according 
to  the  law  of  England,  which  is  administered  there  f 
and  the  right  of  Scottish  spouses,  in  reference  to 
property  falling  to  one  of  them  by  decease  of  a 
foreigner,  is  regulated  by  the  law  of  Scotland ;  but 
the  character  of  funds  situated  in  a  foreign  country, 
as  heritable  or  moveable,  is  to  be  determined  by  the 
law  of  that  country.  It  has  accordingly  been  held, 
that  bonds  bearing  interest  in  the  island  of  Jamaica, 
and  falling,  by  succession,  to  a  married  woman  in 
Scotland,  being,  by  the  law  of  that  island,  moveable, 
became  part  of  the  goods  in  communion,  to  the 
effect,  that  the  husband,  on  her  death,  was  entitled 
to  one-half  thereof.*     The  possession  of  a  real  estate. 


>  Ker,  24th  Feb.  ]82d,  7  S.  454,  8  S.  694,  9  S.  Apx.  15,  1  W.  S.  381. 

'  See  Rm8,  4th  July,  1809,  F. 

*  Wightman,  16th  June,  1802,  M.  4479. 

«  Ncwbtnd8,&c.  22d  Nov.  1832, 11  S.  65. 
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in  Scotland,  creates  a  jurisdiction  against  the  pro-  Junfldieuon. 
prietors,  though  foreigners,  in  ordinary  personal 
actions;  and,  if  merely  trustees,  in  such  actions 
against  them  qtui  trustees.  And  arrestment  j'tmS" 
dictwnis  JundandiB  causa  is  not  necessary,  as  it  is  in 
moveables.^ 

An  obligation  to  convey  heritage  in  trust  gives  ^SJJ^^^ 
only  a  right  of  action  at  the  instance  of  the  intended  JJJJ^' 
trustee,  or  other  party  interested,  against  the  party 
bound  to  create  the  trust,  to  the  effect  of  obtaining 
the  decree  of  a  court  of  justice,  and  of  such  means 
of  compulsion   as   the   law  affords  to  enforce  the 
decisions  of  judges.     The  deed  by  which  the  obliga- 
tion is  proved,  must  be  executed  in  such  a  form  as  Form  of  deed. 
would  render  it  obligatory  in  the  country  in  which 
it  is  executed.     Thus,  in  Scotland,  the  deed  must 
be  such  as  the  law  holds  probative,  that  is  to  say, 
holograph  of  the  grantor,  or  attested  in  the  form 
enacted  by  the  Scottish  act  1681,  cap.  5,  and  other 
previous  statutes.     If  executed  in  England,  France, 
Italy,  &c.  it  must  be  executed  in  the  form  which 
the  law  of  these  countries  respectively  holds  valid 
and  binding.^     On  the  principle,  that  personal  pro-  ^^^^ 
perty  has  no  situs,  a  testamentary  deed  executed  »j--»^ 
according  to   the   forms    adopted   in   the   country  *»»*cfl«- 
where  it  is  made,  will  convey  personal  estate  where- 
ever  situated ;  but  the  construction  of  the  convey- 
ance, and  the  import  and  effect  of  its  several  provi- 
sions, must  be  determined  by  the  law  of  the  truster's 
domicile.^     Thus,  where  a  party  created  a  trusfc- 


>  Feme,  30th  Jane,  1831,  9  S.  854. 

'  Alexander,  Ist  July,  1829,  7  S.  817  ;  Dundas,  22d  Dec.  1830,  4  W.  S. 
460. 
'  Hardman,  9th  July,  1842,  4  D.  1505. 
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settlement  of  his  whole  moveable  effects,  wherever 
situated,  and  the  trustees  nominated  refused  to 
accept,  and  other  trustees  were  appointed,  by  autho- 
rity of  the  court,  but  of  consent,  to  carry  the  deed 
into  effect — but  one  of  the  next  of  kin  domiciled  in 
Scotland  had  administered  to  the  estate  during  the 
interval,  both  in  England  and  Scotland — and  a  ques- 
tion arose  as  to  the  conveyance  of  the  property  in 
England,  and  exoneration  of  the  party  administer- 
ing, and  actions  had  been  raised  respectively  by  the 
parties  in  the  Court  of  Chancery  in  England,  for 
exoneration,  and  having  the  estate  in  England 
administered  in  the  Court  of  Chancery  there  —  and 
an  action  was  brought  by  the  trustees  in  the  Court 
of  Session,  concluding  for  declarator  of  their  right 
to  the  whole  moveable  estate  in  England  and  in 
Scotland,  and  decree  ordaining  the  defender  to 
convey  the  said  estate  to  them, — it  was  held,  that 
the  Scottish  courts  were  competent  to  decide  the 
question,  and  that  the  trustees  were  in  right  of  the 
whole  estate  of  the  deceased  in  England  and  else- 
intimaied  where/  By  the  law  of  England,  assignment  alone  is 
neoeinryfor  uccessary  to  comploto  the  transference  of  debts ;  but 
**"  by  a  peculiarity  of  the  law  of  Scotland,  such  convey- 

ances require  to  be  intimated  to  individual  debtors, 
in  order  to  complete  the  transference,  and  make 
it  effectual.  So  that,  although  an  assignation  not 
intimated  be  good  against  the  grantor,  who  cannot 
question  his  own  deed ;  yet,  if  before  intimation  of 
an  assignment,  the  cedent  shall  grant  a  second  to  a 
different  assignee,  the  second,  if  first  intimated,  will 
be  preferred. 

>  MelvUle,  8th  Feb.  18d8, 16  S.  472. 
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But  even  in  regard  to  moveables,  the  rule  that  the  ^^^J^ 
law  of  the  proprietor's  domicile  shall  in  all  cases 
determine  the  validity  of  every  transfer  of  property, 
suffers  some  exceptions,  as  in  the  case  of  the  public 
fimds,  in  which  the  local  law  must  form  the  rule. 
This  applies  to  stock,  funds,  and  shares  generally,  in 
any  public  company,  which  become  heritable  desti- 
naiione,  no  positive  transfer  of  which  can  be  made 
except  in  the  manner  prescribed  by  the  local  regu- 
lations. But,  nevertheless,  the  transference  of  such 
property  is  valid,  if  made  according  to  the  les  dami- 
alii  of  the  owner,  or  the  lea?  loci  contractus^  unless 
such  contracts  were  specially  prohibited  by  the  fer 
rei  sitcBj  and  the  property  would  be  treated  as  per- 
sonal or  as  real  in  the  course  of  administration 
according  to  the  local  law.  Though  the  transfer  of 
stock  abroad  may  be  affected  by  the  local  laws,  it  is 
not  to  be  held  as  partaking  of  the  character  of  heri- 
table property.  And  if,  by  the  local  law,  it  be  held 
as  personal  property,  it  may  be  disposed  of  as  exe- 
cutry  funds,  and  transference  of  it  will  be  valid  and 
effectual  if  made  in  the  form  prescribed  by  the 
foreign  law.  But  it  must  always  be  kept  in  view, 
with  regard  to  this  branch  of  the  subject,  that,  in 
questions  of  succession  of  moveables  or  personal 
estate,  the  law  of  the  owner's  domicile  forms  the  rule 
of  his  succession. 

In  the  case  of  mortifications,  legacies  to  trustees  2^*^^- 
by  persons  residing  in  England,  of  money  to  be  laid  ^J^^' 
out  in  land  or  heritable  securities  in  Scotland,  for  !»•»<»•«« 

England  of 

charitable  purposes  in  Scotland,  do  not  fall  within  money  to  be 

laM  nut  In 

the  mortmain   act,  which   prohibits  the  giving  ofhmdinscot- 
heritable  or  moveable  property  for  charitable  pur- 
poses unless  under  certain  restrictions,  and  which  is 
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declared  not  to  extend  to  Scotland.^  Being  directed 
against  the  increasing  land  estates  and  consequent 
power  of  the  church,  it  prevents  heritable  pro- 
perty from  being,  by  disposition  or  purchase,  placed 
ea?tra  commerdum  by  dying  persons,  and  is  therefore 
not  framed  for  the  purpose  merely  of  preventing 
such  bequests  by  dying  persons ;  and  as  Scotland  is 
expressly  exempted  from  its  application,  it  does  not 
restrict  bequests  to  take  effect  there.  This  act  is 
therefore  not,  as  has  sometimes  been  supposed,  in  its 
policy  equivalent  to  the  law  of  deathbed  in  Scotland, 
which,  so  Car  as  relates  to  the  conveyance  of  heritage, 
is  of  general  application,  and  directed  against  per- 
sons so  situated  ;  and  not  merely  against  any  special 
purpose  to  which  it  may  be  applied,  which  is  the 
policy  and  intent  of  the  English  statute,  although 
that  statute,  in  a  certain  degree,  produces  a  similar 
effect  as  regards  the  power  of  conveying  by  testa- 
mentary deed.  But  where  a  Scotchman,  by  will  in  the 
English  form  made  in  England,  gave  the  residue  of 
his  personal  estate  to  trustees,  of  whom  some,  but 
not  all,  were  resident  in  Scotland,  in  trust,  to  lay 
out  in  purchasing  lands  or  rents  of  inheritance  in  fee- 
simple,  for  the  purposes  expressed  in  an  instrument 
of  the  same  date,  and  by  which  instrument  he 
directed  the  trustees  of  his  will  to  pay  the  rents 
annually  to  certain  other  trustees,  who  at  all  times 
were  to  be  persons  residing  within  twenty  miles  of 
Montrose,  to  be  by  them  applied  to  the  relief  of 
Indigent  ladies  in  Montrose,  or  within  twenty  miles 
of  that  town,<^-it  was  held  by  Lord  Lyndhurst,  and 


>  9  Geo.  II.  e.  36  ;  Oliphaiit,  May,  1784,  1  Br.  C.  C.  570  ;  MftokintoBh, 
Mh  and  12Ui  Jane,  1809, 16  Vea.  380 ;  WiUiama*  Uw  of  Exeouton,  859. 
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afterwards  by  the  House  of  Lords,  that  the  bequest  ^SJ^ 
was  void  under  the  statute,  on  the  STOund  that  the  Bngiaadfa 

C7  gBDenl  tdrm  • 

question  was,  whether  there  was  an  option  given  in  foracharito. 
the  instrument  to  the  trustees  to  purchase  heritage  scotiMd. 
in  Scotland ;  that  had  it  appeared  in  distinct  terms, 
or  by  clear  implication,  upon  the  face  of  the  will, 
that  the  trustees  were  to  lay  out  money  in  purchase 
of  real  estate  in  England  or  Scotland  as  they  might 
think  fit,  there  would  have  been  no  objection  to  the 
bequest;  for  unless  there  were  something  leading 
safely  to  the  conclusion,  that  the  testator  intended 
to  give  them  authority  to  lay  out  the  money  in  the 
purchase  of  real  property  in  Scotland,  it  would  come 
within  the  ordinary  case  of  a  direction  by  a  testator 
to  his  trustees,  or  executors,  to  lay  out  money  in  the 
purchase  of  real  property  generally,  to  be  applied  to 
charitable  purposes,  which,  whether  the  charitable 
objects  be  in  England  or  Scotland,  would  be  a  void 
bequest.^  It  has  also  been  decided  in  Scotland,  that 
the  mortmain  act  does  not  extend  to  settlements?'"*^*?* 

does  not  ^ply 

made  in  Scotland  with  regard  to  money  invested  in  J^^u^ 
the  British  funds.* 

>  Attomey-Genenl  v.  MOl,  14th  and  16tfa  May,  1827 ;  3  Bofls.  Chan.  Ca. 
328, 1831  ;  5  BUgh,  N.  C.  593,  5th  March,  1830,  and  14th  Oetoher,  1831, 
2  Dow,  393.  See  obaenrations  on  this  statute  in  Bank.  h.  2,  t.  8,  s. 
68. 

'  Macra'8, 1st  Feb.  1786,  M.  15948. 
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CHAPTER  VII. 

OF  PROOF,  AS  REGARDS  THE  CONSTITUTION  OF  TRUSTS 
GENERALLY. 

As  the  subject  of  proof,  as  regards  the  constitu- 
tion of  trust,  is  so  intimately  combined  as  one 
general  subject,  it  seems  proper  and  necessary  here 
to  treat  of  it,  both  as  regards  formal  trusts  by  deed, 
and  as  regards  trusts  in  the  general  sense  of  the 
term. 

It  is  a  principle  of  the  common  law  of  Scotland, 
that  an  heritable  right  of  property,  constituted  by 
charter  and  seisin,  or  disposition  and  seisin,  cannot 
be  overturned  or  controlled,  restricted  or  modified, 
pi^^  by  parole  proof.  But  during  the  seventeenth  cen- 
tury, an  erroneous  practice  was  introduced,  by 
which  the  courts  of  law  allowed  the  title  of  a  pro- 
prietor to  be  converted  into  a  mere  trust  for  behoof 
of  a  third  party,  on  the  authority  of  a  proof  by 
witnesses.  This  gave  rise  to  much  litigation,  and 
probably  to  great  injustice.  It  became  at  length 
obvious,  that  this  new  practice  was  erroneous,  and 
ought  to  be  departed  from.  For  that  purpose, 
a  statute  was  enacted,  which  not  only  restored  the 
rule  of  the  common  law  in  regard  to  the  evidence 
by  which  heritable  rights  could  be  affected,  but  also 
extended  the  rule  to  many  other  cases  ;  this  was  the 


Mventeenth 
cmitiury. 
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statute  1696,  c.  26,  which  enacts,  "  that  no  action  ^/j^' 
of  declarator  of  trust  shall  be  sustained  as  to  any 
deed  of  trust  made  for  hereafter,  except  upon  a 
declaration  or  back-bond  of  trust  lawfully  subscribed 
by  the  person  alleged  to  be  the  trustee,  and  against 
whom,  or  his  heirs  or  assignees,  the  declarator  shall 
be  intended,  or  unless  the  same  be  referred  to  the 
oath  of  party  stmpliciter :  declaring  that  this  act 
shall  not  extend  to  the  indorsation  of  bills  of 
exchange,  or  notes  of  any  trading  company." 

This   act  applies  to    all    trust    conveyances    of^jritjlllid 
heritage,  and  heritable  rights,  and  rights  of  a  per-  J^IT"" 
sonal  nature,  but  not  to  trusts  of  such  moveables 
as  are  usually  acquired  and  transferred  by  verbal 
bargains,   the  import  of  which  may  be  proved  by 
witnesses.^ 

Wherever  a  party  is  trusted  in  such  a  form  as  to  £j^^^ 
become  ex  facie  proprietor  of  the  subject,  in  virtue  "J^^JSJ"*' 
of  the  confidence  of  the  truster,  a  proper  trust  is  p'^^ 
constituted ;  and  third  parties,  acting  bona  fide  with 
such  trustee,  are  safe  to  become  purchasers  of  the 
subject  of  the  trust.     On  the  other  hand,  when  an 
individual  is  employed  merely  to  act  as  administrator 
or  manager  for  behoof  of  another,  trust  is,  in  common 
language,  said  to  be  reposed  in  the  parties  so  em- 
ployed.    But  it  is  legally  a  subordinate  trust,  the 
existence  of  which  may  be  proved  prput  de  jure^ 
and  in  regard   to  which,  the  party  employed  is  a 
mandatory,  bound  and  entitled  to  act  intra  fines  ^^^j^^ 
mandati.     Thus,  one  party  having,  at  a  public  sale,  ^ 
purchased  a  house  for  another  by  verbal  order,  a 

*  Lord  StraUiuaver,  Dec.  1731,  Mor.  12757. 
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proof  was  allowed  by  witnesses  of  &cts,  teuding  to 
shew  that  the  order  had  been  given.^ 

If,  on  the  other  hand,  the  employer  had  desired 
to  have  the  house,  which  in  the  case  now  mentioned 
had  been  purchased,  and  demanded  a  transference  to 
him  of  the  bargain,  and  if  the  person  who  purchased 
had  denied  that  any  employment  to  make  the  pur- 
chase had  been  given  and  accepted  by  him,  the 
alleged  employer  pursuing  a  declaration  of  trust, 
could  only  have  proved  the  trust  by  the  writ  or  the 
oath  of  the  person  said  to  have  been  employed. 
t^b^t^M-  ^^  Court,  at  an  early  period,  probably  from  motives 
^M^  of  equity,  appear  to  have  attempted  to  restrict  the 
effect  of  the  statute  to  cases  of  regular  title  in 
favour  of  a  party,  which  was  not  to  be  set  aside  for 
behoof  of  an  antagonist,  without  a  proof  by  the  oath 
or  the  writing  that  a  possessor  under  a  regular  title 
of  property  was  merely  a  trustee  or  nominal  proprie- 
tor, holding  the  subject  on  behalf  of  the  claimant. 
But  in  cases  in  which  it  was  alleged  that  formal 
deeds  had  not  been  framed,  but  that  one  party 
had  employed  another  to  purchase  property  for  his 
behoof  at  a  sale,  and  that  the  employment  had  been 
accepted,  the  Court  seems  to  have  held,  that  it  was 
improper  to  apply  *o  such  cases  the  strict  rule  of 
the  statute ;  that  is  to  say,  it  attempted  to  distin- 
guish between  trust  given  and  accepted  in  relation 
to  business  transactions,  and  trust  by  which  titles  of 
property  were  to  be  so  far  annulled,  as  to  stand 
effectual,  on  behalf,  not  of  the  ex  facie  owner,  but 
of  another  alleged  to  be  his  constituent  or  truster. 

*  Mudie,  13th  June,  1766,  Mor.  12403. 
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Thus,  where  A,  a  law  agent,  purchased,  at  a  judicial 
sale,  certain  lands,  which  B  alleged  that  he  had  given 
a  mandate  to  A  to  purchase  for  him,  and  that  A 
had  accepted  of  the  mandate,  and  therefore  ought  to 
denude  in  his,  B's,  favour — A  having  denied  the 
trust,  and  objected  on  the  act  1696,  that  it  was  not 
competent  to  rear  up  his  mandate  or  trust  by 
witnesses, — the  Court  allowed  a  jproof  before  answer;^ 
and  upon  advising  the  proof,  assoilzied  B  upon  the 
insufficiency  of  the  proof.^  And  also  where  A  gave 
a  commission  to  B  to  purchase  for  him  certain  lands 
at  a  sale,  which  B  did,  and  entered  into  a  minute  of 
sale  in  her  own  name,  and  C,  an  assignee  of  A, 
having  brought  an  action  against  her  to  denude,  she 
denied  the  trust ;  a  proof  was  allowed,  by  which  the 
trust  having  been  proved,  the  heirs  of  B,  who  had 
died  during  the  dependence,  were  decerned  to 
denude,  and  found  liable  in  expenses.^  But  subse- 
quently, the  law  on  this  subject  having  become 
more  matured,  a  different  view  was  adopted. 

Thus,  where  it  was  alleged  that  a  party  had  given 
authority  to  another  to  purchase  a  certain  subject 
for  him,  and  had  given  money  to  pay  for  it,  no 
direct  trust  by  disposition  having  been  given,  but 
simply  a  mandate — the  question  as  to  the  existence 
of  a  trust  having  arisen  between  the  party  alleging 
the  trust,  and  the  heir  of  the  alleged  trustee, — it 
was  held  incompetent,  in  terms  of  the  act  1696, 
cap.   25,  to  prove  this  by  witnesses,  but  by  writ 

1  Thk  10  a  mode  of  expiflcatiiig  the  £MStB  of  a  oaae^  frequently  adopted  by 
the  Court,  though  not  perhape  in  caaes  of  tnist  such  as  this. 

'  Tweedk,  5  Br.  Sap.  630. 

>  Maxwell,  Do.  The  case  of  Stewart,  8th  July,  1777,  as  reported  in  5  Br. 
Sup.  631,  IB  too  indefinite  to  be  of  authority,  and  moreover  there  appeacs  to 
have  been  written  evidence  in  it 
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or  oath  only/  The  law  as  to  this  subject  is 
very  fully  stated  in  the  well-known  case  of  Duggan 
V.  Wright,^  afiirmed  on  appeal,'  in  which  parole 
evidence  was  refused,  although  it  was  alleged  that 
the  trust  was  in  part  established  by  circumstances 
of  real  evidence.  This  case  was  founded  on  in  a 
more  recent  case,  where  A,  after  purchasing  an 
heritable  subject  in  his  own  name  at  a  public  sale, 
having  subscribed  a  letter  along  with  B  to  the 
seller's  law  agent,  stating,  that  the  purchase  had 
been  made  for  behoof  of  B,  and  authorizing  a  dis- 
position to  be  prepared  in  B's  name,  of  which  letter 
B  kept  possession,  although  he  shewed  it  to  the 
agent  —  and  A  having  subsequently  paid  the  price, 
got  a  disposition  in  his  own  name,  on  which  infeft- 
ment  followed,  and  possessed  the  subject  for  several 
years  without  opposition, — it  was  held,  that  A  could 
not  be  required  to  denude  in  favour  of  B,  there 
being  no  writ  of  A,  shewing  that  he  took  the 
disposition  in  trust  for  B,  although  it  was  alleged, 
that  his  doing  so  was  a  fraud  which  might  be  proved 
prout  de  jure,  and  that,  therefore,  the  circumstances 
were  not  sufficient  to  elide  the  necessity  of  referring 
to  the  oath  of  the  defender/  There  is  a  distinction 
between  the  case,  where  the  allegation  is,  that  a 
mandate  to  purchase  was  given,   and  where  the 


1  Alison,  31st  July,  1771,  Mor.  12760.  This  case  is  differently  reported 
in  5  Br.  Sup.  630,  but  less  fiilly,  and  apparently  incorrectly.  It  is  stated  in 
this  case,  as  reported  in  M.,  that  it  was  observed  upon  the  bench,  that  the 
prerious  cases  of  Maxwell  and  others  were  not  properly  questions  of  tmst, 
but  challenges  immediately  brought  of  transactions  as  fraudulent,  whilst  here 
it  was  a  direct  trust  But  there  appear  to  be  no  good  grounds  for  such  a 
distinction* 

«  2d  March,  1797,  Mor.  12761. 

»  24th  November,  1797,  Mor.  12767. 

*  Mackay,  4th  June,  1829,  F.  CoU.  vol.  iv.  8vo.  967,  7  S.  699. 
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allegation  or  fact  is,  that  the  alleged  trustee  offered 
to  convey  the  property, — in  the  former,  there  must 
be  proof  of  acceptance  of  the  mandate  on  the  part 
of  the  trustee ;  in  the  latter,  proof  of  offer  on  the 
part  of  the  trustee,  and  acceptance  on  the  part  of 
the  tru^ter.^  The  application  of  the  act  may,  of 
course,  be  superseded  by  judicial  admission  and  pay- 
ment on  the  part  of  the  trustee.* 

It  has  been  contended  in  seyeral  cases,  that  under  J^S^^n 
the   words   of  the  statute,  a  trust  can  be  proved  °®*"««*'^' 
only  by  a  declaration,  or  Back-bond  of  trust,  law- 
fully subscribed  by  the  party  alleged  to  be   the 
trustee.     But  this  strict  interpretation  of  the  words 
of  the  statute  has  been  rejected,  ew  csquitaie.     This, 
therefore,  is  the  true  import,  in  this  respect,  of  the 
case    of   Duggan,   as   appears   from    the    case    of 
Macfarlane  v.  Fisher,^  in  which  it  was  held,  that  it 
is  competent  to  prove  trust  by  probative  writings 
under  the  hand  of  the  party,  importing  an  acknow- 
ledgment  or  admission   of  trust,  although  not  a 
formal  back-bond  of  trust.     And  moreover,  it  is  not 
necessary  even  that  the  trust   shall   be   expressly  ^[JJ*^^ 
declared  or  stated  in  such  writinsns ;  it  is  sufficient  *™*°«' 
if  their  tenor  is  such  as  to  infer  a  trust.*    But  it^vb* 
will  not  be  sufficient  that  a  writing  importing  a 
trust  shall  be  holograph;  for  in  order  to  make  it^J>»"8*» 
probative,  it  must  also  be  signed.*     It  has,  however,  ^^^ 

>  M'Milhm,  28th  Nov.  1824,  3  S.  308. 

'  Adamson,  29th  Jan.  1834, 12  S.  359. 

'  23d  May,  1837,  15  S.  978.  See  also  Lyon,  25th  May,  1830,  8  S.  789  ; 
Aff.  16th  Jnly,  1832,  6  W.  S.  114  ;  and  Robertson,  14th  Jan.  1830,2  D. 
279  ;  Drnmmond,  &c.  17th  Dec.  1766,  M.  12746  ;  Baillie,  7th  Jane,  1821, 
1  S.  49  ;  Manahip's  Executors,  8th  June,  1821,  1  S.  59 ;  Stiriing,  &c. 
5thJuly,  1822,  1  S.  545. 

«  Ramsay,  30th  July,  1748,  M.  12757. 

»  Watson,  9th  Dec.  1708,  M.  12755. 
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SS1^V*S*  been  decided  in  the  case  of  Taylor  r.  Crawford,^  that 
SJJuf  ^^*  it  is  not  necessary  in  a  declarator  of  trust,  to 
^«J,  bat  produce  a  probative  writ  by  the  trustee  admitting 
pnbtoife.  the  trust ;  but  that  a  genuine  subscription  to  an 
acknowledgment  of  trust  is  suflScient  to  constitute 
ofyeiTdonbt- the  subscHber  a  trustee.     This  decision  is  one  of 

nil  aotnonqr. 

very  serious  importance ;  for  if  it  is  to  be  considered 
as  fixing  the  law  on  the  point  referred  to,  its  effect 
in  relation  to  trusts,  is  to  dispense  with  the  rule 
laid  down  by  the  statute  1579,  c.  80,  that  deeds  of 
great  importance,  that  is  to  say,  as  construed  in 
practice,  relating  to  matters  above  the  value  of  a 
hundred  pounds  Scots,  must  be  executed  with 
certain  solemnities,  and  which  solemnities  are  more 
minutely  stated  in  the  act  1681,  c.  5.  Under  the 
decision  now  mentioned,  a  mere  subscription  not 
held  probative  by  the  statute  law  and  general 
practice  of  Scotland,  might  convert  a  charter  and 
seisin  of  a  land  estate  in  favour  of  A  into  a  charter 
and  seisin  held  only  nominally  by  A,  and  truly  for 
behoof  of  B.  Notwithstanding  the  terms  of  this 
decision,  upon  looking  to  its  effects  as  regards  the 
tenures  of  property,  it  does  not  appear  that  it  can  be 
held  as  finally  settling  this  point.  It  does  not, 
indeed,  appear  from  the  terms  of  the  report,  that  the 
question  was  put  upon  the  true  grounds  to  test 
its  merits.  The  effect  of  the  statutes  now  alluded 
to  does  not  appear  to  have  been  taken  into  con- 
sideration ;  nor  does  the  only  principle  upon  which 
such  rights  can  be  qualified,  otherwise  than  by 
probative  writings  or  oath  of  party,  that  of  homolo- 
gation, appear  to  have  been  properly  discussed,  or 

>  14th  November,  1833, 12  S.  39. 
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its  important  beaxing  on  the  question  at  issue 
attended  to.  The  effect  of  homologation,  when 
proved,  is,  to  give  a  document  to  which  the  signature 
merely  of  a  party  has  been  adhibited,  the  effect  of  a 
probative  document  that  is  holograph  of  the  party, 
or  duly  tested.  If,  therefore,  in  such  a  case  as  that 
of  Taylor,  a  document  shall  be  produced  simply 
signed  by  the  party,  it  would  be  perfectly  competent 
to  prove  by  parole  testimony,  that  the  party  had,  by 
his  subsequent  conduct,  virtually  homologated  the 
obligation  contained  in  the  writing,  as  by  applying 
the  proceeds  of  the  estate  directly  or  indirectly  for 
behoof  of  the  party  for  whose  behoof  the  said 
written  obligation  or  acknowledgment  had  been 
granted  ;  but  without  such  proof  of  homologation,  it 
would  undoubtedly  appear,  that  it  may  with  defe- 
rence, but  at  the  same  time  with  confidence,  be 
stated,  that  a  legally  constituted  right  of  property 
would  not  be  held  as  qualified  by  a  document  such 
as  that  now  alluded  to.  In  none  of  the  cases  there 
referred  to,  has  such  a  doctrine  been  held ;  for  in  all 
of  those,  other  adminicles  of  evidence  have  been 
produced,  clearly  shewing  that  the  party  had  acted 
in  the  capacity  of  trustee,  or,  at  all  events,  admitted 
that  his  right  was  so  qualified.^  In  the  case  of 
Macfii.rlane  v.  Fisher,^  an  opinion  was  intimated,  ^[^^J^'^*** 
that  in  a  declarator  of  trust,  it  is  not  necessary  to 
prove  the  constitution  of  a  trust  ab  initio^  but  that 
proof  of  an  emerging  trust  will  support  a  conclusion 
for  declarator  of  trust;  and  of  this  there  seems  to  be  no 
reason  to  doubt,  as,  in  effect,  every  trust  by  absolute 

'  The  pleadings  and  judgment  in  the  caae  of  Watson,  ut  tup,  seem  abo  to 
imply  that  a  strictly  probative  writ  is  necessary. 
•  lit  tup. 
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disposition  and  back-bond  is,  in  form  at  least,  an 
emerging  trust — not  the  period  of  time,  but  the 
actual  fact  and  manner  of  proof,  being  the  important 
element.  It  is,  as  already  stated,  a  decided  point, 
that  a  formal  back-bond  of  trust  is  not  necessary  to 
prove  trust ;  but  it  does  not  appear  how  or  why  the 
rule  of  law  as  to  proof  of  resulting  or  incidental 
trusts,  should  differ  from  that  of  regular  trusts,  the 
actual  effect  being  the  same. 

^^tentfor  I*'  ^^  ^^^  ^^1^  ^  *^®  c^®  ^^  Elibank  v. 
J^**^^^^  Hamilton^  that  it  is  competent  for  a  third  party 
pnmtdejure.  alleging  the  existence  of  a  trust,  (on  the  ground  of 
a  fraudulent  purpose,  for  instance,)  to  prove  it  prout 
de  juTCy  on  the  ground  that  the  act  1696  only 
applies  to  the  case  of  proper  declarators  of  trust,  at 
the  instance  of  the  truster,  or  those  in  his  right, 
against  the  trustee.  But  in  the  subsequent  case  of 
Scott  and  others  v.  Miller  and  others,^  the  reverse 
has  been  held.  The  grounds  of  the  opinions  of  the 
majority  of  their  Lordships  appears  to  have  been 
(as  contained  in  the  opinion  of  Lord  Gillies)  this : — 
"  I  do  not  remember  any  case  in  which  a  "proof  p^vut 
dejure  was  held  competent,  on  general  principles,  to 
a  third  party  seeking  to  prove  the  trust  character  of 
an  ea?  facie  absolute  right.  It  is  a  sacred  principle 
of  the  law  of  Scotland,  that  trust  cannot  be  proved 
by  parole,  either  under  a  declarator  of  trust,  or 
otherwise.  It  is  not  alleged  that  such  proof  is 
competent  to  the  truster,  and  it  would  lead  to  very 
anomalous  consequences  if  it  were  open  to  a  third 
party.  Suppose  that  parole  proof  of  the  payment  of 
the  contents  of  a  written  obligation  is  offered  by  the 

^  16th  November,  1827,  6  S.  69.  '  16th  November,  1832,  11  S.  21. 
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party  who  made  the  payment,  such  proof  is  clearly 
incompetent.  But  does  it  become  more  competent 
if  tendered  by  a  third  party,  who  alleges,  and  perhaps 
truly,  that  he  had  an  interest  in  expiscating  the 
truth,  and  ought  not  to  be  limited  in  his  mode  of 
proof,  however  just  such  limitation  may  be  in  the 
case  of  parole  proof  being  tendered  by  the  party  who 
made  the  payment  ?  But  would  the  court  permit  a 
third  party,  on  such  a  plea,  to  adduce  proof  of  this 
description  ?  certainly  not ;  and  I  do  also  think  that 
a  parole  proof  of  trust  is  as  incompetent  when 
tendered  by  a  third  party,  as  when  offered  by  the 
truster  himself.  Were  it  otherwise,  this  court 
would  often  be  obliged  to  declare,  where  the  question 
lay  between  A  and  B,  the  truster  and  the  trustee, 
(in  which  case  the  proof  is  undoubtedly  limited,) 
that  there  was  no  trust  in  B ;  and  yet,  perhaps  next 
day,  or  the  same  day,  it  might  have  to  declare,  in  a 
question  between  B  and  C,  a  third  party,  that  there 
was  a  trust  in  B.  I  therefore  dissent  from  the 
doctrine  laid  down  on  this  subject  by  the  chair." 
This  view  of  the  question  concurs  precisely  with  the 
principles  laid  down  in  the  cases  of  Duggan,  Alison, 
and  Mackay,  already  mentioned ;  and  moreover,  in 
the  case  of  Lord  Elibank,.  the  question  at  issue  might 
clearly  rest  on  other  grounds. 

Subordinate  trusts,   of  which   an  instance    hajajjjjj^^^ 
already    been    mentioned,^  are    of   very   frequent  ~°'^**;^ 
occurrence  in  practice,  in  regard   to   transactions  «p- ^• 
generally.     As,  for  instance,  where  a  trustee  has 
conveyed  the  trust-fund  to  the   truster,  or  to  the 
party  beneficially  interested,  there  is  no  room  for  the 

'  Mudic,  ut  supra,  p.  56. 
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application  of  the  statute.  Thus,  where  A  held  a 
share  in  a  company,  in  the  name  of  B,  who  never 
drew  any  part  of  the  proceeds  and  emoluments 
thereof  himself,  but  B  drew  the  whole  proceeds  and 
emoluments,  and  applied  them  for  his  own  behoof — 
and  B,  on  a  certain  date,  assigned  and  conveyed  the 
share  wliich  stood  in  his  name,  to  A,  which,  in 
virtue  of  the  trust,  he  was  bound  to  do, — it  was 
held,  that  the  creiditors  of  B,  founding  on  legal 
diligence,  could  not  stand  in  a  better  situation  than 
he  did,  and  that  the  act  1696,  c.  25,  did  not  apply 
to  the  circumstances  of  the  case,  so  far  as  B's  credi- 
tors were  concerned.^  Thus,  also,  where  a  creditor, 
being  a  law-agent,  obtained  bills  to  be  accepted  in 
favour  of  a  friend,  and  goods  to  be  delivered  to 
himself  in  security  of  them,  he,  the  creditor,  was 
found  liable  to  account  for  the  goods  to  the  extent 
of  his  intromissions,  to  the  effect  of  extinguishing 
the  bills,  which  the  whole  circumstances  of  the  case 
shewed  to  have  been  taken  for  his  behoof,  although 
in  name  of  his  friend,  the  debtor  not  being  required 
to  prove  the  trust  by  writ  or  oath  of  party.*  These 
cases  may  be  sufficient  to  shew  the  distinction 
between  regular  and  subordinate  trusts ;  the  general 
rule  as  to  which,  therefore,  is,  that  unless  in  the 
case  of  subordinate  trusts,  that  is,  business  mandates, 
trusts  cannot  be  proved  by  parole  proof  of  facts  and 
circumstances.  This  is  also  distinctly  marked  by 
the  circumstance,  that  at  common  law,  as  decided 
before  the  date  of  the  statute,  where  it  was  alleged 
in  a  process,  that  a  miniite  of  mutual  contract,  which 
was  in  the  hands  of  the  writer,  was  lodged  only  till 

1  Dingwall,  6th  June,  1822,  1  S.  463,  F.  and  inf.  pari  2,  c.  5. 
'  Wood,  SnuUl,  and  Co.,  Uth  Nov.  1833, 12  S.  D.  42. 
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certain  things  should  be  perfonned,  it  was  held 
incompetent  to  prove  this  by  the  writer  of  the 
minute,  and  the  witnesses  to  the  minute.^ 

Certain  other  cases  have,  by  the  ingenuity  of^^" 
pleaders,  been  attempted  to  be  brought  within  the  •**«"?*«> 
law  of  trusts,  in  relation  to  the  mode  of  proof,  but  within  the 
without  success.     Thus,  where  a  party  had  been  in  proof  la 
the  practice  of  drawing  bills  in  favour  of  his  servant, 
and  one  of  these  having  been  in  the  custody  of  his 
servant  at   the  time  of  his  death,  it  was,  in  the 
circumstances,  found  to  be  so  for  behoof  of  the 
master.^    And    where   a  party   had    conveyed    to 
another    an    adjudication    over    certain    lands,    in 
collateral  security  of  a  debt,  and  thereafter  named 
certain  trustees  for  the  management  of  his  affairs, 
who  paid  the  debt  on  which  the  conveyance  had 
been  made — and  the  creditor  having  died  before  he 
had  reconveyed  the  adjudication  to  the  debtor  and 
his  heirs,  raised  an  action  against  the  creditor's  heirs 
to  reconvey,  the  debt  having  been  paid — ^an  objection 
as  to  jproof  prout  dejurCj  founded  on  the  statute,  was 
held    inapplicable,    as    this   was  more  properly  a 
declarator  of  extinction  of  debt,  and  reduction  of  the 
adjudication.^     In  one  case,  a  letter  by  a  brother, 
and  another  by  a  sister,  who  were  executors,  stating 
their  conviction  that  their  deceased   brother  had 
received  a  government  pension  in  the  character  of 
trustee  for  a  third  party,  were  held  sufEcient  to 
prove  the  trust,  although  the  government  pension 
had  been  granted  directly  to  the  deceased,  without 


*  Crawfnrd,  29th  June,  1625,  Mor.  12304. 
"  Biadaren,  8th  Feb.  1710,  Mor.  12756. 

*  GUmour,  11th  Dec.  1765,  Mor.  12758.' 

E 
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mention  of  trust.^  Where,  in  a  case  of  copartnery 
a  bill  had  been  delivered  to  one  of  the  partners, 
with  a  discharge  to  get  payment,  and  he  having  got 
payment,  and  given  the  discharge,  died  before 
clearance  as  to  the  sum  so  received,  and  the  other 
partners  insisted  for  payment  from  the  children  of 
the  deceased  partner, — the  plea  that  this  was  a  trust, 
and  therefore,  in  the  circumstances  of  the  case,  only 
proveable  by  writ,  was  repelled,  on  the  ground  that 
there  being  a  partnership  regarding  the  subject  sold, 
for  the  payment  of  which  the  bill  was  drawn  and 
accepted,  it  did  not  fall  under  the  act.*  So,  like- 
wise, where  a  party  alleged  that  money  deposited  in 
a  bank  in  name  of  a  party  since  deceased,  had  been 
so  deposited  as  money  belonging,  not  to  the  deceased 
himself,  but  to  a  company  of  which  he  was  a  partner, 
—  it  was  held,  that  this  was  an  allegation  of  co- 
partnery, and  not  of  trust ;  and  that  the  rule,  that 
trust  can  be  proved  only  by  the  writ  or  oath  of  the 
trustee,  did  not  apply .^  But,  however,  it  must  also 
be  observed,  that  in  the  well  known  case  of  Redfearn 
Latent  tnirt.  V.  Forrior,  Somervail,  and  others,*  it  was  alleged  by 
Somervail,  the  partner  of  Stewart,  that  certain 
glass-house  shares  standing  in  the  books  in  Stewart's 
name  exclusively,  were  held  by  Stewart  as  partner- 
ship property.  The  Court  of  Session  preferred 
Somervail  to  Redfearn,  ta  whom  Stewart  had 
assigned  a  part  of  these  shares ;  but  the  House  of 
Lords  reversed  the  judgment,  on  the  ground  that 
Redfearn  had  acquired  the  shares  bona  fide^  and  for 


>  Montgomery's  Executors,  7th  Feb.  1811,  F.  C. 
'  JaeksoD,  2d  Dec.  1714,  Mor.  16197. 

>  Genera]  Assembly  of  the  Baptist  Clmrehes,  17th  June,  1841,  3  D.  1030. 
«  26th  May,  1813,  1  Dow.  50. 
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full  value,  —  thus  preferring  a  bona  fide  onerous 
assignee,  to  a  claimant  under  a  latent  equity.  The 
Court  appear,  in  the  case  of  the  Baptist  churches,  to 
have  come  back  to  the  doctrine  laid  down  in  the 
case  of  Jackson,  notwithstanding  the  decision  in  the 
case  of  Redfeam  ;  or  the  bearing  of  this  case  on  the 
question  may  be  supposed  not  to  have  been  fully 
considered.  It  undoubtedly  seems  a  very  important 
decision,  if  it  is  to  be  held,  in  the  imperative  terms 
of  this  case,  as  reported,  that  the  averment  by  an 
interested  party,  that  funds  are  held  for  behoof  of  a 
co-partnery,  takes  the  case  out  of  the  statute. 

These  decisions  are  properly  to  be  regarded  asj^jjj^"*' 
resting  upon  the  equity  arising  from  the  facts  of  p"*****^ 
each  particular  case,  where  such  cases  might  possibly 
have  been  brought  within  the  rule  of  law  as  to  proof 
in  trusts  under  the  statute,  if  rigidly  adhered  to. 
They  are  therefore  important,  as  in  some  degree 
pointing  out  the  practical  limits  of  the  rule  of  law 
arising  from  the  statute,  and  more  particularly  as 
shewing,  that  in  cases  of  this  class,  the  court  will 
look  to  the  facts  of  particular  cases,  and  will,  where 
necessary,  exert  the  equitable  power  inherent  in  it, 
in  discriminating  as  to  whether  the  strict  rule 
under  the  statute  is  to  be  rigidly  enforced  or  not. 

It  has  been  held,  that  where  a  trust  does  not  arise  voluntary 
from  any  deed  or  disposition  of  the  truster,  but  from  if^gouorum  * 
the  voluntary  interposition  of  the  trustee,  as  nego-- 
tiorum  gestor^  the  statute  does  not  apply  ;^  or  as  more 
specially  stated,  that  the  act  does  not  apply  to  trans- 
actions for  behoof  of  infants^  absent  parties,  and 
those  incapable  of  acting  for  themselves,  or  of  taking 

>  Spniel,  16th  July,  1741,  Mor.  16201,  aa  stated  by  KUkerran. 
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a  back-bond.^  It  does  not  apply,  for  the  evident 
reason,  that  there  is  here,  not  a  question  of  trust, 
but  of  intromission  only.  The  truster  says,  I  prove 
I  am  proprietor,  and  can  prove  your  intromission 
prout  de  jure.  The  trustee  says,  I  am  not  liable  as 
negotiortim  gestor^  and  can  prove  mandate  by  wit- 
nesses ;  as  I  do  not  come  under  the  act,  which  only 
applies  to  the  case  where  a  trust  is  said  to  exist,  in 
questions  between  the  truster  and  trustee,  or  their 
representatives.  For  if  trust  be  averred,  the  person 
averring  comes  under  the  act.  So  that  if  nego^ 
tiorum  gestio  be  averred,  the  existence  of  trust  is 
denied,  and  in  order  to  establish  negotiorum  gestio^ 
property  must  be  proved,  viz.  by  making  up  feudal 
titles  in  the  case  of  heritage,  and  in  moveables 
proui  de  jure^  and  the  alleged  intromission  may  be 
proved  protU  de  jure. 
^jjjj^  The  case  may  occur  of  a  back-bond  granted  by  a 
^Iln«  trustee  acknowledging  trust,  being  fraudulently 
abstracted  and  destroyed.  In  such  a  case,  there  can 
of  course  be  no  proof  by  writ,  and  the  law  does  not 
put  the  truster  to  the  hardship  of  relying  on  the 
oath  of  parties.  The  remedy  is  a  process  of  proving 
the  tenor,  by  which,  when  rdative  written  adminicles 
exist,  such  as  original  drafts,  &c.  the  back-bond  may 
be  restored  by  the  aid  of  a  proof  by  witnesses. 
Thus  it  was  held,  that  the  allegation  that  a  document 
of  trust  had  been  destroyed  by  the  grantor,  might  be 
proved  by  witnesses,  and  a  semiplena  probatio  was 
sustained.' 
^^  The  rule,  that  frauds  as  to  trust  may  be  proved 

prout  de  jure,  applies  only  where  the  transaction  has 

'  Elchie'0  proof,  No.  1. 

'  Kennowajr,  18th  Feb.  1752,  Mor.  12438. 
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been  brought  about  by  means  of  it,  or  where  the 
deed  has  been  destroyed  by  it.  For  if  a  charge  of 
fraud  were  sufficient  to  render  parole  proof  com- 
petent, the  statute  would  be  entirely  defeated,  as 
the  denial  of  trust  always  implies  fruud. 

The  spontaneous  declaration  of  a  party  on  death-  SS^t^of 
bed,  that  he  holds  heritage  in  trust  for  behoof  of  a  J^wSLj 
third  party,  will  not  affect  the  right  of  the  declarant's 
heir,  without  farther  proof.^ 

In  regard  to  the  proof  of  trust  by  the  oath  of  a  SJ?,."** 
party  required  to  produce  upon  oath  all  writings  in 
which  the  pursuer  has  an  interest,  such  oath  cannot 
render  a  bond  in  favour  of  the  pursuer  conditional, 
by  alleging,  that  when  deposited,  power  was  verbally 
given  to  cancel  it  on  certain  occurrences,  and  thus, 
by  allegation  of  trust,  to  defeat  the  effect  of  the  bond.' 
In  an  old  case,  it  was  held  competent  to  prove  the 
existence  of  a  trust  by  reference  to  the  oath   of  2l^'*° 
the  alleged  trustee's  daughter,  it  being  libelled,  that  *""*^ 
the  trust  was  consistent  with  her  knowledge.' 

Bankruptcy  necessarily  affects  the  proof  of  trust.  ^^^ 
Thus,   an    individual   cannot  recover  property  by 
referring  to  the  oath  of  a  bankrupt,  that  he  holds  a 
subject  in  trust  for  behoof  of  that  individual,  to  the 
effect  of  injuring  the  interest  of  his  creditors.* 

It  is  a  general  rule,  that  no  party  is  bound  to  act  ^^^^ 
upon  the  supposition  that  a  trust  exists,  but  only'*^"^ 
upon  its  existence  being  proved.' 

>  Paton,  20th  Dee.  1671,  M.  12586  ;  Gnwfnrd,  22d  Nov.  1687,  M.  12591. 

>  Forbes,  2d  July,  1712,  M.  18236. 

'  Dunbar,  5th  Jan.  1665,  M.  9409.  So,  also,  in  a  redaction  of  a  bill  on 
the  act  of  tlie  9th  of  Queen  Anne,  it  was  held  competent  to  prove  by  the  oath 
of  the  trustee  of  the  winner,  that  the  same  was  granted  for  money  lost  at 
gaming,  even  against  onerous  asrignees.    Pringle,  7th  Nov.  1740,  M.  9509. 

«  Mein,  11th  July,  1829,  7  S.  902. 

«  Ounpbell^  23d  May,  1826, 2  W.  S.  334. 
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CHAPTER  VIII. 

DISCLAIMING  OF  THE  OFFICE  BY  A  PARTY  NOMINATED 
TRUSTEE,  AND  ACCEPTANCE  OF  THE  TRUST,  AND 
VESTING  OF  THE  ESTATE  IN  THE  TRUSTEE. 

In  order  to  complete  the  constitution  of  a  trust, 
it  is  necessary  that  the  parties  appointed  shall  have 
expressly  declared  their  acceptance  of  the  office ;  or 
that  they  shall  have  done  some  act  which  the  law 
holds  as  inferring  trust ;  without  which  the  property 
will  not  be  held  as  vested  in  the  trustees,  nor  will 
any  liability  be  incurred  by  them. 
^I^J^'  As  a  trustee  is  not  vested  with  the  office  or  trust- 
estate  by  mere  conveyance,  —  but  positive  accep- 
tance, accompanied  (in  general)  by  infeftment  being 
necessary  in  the  case  of  heritage,  and  confirmation 
as  executor  in  moveables,  —  where  a  party,  who 
is  nominated  as  trustee,  does  not  wish  to  accept 
of  the  office,  his  non-acceptance  may  be  declared  by 
him  in  writing,  or  may  be  proved  by  parole.^     But 

1  In  England,  a  beqaert  to  a  party  of  a  special  trusty  tranafen  to  him  both 
the  office  and  estate.  And  therefore,  the  only  proper  mode  of  disclaiming 
the  office  is  by  deed,  Stacy  «.  Elph.  1  M.  and  K.  199,  per  Sir  J.  Leach ;  bat 
not  by  conveyance,  for  that  implies  acceptance,  Crewe  e.  Dicken,  4  Ves.  97 ; 
and  see  Urch  9.  Walker,  3  M.  and  C.  702 ;  but  see  Nicolson  v.  Wordsworth, 
2  Sw.  S72.  It  may  also  be  made  by  answer  in  chancery,  Norway  v.  Norway, 
2  M.  and  K.  278  ;  OTemiling  Sherrat  v.  Bentley,  1  R.  and  M.  655  ;  Bray  v. 
West,  9  Sim.  429  ;  Martin  v.  Presse,  1  MoU.  146  ;  Parsons  e.  Potter,  2  Hog. 
281,  and  may  be  repudiated  by  evidence  of  conduct,  Staoey,  ut  tup, ;  but 
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if  the  party  nominated  once  expressly  disclaim,  he  J^J^'^^ 
cannot  thereafter  assume  the  office.  ««"• 

In  order  to  establish  acceptance,  it  will  be  suffi-  ^J^„;|J^^ 
cient  if  a  party  named  trustee  in  a  trust-deed  shall  *'««*  inferred 
have  allowed  his  name  to  be  used  in  relation  to  the 
trust  affairs  ;  or,  by  correspondence  or  other  writings, 
have  connected  himself  with  the  trust  in  such  a 
manner  as  to  lead  others  to  infer  his  acceptance,  and 
to  act  upon  it.     Thus,  where  a  party  deceased  had  ^^^ 
named   three  trustees,   and  the   first   declined    to"?J*°*™'* 
accept,  the  third  accepted,  and  assumed  the  manage-  w«pondence, 
ment  of  the  trust,  and  the  second  was  consulted  by 
the  party  specially  accepting,  and  allowed  his  name 
to  be  used  by  him  in  matters  respecting  the  trust, 
and  corresponded  with  him  on  matters  connected 
with  the  trust,  and  on  being  afterwards  called  upon 
to  act,  declined,  —  the  facts  and  circumstances,  ea? 
Jade  of  the  correspondence  and  other  documents, 
were  held  sufficient  to  infer  acceptance  of  the  trust.^ 
So,  also,  where  a  trust-disposition  was  granted  to  Jj°^^»**'"" 
L  M  and  E  B  jointly,  whom  failing,  to  W  B,  whom 
fiEiiling,  to  certain  other  parties  —  and  the  precept 

it  would  be  reey  impnident  to  allow  the  question  whether  he  is  a  trustee  or 
not,  to  remain  matter  of  construction  ;  for  if  he  fail  to  disclaim,  he  holds  the 
legal  estate,  whilst  the  equitable  or  beneficial  estate  is  vested  in  the  cestuique 
trust,  (beneficiary.)  And  by  modem  doctrine,  he  may  be  divested  of  the 
estate  at  law  by  deed.  Townson  v,  Tickell,  3  B.  and  A.  36,  per  Lord 
Tenterden  ;  Begbie  v.  Crook,  2  Bing.  N.  S.  70,  S.  C.  Scott,  128,  overruling 
principles  hud  down  by  Butler  and  Baker's  case,  3  Re.  26,  a  27,  a ;  Anon, 
case  4,  Leon.  207  ;  Shepp.  Touch,  285  ;  Bonifant  r,  Greenfield,  Grodb.  79,  per 
Lord  Coke,  and  Cr.  El.  80  ;  and  see  Shepp.  Touch,  452.  But  it  is  doubtful 
that  this  can  be  done  by  parole.  See,  however,  Townson  v.  Tickell,' 3  B.  and 
A.  36,  citing  Bonifant  v,  Greenfield,  Cr.  El.  80  ;  and  see  Doe  v.  Smith,  9  D. 
and  R.  136  ;  Bingham  v.  CUnmorris,  2  Moll.  25  ;  and  Creed  v.  Creed,  2  Hog. 
254.  And  parole  declaration  will  suifice  to  divest  the  legal  estate  in  a  mere 
chattel  interest,  (moveable  estate.)  Shepp.  Touch  285  ;  Butler  and  Baker's 
case,  3  Re.  26,  b.  27,  a.  ;  Smith  r.  Wheeler,  1  Vent.  130,  S.  C.  2  Kel.  774.  ^ 
»  Davidson,  &c.  9th  July,  1835,  F.  13  S.  1082. 
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directed  sasine  to  be  given  to  L  M  and  E  B,  the 
other  parties,  or  either  of  them,  who  should  accept 
of  the  trust  —  and  the  instrument  bore,  that  an 
attorney  appeared  for  L  M,  E  B,  &c.,  having  in  his 
hands  the  trust-disposition,  and  that  the  bailie  gave 
sasine  to  L  M,  E  B,  &c.,  or  either  of  them  who 
should  accept  of  the  said  trust — and  it  was  alleged 
by  a  beneficiary  under  the  trust,  that  L  M  and  E  B 
had  accepted,  and  no  evidence  was  adduced  on  their 
part  to  redargue  the  allegation, — it  was  held  that  this 
was  presumptive  evidence  of  their  having  accepted.* 
The  circumstance  of  infeftment  having  been  taken 
in  name  of  a  party  as  trustee,  is  not  alone  sufficient 
to  infer  acceptance — it  merely  creates  a  presumption 
which  may  be  redargued.  But  he  cannot  put  the 
fee  out  of  his  person,  or  deprive  the  beneficiaries  of 
their  vested  rights,  by  a  mere  declaration  that  he  has 
not  accepted;  and  therefore,  on  his  refusal,  the 
beneficiaries  are  entitled  to  be  sisted  for  their 
interest,  if  any.*  Still  more,  of  course,  wiU  he  be 
liable  where  he  positively  acts  as  trustee,  and  inter- 
feres with  the  management  of  the  trust-property 
ml^i^f  ^y  attending  meetings  regarding  the  trust-affairs, 
^^'^^^^  although  he  do  not  record  his  acceptance  of 
the  office  of  trustee,  and  do  not  sign  the  minutes 
of  any  meeting.^  Even  where  a  person  who  had 
Whew  been  nominated  trustee  without  his  knowledge, 
withoat       and   infeftment  had  been   taken   on  the  belief  of 


knowledge,  his  acceptance,  refused  to  subscribe  any  deed,  he 
was  found  obliged  to  denude,  on  being  freed  from 
all  his  liabilities.^ 

'  P«a,  22d  Jan.  1833, 11  S.  292. 

'  Megget,  8th  Dee.  1827,  6  S.  224  ;  and  Spenoe,  15th  Jan.  1829, 7  S.  254. 

'  MoUiflon,  19th  Deeember,  1833, 12  S.  237. 

*  Dallas,  21  at  November,  1710,  Itfor.  16191.    Here  the  trustee  was  put  in 
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But  where  there  has  been  mere  intimation  of  JJ^J^^^ 
intention  to  accept,  as  by  letter  or  otherwise,  the '*«'*"**«^- 
j)art7  may  rebus  integris  recall  that  intimation.  . 
Thus,  where  a  testator,  by  trust-settlement,  named 
certain  trustees,  of  whom  any  two  were  to  be  a 
quorum  —  and  on  the  death  of  the  testator,  two  of 
the  trustees  accepted,  and  proceeded  to  take  the 
necessary  steps  for  administering  the  trust  —  and 
thereafter  another  trustee,  who  was  abroad  at  the 
death  of  the  truster,  intimated  by  letter  to  the  law 
agent  of  the  trustees,  that  he  would  accept  as 
trustee,  and  it  was  established  by  correspondence 
between  the  defender  and  one  of  the  accepting 
trustees  and  the  said  agent — that  in  the  course  of 
that  and  the  earlier  part  of  the  following  month,  a 
difference  of  opinion  arose  between  the  accepting 
and  acting  trustees  and  the  defender,  as  to  the 
mode  of  commencing  and  carrying  out  the  business 
of  the  trust,  and  winding  up  the  affairs  of  the 
truster — and  that  the  defender,  in  the  earlier  part 
of  the  latter  month,  intimated  that  he  would  not 
act  under  the  said  trust, — it  was  held  that  he  had 
timeously  and  competently  declined  to  act.^ 

the  position  of  a  trustee  in  England,  but  firom  our  forms  it  was  neeessary  that 
he  shonld  oonrey.  And  in  England,  it  was  held  by  Lord  Eldon,  in  Nioolson 
«.  Wordsworth,  2  S.  W.  372,  that  where  the  intention  was  dischimer,  the 
instrument  onght  to  receive  that  construction,  though  it  was  a  conveyanoe  in 
form.  In  Attomey-Qeneral  v.  Doyley,  2  Eq.  Ga.  Ab.  194,  the  trustee,  who 
declined  to  act,  was  directed  to*oonTey  ;  and  the  same  decree  was  made  in 
Hussey  v.  Idarkbam,  Rep.  and  Finch,  258.  In  Sharp  t.  Sharp,  2  B.  and  A. 
405,  it  was  held  the  trustees  had  not  acted,  though  they  had  conveyed  the 
estate,  instead  of  dischuming.    See  Urch  v.  Walker,  8  M.  and  C.  702. 

t  Bumerman,  &c.  Ist  Dec  1842,  5  D.  229.  In  England,  a  trustee  may 
accept  of  the  office,  either  by  signing  the  trust-deed,  (See  Buckeridge  r. 
Gloese,  1  Cr.  and  Ph.  126,)  or  by  an  express  dechuration  of  his  assent,  or  by 
proceeding  to  act  in  the  execution  of  the  duties  of  the  trust  What  acts 
amount  to  constructive  acceptance,  is  somewhat  indefinite.  Proving  the  will, 
without  more,  is  not  sufficient  to  constitute  a  person  acting  executor ; 


Aoeeptanee 
foraipedal 
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toSw"^^        Non-acceptance  of  a  trust  is  not  to  be  inferred 

ddT***^"  from  the  mere  circumstance  of  a  party's  delaying  to 
accept;  for  although  he  abstain  from  doing  so,  he  may 
still,  at  a  future  period,  assume  the  office  bs  trustee.* 
Where,  under  the  usual  protecting  clause,  one  of 
several  trustees  nominated  declined  at  first  to  accept, 
but  afterwards  accepted  to  the  effect  of  concurring 

J^^  in  the  assumption  of  a  new  trustee  in  the  room  of 
one  deceased,  which  assimiption  was  made  by  him  in 
terms  of  the  trust-deed,  and  for  the  purpose  of 
enabling  the  trust  to  be  carried  on  without  the 
validity  of  the  trust  actings  being  exposed  to  doubt 
— he  having  had  no  connection  with  any  of  the 
intromissions  under  the  trust,  or  with  any  other  act 
of  trust-administration  besides  the  deed  of  assump- 
tion,— was  held  not  to  be  liable  either  for  intromis- 
sions   previous    to    the    deed    of   assumption,   or 

MuitMoept  subsequent  thereto.^    A   trustee   cannot,   however, 

Balchen  v.  Soott,  2  Vea.  jun.  678 ;  Honey  v.  Blakeman,  4  Ves.  607,  per 
Lord  Alranley,  but  see  Ward  «.  Butler,  2  MoU.  533 ;  Booth  v.  Booth,  1 
Beav.  125,  id. ;  but  if  the  will  clothe  the  executorship  with  a  special  trust, 
as  where  a  testator  directs  that  his  ** executors"  shall  get  in  certain  out- 
standing effects,  to  be  applied  to  a  particular  purpose,  a  person  cannot  make 
himself  executor  by  proving  the  will,  and  then  exempt  himself  from  the 
trusts  expressly  annexed  to  the  office.  Mucklow  v.  Fuller,  Jac  198  ;  and  see 
Booth,  ftt  tup,  Williams  v.  Nixon,  2  Beav.  472.  And  any  voluntary  inter- 
ference with  the  assets,  whe^er  with  or  without  probate,  will  stamp  a  person 
as  acting  executor.  Harrison  v,  Graham,  3  Hill's  MSS.  239,  S.  C.  cited 
Churchhill «.  Lady  Hobsou,  1  P.  W.  241,  note  (y.)  6th  ed.;  and  see  Orr  v. 
Newton,  2  Cox,  274 ;  Lowry  t,  Fulton,  9  Sim,  122 ;  Staoey  v.  Elph,  1  M. 
and  K.  195 ;  Dove  v.  Everard,  1  Russ.  and  Myhi,  231,  S.  C.  TamL  376, 
Lowry,  «l  tup.  115.  Nor  can  a  party  act  ambiguously,  and  then  disclaim, 
as  by  saying  he  acted,  not  as  trustee,  but  as  factor  or  agent  (Conyngham  «. 
Conyngham,  1  Ves.  522 ;  and  Lowxy,  nl  tup.  As  to  this  subject,  see  Lewin 
on  T.  c  9. 

*  Darling,  14th  Jan.  1823, 2  S.  607.  But  in  EngUmd,  where  the  power 
was  given  to  the  trustees  acting  in  the  trust,  and  the  survivor  of  them,  it  was 
held,  that  the  trustees  who,  in  limine^  refused  to  act,  could  not  exercise  the 
power.  Sharp  t.  Sharp,  2  B.  and  A.  405.  This  is  a  veiy  proper  distinction. 
See  nip.  p.  71. 

s  Blair,  28th  Jan.  1836,  14  S.  361. 


intoto. 


PROPERTY   IN  TRUSTEES.  75 

accept  of  the  acting  management  in  part,  and 
repudiate  in  part ;  he  must  either  accept  in  whole, 
or  repudiate  in  whole ;  for  unless  a  distinction  and 
option  be  declared  by  the  truster,  the  trust-deed  is 
to  be  taken  as  one  entire  deed,  and  to  be  accepted 
or  rejected  as  such.*  Thus,  if  a  party  nominated  as 
trustee,  but  who  does  not  intend  to  assume  the 
office,  shall,  for  instance,  sign  a  document  for  the 
purpose  of  making  a  quorum  to  enable  funds  to  be  p^^„^ 
uplifted,  he  will  thereby  render  himself  liable,'  '°J.^^ 
Although  acceptance  of  the  trust  brings  the 
acceptor  under  an  obligation  to  carry  on  the  business 
of  the  trust,  still  he  is  not  thereby  vested  in  the 
estate,  and  has  no  right  of  property  in  it  until  he  be 
formally  vested,  which  is  a  distinct  and  special  act.^ 
This,  in  the  case  of  heritage,  is  done  by  the  trustee 
taking  infeftment  in  terms  of  the  trust-deed ;  and  in 
the  case  of  moveables,  by  taking  possession,  and 
giving  intimation  of  assignment  in  common  form. 
But  the  taking  possession  of  moveables  symbolically, 
merely,  under  a  trust-disposition,  cannot  prevent  a 
poinding  by  a  creditor  of  the  grantor,  in  whose 
custody  they  are  allowed  to  remain,*  actual  possession 
being  necessary. 

1  So,  in  England,  as  the  office  of  tnistee  and  executor  are  vmaaXLy  00m- 
luned  as  with  as,  if  an  execator  be  also  trustee  of  the  real  estate,  he  cannot 
desert  the  situation  of  trustee,  and  accept  only  that  of  executor,  for  the 
acting  as  executor  is  an  acceptance  of  the  entire  trusteeship.  Ward  v. 
Butler,  2  MoU.  533.  And  if  a  person  by  the  same  instrument  be  nominated 
trustee  of  two  distinct  trusts,  he  cannot  divide  them,  but  if  he  accept  the  one 
he  will  be  held  to  hare  accepted  the  other.    Ureh  e  Walker,  3  M.  and  C.  702. 

'  See  Watson,  9th  June,  1843,  5  D.  1182. 

"  Thus,  a  trustee  in  heritage  cannot  bring  an  action  of  removing  against  a 
tenant,  unless  he  be  infeft  in  the  trust-estate,  Johnson's  Trustees,  2d  July, 
1803,  M.  15207.  So,  also,  precepts  of  sasine  granted  by  trustees  not  infeft, 
are  invalid,  and  are  not  rendered  effective  by  the  infeftment  of  an  assumed 
trustee,  Martm,  3  Feb.  1801,  3  D.  485. 

«  Eraser,  26th  June,  1830,  R  S.  982. 
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JSr/w"        Where  a  party  has  entered  into  an  obligation  to 
^T«  tJ^  grant  a  trust,  but  the  property  has  not  actually  been 

conveyed,  and  the  truster  reiiises  to  subscribe  the  i 

necessary  regular  disposition  or  conveyance,  recourse 
must  be  had  to  judicial  proceedings.      A  personal  i 

action  may  be  instituted  against  the  truster,  con-  j 

eluding  for  a  decree  against  him  to  fulfil  his  obliga- 
tion. If  the  deed  of  obligation  contain  a  special 
enumeration  of  the  subjects  meant  to  fall  under  the 
trust,  the  summons,  besides  concluding  for  a  personal 
decree  for  implement,  may  contain  the  usual  clauses 
or  conclusions,  demanding  that  the  Court  shall 
adjudge  the  property  in  terms  of  the  obligation. 
In  virtue  of  the  decree  obtained  in  such  an  action, 
the  pursuer  has  this  advantage,  that  he  may  either 
use  legal  execution  against  the  person  of  the  obli-  < 

gant,  or,  which  is  more  beneficial,  he  may  apply  to  1 

the  superior  for  a  charter,  styled  a  charter  of  adjudi-  1 

cation  in  implement,  and  thereby  complete  his  title, 
if  the  title  of  the  truster  was  complete.  Decree 
of  adjudication  in  implement  may  be  obtained  by  a 
trustee,  reserving  all  questions  as  to  the  validity  of 
his  author's  title,  and  the  pursuer's  right  derived 
from  it^  —  this  being,  in  reality,  a  very  common 
form  adopted  by  trustees  of  making  up  titles  to 
property  conveyed  to  them,  which  may  not  neces- 
sarily be  in  the  possession,  or  under  the  immediate  j 
control,  of  the  truster.*  Various  questions  of  defec- 
tive title  frequently  occur,  which,  however,  must  be 
adjusted  according  to  the  rules  of  conveyancing, 
which  it  is  not  the  object  of  this  treatise  specially  to 
discuss.     If  an  obligation  to  grant  a  trust  do  not 

'  RaDken,  11th  Dec.  1838, 1  D.  222. 

>  See  Pact],  19th  May,  1829,  7  S.  621 ;  Melville,  8th  Feb.  1838, 16  S.  457. 
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enumerate  the  objects  intended  to  fall  under  it,,  the 
summons  concluding  for  implement  ought  to  contain 
an  enumeration  and  description  of  these  subjects. 
Decree  for  implement,  by  executing  a  conveyance, 
being  obtained  against  the  truster  personally,  a 
separate  action  concluding  for  adjudication  of  the 
property,  in  implement  of  the  personal  obligation, 
becomes  requisite.  If  the  truster  be  dead,  the 
trustee  may  charge  the  heir  to  enter,  and  convey  to 
him;  and  failing  his  doing  so,  may  adjudge  in 
implement  of  the  trust-deed. 

The  right  of  a  trustee  to  a  lease  by  assignation,  is 
completed  by  entry  of  the  assignee's  name,  as  tenant, 
in  the  landlord's  rental-book.^ 

*  Yeoman,  2d  Feb.  1813,  F. 


iDTestlture 
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CHAPTER  IX. 

INTEREST  REMAINING  IN  THE  TRUSTER. 


It  may  be  observed  generally,  with  regard  to  the 
parties  concerned,  that  in  relation  to  them,  and 
their  interests,  trusts  are  of  two  kinds, — first,  where 
there  are  a  truster,  a  trustee,  and  a  beneficiary ;  or, 
second,  where  there  are  merely  a  trustee  and  a 
beneficiary.  The  import  of  which  is,  that  where  a 
trust  creates  a  vested  interest  in  a  third  party,  there 
is  an  absolute  conveyance  of  the  property  conveyed 
in  trust ;  but  where  a  trust  is  created  for  a  special 
purpose,  as  the  payment  of  debts,  mortifications  for 
charitable  purposes,  &c.  the  truster  retains  either  a 
radical  right  in  the  subject  conveyed,  or  at  least  an 

SSlSktadT  interest  in  it,  which  transmits  to  his  heirs. 

ofcoDTeTUM  ^g  aJrcady  mentioned,^  the  right  of  the  truster  is 
considerably  affected  by  the  particular  form  of  the 
trust-deed.  A  disposition  which  in  grcemio  contains 
a  declaration  of  trust  for  special  purposes,  as  for 
creditors,  does  not  divest  the  grantor,  but  merely 
burdens  his  right.  Thus,  a  party  who  had  granted 
^  a  disposition  omnium  bonorum  in  a  cessioy  having 
raised  a  process  of  accounting  regarding  part  of  his 

>  See  part  i.  cap.  3. 
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property,  and  thereafter  obtained  a  retrocession,  it 
was  held,  that  the  radical  title  having  been  in  his 
person,  burdened  only  with  the  disposition,  the 
retrocession  removed  that  burden,  and  entitled  him 
to  insist  in  the  action.^  Whereas,  a  disposition 
which  is  ex  facie  absolute,  but  is  qualified  by  a 
separate  back-bond  by  the  disponee,  containing  a 
general  declaration  of  trust,  does  divest  him,  leaving 
him  merely  creditor  on  the  trustees'  obligation  to 
reconvey/  behoof  of 

A  trust  cannot  properly  be  created  by  a  party  for  l^^^^l* 
his  own  behoof,  excluding  his  creditors.^  The  case  of  a 
trust,  proceeding  on  the  statement  by  the  granter,  of 
his  conviction  of  his  incompetency  to  manage  his 
o^vn  affairs,  is  properly  a  case  of  factory,  proceeding 
on  a  voluntary  bond  of  interdiction,  and  does  not 
prevent  creditors,  whose  claims  have  arisen  previous 
to  the  creation  of  the  trust,  from  attaching  the 
estate.  Such  an  obligation,  however,  is  irrevocable 
by  the  granter,  and  on  it  questions  may  be  raised  by 
the  trustees,  as  to  the  validity  of  claims  arising 
subsequently  to  the  creation  of  the  trust.*  SSS'in 

A  trust  conveyance,  apart  from  bankruptcy,  does*»>"i«*y- 
not  divest  the  truster,  unless  an  interest  be  thereby  ?*^^?^, 

*    tnitt-deedt  in 

created  in   a  third   party.     Trusts   to   take  effect  t™^"**^ 

vivot, 

during  the  lifetime  of  the  truster,  may  be  revoked 
before  delivery ;  after  delivery  they  become  irrevoc- 
able, donations  being  irrevocable  on  delivery,  by  the 


'  Barry,  14th  Nov.  1829,  8  Shaw,  53  ;  Do.  30th  May,  1827,  5  Shaw,  727. 

*  Robertson,  14th  Jan.  1840,  2  D.  279. 

*  See  E.  of  Roaeberry,  lat  July,  1823,  2  Shaw,  443. 

*  This  limitation,  Tolimtary  or  judicial,  of  the  right  of  proprietors  to 
alienate  their  land  estates  on  account  of  foolish  prodigality,  where  insanity 
cannot  be  proved,  is  not  reoogniied  by  the  hiw  of  England. 
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Porbehoofofiaw  of  Scotkiid.^  Trusts  may  also  be  revoked, 
^"^to!^  if  gratuitous,  and  not  to  take  eflfect  until  the 
«»«~/  death  of  the  truster;  and  more  especially  when 
^t^^     imdelivered — ^in  which  latter  case  they  are  revocable, 

although  delivery  be  made  during  the  lifetime  of 
ForcreditozB.the    trustcr.^      Trusts    for    creditors    named    and 

accepting,  being  in  the  nature  of  bonds  for  their 
Acceding,  behoof,  may  be  redeemed  by  the  truster ;  and  where 
Not  acceding,  uot  acccdod  to  by  the  creditors,  are  revocable  at  the 
MT^SS^**'  pleasure  of  the  truster  f  for  the  privilege  of  revoca- 
howioat.      tion  cannot  be  lost  to  the  truster  by  the  act  of  any 

one  but  himself,  or  of  some  one  specially  authorized 

by  him.^ 
fnt^^L       Donations  between   husband   and  wife   are  re- 
etwfonm.    yocablo,  if  of  moro  than  a  reasonable  provision,  or 

if  above  what  was  stipulated  for  by  an  antenuptial 

marriage-contract. 
porchfldren       ^  t,.^gt  fy^  behoof  of  childron  bom,  or  to  be  bom, 

Dorn,  or  to  M 

born.  ig  irrevocable,  if  delivery  has  been  made  to  the 
trustees,  and  they  have  taken  infeftment  or  posses- 
sion where  necessary.**  In  the  case  of  a  trust  for 
children  bom,  there  is  a  distinct  interest  created  in 
such  children.  In  the  case  of  trusts  for  children  to 
be  bom,  the  estate  vests  in  the  trustees ;  and,  there- 

^  liacdowall,  10th  July,  1833,  US.  952.  This  is  not  inoonaistent  with 
the  case  of  Edgar,  12th  June,  1828,  6  S.  963,  that  being  a  special  case, 
decided  on  the  principle,  d^>Uor  non  pretumitwr  doiktre, 

«  Miller,  11th  July,  1826, 4  S.  822 ;  Sommerville,  18th  May,  1819,  F.  C. 

'  So  also  by  the  law  of  England,  trusts  for  creditors,  whether  named  in 
the  deed  or  otherwise,  are  revocable,  unless  communicated  to  the  creditors, 
Lewin  on  Trusts,  85  ;  Langton  e.  Tracy,  2  Ch.  He.  30  ;  Leech  e.  Leech,  1 
Oh.  Ca.  249  ;  Wallwyn  e.  Coutts,  3  Mer.  707,  S.  0.  3  Sim.  14  ;  Garrand  e. 
Lord  Lauderdale,  3  Sim.  1,  S.  C.  2  R.  and  M.  45 ;  Acton  e.  Woodgate, 
2  M.  and  IL  492  ;  Page  e.  Brown,  4  Rubs.  24,  S.  C.  Aff.  2,  R.  and  M.  214  ; 
Bavenshaw  v.  HoUier,  7  Sim.  3  ;  BiU  e.  Courten,  2  M.  and  K.  511. 

*  Pagan,  17th  Jan.  1823,2  S.  125  ;  Barbour,  25th  Jan.  1831,  9  Shaw,  334. 

*  Smitton,  12th  0ec.  1839,  2  D.  225  ;  TumbuU,  1  W.  S.  80. 
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fore,  the  rule  that  a  fee  cannot  be  in  pendente  does 
not  apply,  for  the  fee  is  in  the  trustees,  and  must 
remain  so,  whilst  a  possibility  exists  of  a  right 
arising  in  the  estate,  preferable  to  that  of  the  party 
creating  the  trust,  viz^  the  birth  of  a  child  of  the 
particular  marriage  in  question,  for  it  would  not 
apply  to  the  children  of  any  subsequent  marriage 
which  might  be  entered  into  by  the  truster,  if  a 
particular  marriage  be  mentioned.  But  in  a  trust  satetitntion. 
for  behoof  of  certain  parties,  as  the  children  of  a 
certain  marriage,  whom  failing,  to  the  truster's  heirs- 
at-law,  does  not  create  such  a  right  in  them  as  to 
prevent  the  subsequent  revocation  of  the  deed,  or 
ulterior  destination  of  the  property  contained  in  it, 
their  chance  of  succession  being  still  the  same,  as  in 
the  case  of  there  being  no  destination,  and,  indeed, 
depending  on  the  event  of  there  being  none.^  A 
trust  made  by  a  woman,  in  contemplation  of  marriage,  JJ^^Jj* 
for  behoof  of  herself  and  her  children  nascittlris,  «»*«p»^ 

OOD  01 

and  excluding  the  husband's  Jus  mar  it  i^  is  effectual  "nMitag*. 
against  joint  obligations  granted  by  the  husband  and 
wife  stante  matrimonio? 

The  rule  that  a  trust  is  revocable,  if  made  for  the  SfSfS"  ** 
benefit  of  the  truster  alone,  suffers  an  exception  in  ^^J^iowy. 
the  case  of  a  woman,  by  whom  a  trust  of  ^©^itage,  J^^^Jj^.^^ 
excluding  the  jus  mariti  as  to  it,  and  declared  irre- 
vocable, has  been  made  in  gremio  of  an  antenuptial 
marriage-contract.     In  the  case  of  Torry  Anderson 
V.  Buchanan  and  others,^  it  was  held,  that  the  trust 
was  irrevocable  during  the  marriage,  although  no  right 
or  interest  was  created  in  third  parties ;  but  that 

'  M<Leod,  20Ui  July,  1841,  8  D.  1288. 
*  Sandilands,  30th  May,  1833,  11  S.  665. 
■  2d  June,  1837, 15  S.  1073. 
*       F 
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such  a  trust  may  be  revoked  on  the  death  of  the 
husband,  the  cause  of  granting,  viz.,  the  influence  of 
the  husband,  being  at  an  end.  This  is  altogether  a 
special  case,  and  does  not  affect  the  general  rule. 
Dwd,  when  In  trusts  creating  a  burden  on  the  truster's  estate, 
imvocabie.  or  restraining  his  power  of  administration,  the  deed 
is  usually  declared  to  be  irrevocable,  and  this  has 
the  effect  of  creating  an  absolute  conveyance.  In 
the  case  of  Torry  Anderson,  the  question  as  to  the 
trust  being  revocable,  although  declared  in  the  deed 
not  to  be  so,  arose  in  consequence  of  there  being  no 
interest  but  that  of  the  truster;  and  one  of  the 
judges  (Lord  Mackenzie)  held,  that  the  declaration 
of  its  being  irrevocable  was,  even  in  that  case, 
oencfBiniks.  sufficicut.  Tho  general  rules  in  regard  to  trusts  are, 
that  onerous  mutual  contracts  between  husband  and 
wife,^  and  onerous  obligations  or  deeds  for  behoof 
of  third  parties,  are  irrevocable.  But  any  deed,  in 
the  nature  of  donation  inter  virum  et  uxorem^  is  revoc- 
able, although  in  the  form  of  a  trust,  aild  however 
framed;'  and  this  has  been  held  to  apply  even 
where  the  deed  in  question  contained  a  provision  in 
favour  of  children.' 
Revoeatioii  Tho  uominatiou  of  a  trustee,  in  a  deed  executed 
Trdaod!^!!.  by  a  man  and  his  wife  for  behoof  of  their  children, 
was  held  to  be, revocable  by  the  parents,  with  con- 
sent of  the  children,  most  of  whom  had  arrived  at 
majority,  the  jus  qtuBsitum  of  the  children  not  being 


'  Ouopbell,  irtfa  Jan.  1749,  M.  6121. 

'  See  Patenon,  17th  July,  1677,  M.  10284  ;  Gaywood,  3d  Jane,  1828,  6  S. 
909  ;  Moffiit's  Trustees,  7th  Dee.  1821, 1  S.  195  ;  Marshal],  17th  May,  1826, 
4  S.  581 ;  M<Nea,  8th  Dec.  1829,  8  S.  210 ;  Carrie,  22d  Jan.  1835,  13 
S.  290. 

'  Thomson,  20th  Feb.  1838, 16  S.  641. 
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affected,  although  no  power  of  revocation  was  con- 
tained in  the  deed.^ 

In  trusts  by  associations,  as  dissenting  chapels,  &c.,  Jj^^^Jn^ 
the  trust  is  created  for  behoof  of  the  trusters,  and  | 

they  retain  the  power  of  revocation,  which  is  the 
only  proper  case  in  which  the  characters  of  truster, 
trustee,  and  beneficiary,  are  retained  without  special 
declared  reservation,  the  constitution  of  the  trust 
being  completed  by  delivery,  &c. 

In  the  case  of  moveables,  imtil  actual  possession  ^^^ 
be  taken  by  trustees,  although  there  be  symbolical  J^l^'^r 
possession  as  by  inventories,  the  property  of  the"»^«^^ 
truster  remains  subject  to  his  debts,  if  it  remain  in 
the  possession  of  the  truster,  the  transference  being 
still  incomplete.' 

Besides  the  power  of  revocation   remaining  in^JSS.**  ' 

the  truster  in  certain  cases,  as  now  mentioned,  there  ' 

are  a  variety  of  cases  in  which  the  truster  retains 
important    interests  in  the    trust-estate,   notwith- 
standing its  being  vested  in  the  trustees  named  in 
the   trust-deed.     Thus,   a  party  having  raised   anj^^"* 
action  against  trustees,  concluding,  not  merely  that  ^^^^ 
they  should  be  ordained  to  execute  a  discharge  of  an 
heritable  bond  granted  by  him,  but  also  to  have  it 
declared  that  the  debt  was  extinguished,  and  his 
lands  disburdened, — it  was  held,  that  he  was  bound 
to  call  the  party  the  granter  of  the  trust,  who  had 
the  real  interest  in  the  fund.®     Thus,  also,  although,  l^J^^ 
by  a  conveyance  in  trust,  the  estate  becomes  vested  J^J^r^*'^*^. 
in   the  trustees,   who  acquire   the   full   power    of  J<^n«-«™^ 


>  Soott,  22d  June,  177S,  M.  6585. 

>  Gibwn,  29th  March,  1841,  3  D.  974  ;  EbtI  of  Roeebeny,  1st  July,  1823, 
2  S.  448  {  Borthwick,  17th  Feb.  1829,  7  S.  420  ;  Fraser,  26th  June,  1830, 
e  S.  982  ;  M'GiU,  2lBt  Dee.  1839, 2  D.  277. 

'  BeU,  13th  DwsQmber,  1828,  7  S.  198. 
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management,  still,  in  the  case  of  a  trust  for  a 
particular  purpose,  as  for  payment  of  debts  with 
powers  of  sale,  the  truster  has  a  right  to  see  that 
the  trustees  conduct  themselves  properly  in  their 
administration,  and  may  therefore  take  legal 
measures  to  enforce  it,  where  the  trustees  do  not 
exhibit  such  a  satisjfoctory  state  of  accounts  as  shall 

S^dJES"**"*  ^'y  explain  their  actings.^  For  in  every  case  of 
private  trust  for  payment  of  debts,  the  trustees 
are  accountable  to  the  truster,  as  well  as  to  others 
interested  in  the  management,  and  they  are  bound 
to  pay  over  to  the  truster  the  surplus  Amds,  after 

t^hto^  paying  the  debts.  But  the  actings  of  the  trustees 
are  valid,  and  binding  on  the  truster,  and  also  on  the 
creditors,  where  they  have  acceded  to  the  trust. 
Although  there  can  apparently  be  no  surplus,  after 

noimpias.  payment  of  just  and  lawful  debts,  yet  where  he  can 
shew  reasonable  ground  of  suspicion,  the  truster 
may  still  have  title  and  interest  to  call  the  trustees 
to  an  accounting,  to  the  effect  of  ascertaining  that 
justice  has  been  done  to  himself  and  his  creditors.^ 

tn^^^  Where  a  trust  has  been  created  by  a  party  for  a 

e^tue.  special  purpose,  before  being  legally  bankrupt,  the 
granter  is  not  so  far  denuded  of  his  property,  as  to 
invalidate  an  adjudication  led  after  the  truster's 
death  by  non-acceding  creditors,  upon  a  special* 
charge  given  to  the  apparent  heirs  of  the  truster  ;^ 
for  a  trust  for  behoof  of  creditors  does  not  divest  the 
truster  so  as  to  affect  diligence,  or  prevent  the 
truster  from  disposing  of  the  property  subject  to  the 
burden  of  the  trust ;  as  the  radical  right  remains  in 

>  Peuder,  17th  Nov.  1831, 10  S.  19. 

*  Martin,  8di  December,  1836, 15  S.  327. 

»  CampbeU,  14th  Jan.  1801,  M.  App.  Adjudication,  11. 
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the  truster,  as  well  as  his  right  of  redemption,  and 
right  to  the  remainder,  if  any,  after  paying  his  just 
and  lawful  debts ;  nor  does  it  give  any  preference  to 
particular  creditors.^ 

Such  is  the  right  and  interest  remaining  in  the  ^^2;^*|i' 
truster,  that  a  trust-disposition  of  an  estate  for**™*^"!^* 
behoof  of  creditors,  with  powers  of  sale,  subject  to 
an  obligation  on  the  trustee  to  reconvey  the 
remainder,  if  any,  although  followed  by  infeftment, 
does  not  so  divest  the  truster  of  his  radical  right  to 
the  lands,  that  although  a  reconveyance  by  the 
trustee  be  informal,  yet  the  truster  can,  in  virtue  of  ^y 
his  radical  right,  execute  an  effectual  entail  by 
procuratory  of  resignation.'  And  where  an  heir  in 
possession  of  an  entailed  estate  destined  to  the  heirs- 
male  of  his  body,  with  prohibition  against  altering 
the  order  of  succession,  had  no  issue  nude — and 
granted  a  disposition  of  his  estate  for  his  life,  with 
procuratory  and  precept,  to  a  trustee  for  behoof  of 
his  creditors — and  thereafter  obtained  an  open 
charter  of  resignation  in  favour  of  the  heirs  of  entail, 
for  the  purpose  of  creating  a  freehold  qualification — 
and  disponed  a  part  of  the  estate  to  his  brother,  who 
WBS  the  heiivpresumptive  of  the  entail,  assigning  to 
him  the  open  charter,  but  under  all  the  prohibitions 
and  conditions  of  the  entail  which  were  engrossed 
in  his  brother's  titles, — it  was  held,  that  the  existence 
of  the  trust-deed  was  no  bar  to  the  conveyance.^  In 
both  of  these  cases,  the  truster  did  nothing  incon- 
sistent with  the  previous  trust«conveyance,  as  a 

'  EUbank,  15th  Feb.  1716, 5  B.  Sup.  906  ;  Harrower's  TnuteeB,  16th  Feb. 
1827,  5  S.  374 ;  Btfbour,  7th  July,  1826,  4  S.  806  ;  Pagan,  17th  Jan. 
1828, 2  S.  125. 

'  Macmilbm,  4fth  March,  1831,  9  S.  551,  Aff.  28th  June,  1832.    S.  Sup.  7. 

•  Macleod,  17th  Nov.  1827, 6  S,  77. 
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trust-conveyance  for  behoof  of  creditors  cannot 
prevent  the  truster  from  disposing  of  the  fee,  subject 
to  the  burden  created  by  the  trust.  Thus,  before 
the  3d  and  4th  William  IV.  c.  65,  (reform  act,)  a 
trust^onveyance  for  behoof  of  creditors  did  not  take 
away  the  right  of  voting  for  a  member  of  Parliament.^ 
prindpiM  The  principles  applicable  to  such  questions  as  these, 
are  very  clearly  brought  out  in  the  case  of  M'Millan 
r.  Campbell,^  the  opinion  of  Lord  MoncriefF,  in  which, 
as  contained  in  his  note,  (aflSrmed  by  the  Court,)  was 
founded  chiefly  on  the  case  of  Campbell  of  Edderline,^ 
in  which  the  truster,  who  stood  infeft,  had  conveyed 
his  estate,  heritably  and  irredeemably,  to  trustees, 
expressly  for  payment  of  his  debts,  with  power  to 
sell,  and  under  an  obligation  to  reconvey  any  residue 
under  a  strict  entail.  The  trustees  being  infeft,  and 
the  truster  having  died,  a  competition  arose  between 
adjudgers  from  trustees  and  prior  adjudgers,  who 
had  proceeded  directly  against  the  estate,  as  in 
hcBreditate  jacente  of  him,  by  charging  his  heir  to 
enter.  As  to  which  his  Lordship  goes  on  to  observe, 
that  there  could  not  be  a  more  perfect  state  of  the 
case  for  trjring  the  question,  whether  the  feudal 
title  subsisted  in  the  truster ;  that  the  creditors  who 
adjudged  the  hcereditas  jacensy  did  not  adjudge  any 
raexejus  crediti — they  adjudged  the  estate  itself,  by 
charging  the  heir  to  enter,  which  charge  necessarily 
implied  that  it  was  competent  for  the  heir  to  be 
served  in  special  as  heir  of  the  investiture;  and 
accordingly,  the  interlocutor  of  Lord  Eskgrove^ 
adhered  to  by  the  Court,  expressly  found  that  the 


'  Lockhart,  lOUi  Feb.  1819,  F.  «  Ui  wp. 

>  Uth  Jan.  1801,  M.  App.  Adjudication,  11. 
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truster  was  not  completely  divested  of  the  real  right 
and  property  of  his  estate  by  the  trust-right  and 
infeftment  thereon,  founded  on  by  the  objectors  — 
the  same  being  a  trust  for  the  granter^s  behoof, 
though  it  contained  a  power  of  selling  the  land,  &c; 
That  his  Lordship  was  of  opinion,  that  whenever  an 
estate  can  be  adjudged  as  in  luBreditate  jacentCy  to  the 
effect  of  carrying  a  feudal  title  by  charter  of  adjudi- 
cation, it  must  be  equally  competent  for  the  heir  to 
be  served  and  infeft ;  and  that  he  thinks  it  a  self- 
evident  proposition^  that  whenever  a  man's  title  so 
stands  by  his  investiture^  that  upon  his  death  his 
heir  might  be  served,  and  get  a  feudal  title  directly 
as  heir,  he  himself  must  be  in  titulOy  while  alive,  to 
convey  the  estate,  subject  to  all  existing  burdens ; 
because,  if  his  investiture  subsist  to  the  effect  of  the 
estate  being  carried  by  the  service  of  his  heir,  he 
must  have,  by  his  sasine,  the  powers  of  an  undivested 
fiar  to  convey,  hbwever  he  may  be  restrained  by 
conditions,  or  affected  by  burdens.  That  the  same 
question  occurred  much  more  lately,  in  the  case  of 
Bellenden  Ker  v.  the  Trustees  of  Lady  Essex  Ker,^ 
in  which  John,  Duke  of  Roxburgh,  having  conveyed 
his  whole  unentailed  estates  to  trustees  for  payment 
of  his  debts,  and  then  for  purposes  to  be  appointed 
by  him--*and  on  his  death,  the  trustees  having  been 
infeft  on  his  estate,  the  heirs^t-law.  Lady  Essex  and 
Lady  Mary  Kers,  challenged  the  deed  by  which  the 
residue  was  settled,  and  having  succeeded,  obtained 
a  conveyance  from  the  trustees,  and  completed  their 
title — but  thereafter,  a  defect  having  occurred  in 
regard  to  the  transmission  of  a  part  of  the  estate 

'  7  S.  454,  8  S.  694,  9  S.  15, 1  W.  S.  381. 
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from  Lady  Mary  to  Lady  Essex,  in  consequence  of 
which  Bellenden  Ker  and  others,  as  heirs-at-law, 
claimed  those  lands,  as  not  haying  been  so  vested  in 
Lady  Essex  as  to  warrant  her  conveyance  of  them — 
and  in  order  to  obviate  this  plea,  it  was  maintained, 
that  Lady  Essex  and  Lady  Mary  Kers,  before 
getting  the  title  from  the  trustees,  had  made  up  a 
title  by  adjudication  upon  a  trust-bond  directed 
against  the  estate,  as  in  Jusrediiate  jacente  of  Duke 
John ;  and  that,  as  Lady  Essex  had  a  general  service 
to  Lady  Mary,  this  title  by  adjudication,  which 
remained  personal,  was  sufficient  to  vest  a  personal 
right  in  her,  which  she  could  convey.  The  Court 
there  had  no  doubt  that  the  adjudication  by  trust- 
bond  was  a  valid  title,  clearly  assuming  that  a  feudal 
title  remained  in  the  Duke,  and  in  his  hareditas, 
notwithstanding  the  trust-deed,  and  the  infeftment 
on  it.  It  was  found,  indeed,  to  have  been  super- 
seded by  the  complete  feudal  title  established  under 
^  w^  the  conveyance  of  the  trustee.  This  view  of  the 
L^^'  Lord  Ordinary  was  entirely  concurred  in  on  appeal,^ 
and  the  case  was  affirmed,  on  the  ground  that  it  was 
a  pure  question  of  Scotch  conveyancing ;  that  if  the 
truster  had  been  living  in  England,  a  Court  of 
Equity — ^though  he  had  made  such  a  conveyance — 
would  have  compelled  the  person  in  whom  the  legal 
estate  was,  to  complete  his  conveyance;  that  it 
would  have  been  imperfect  at  common  law,  but  that 
this  difference  may  be  accounted  for  by  the  circum- 
stance €i  the  Courts  in  Scotland  exercising  a  juris- 
diction of  law  and  equity  combined ;  that  a  trustee 
holding  under  such  a  deed  in  England  would  have 
been  compelled  to  reconvey. 

*  Ut  tup. 


IN  THE  TRUSTER.  89 

A  debtor,  by  granting  a  trust-deed  acceded  toT™****" 
by  his  creditors,  is  not  absolutely  precluded  fromcrediton 
applying  for  sequestration,  which  may  be  necessary  nuuappiy' 
to  prevent  preferences.^  toiT'"*'*" 

Where  an  apparent  heir  conveys  his  ancestor's  ^pp««»* 
estate  to  trustees,  for  the  purpose  of  paying  the 
ancestor's  debts,  and  without  the  view  of  appro- 
priating the  property  to  his  own  use,  no  representa- 
tion on  passive  title  is  thereby  incurred.' 

It  is  not  unusual,  in  trusts  for  creditors,  for  the  S^IS^!IlU!Si 
truster  to  reserve  a  claim  for  an  alimentary  allow- JJ^^jl^'" 
ance  out  of  the  trust-funds.*  creditors. 

A  party,  who  has  conveyed  his  estate  to  trustees 
for  payment  of  debts,  reserving  to  himself  only  an 
alimentary  allowance,  and  has  gone  abroad,  must^fb*)^ 
sist  a  mandatory  in  actions  to  which  he  is  a  party.^ ' 
And  a  trust-deed  for  creditors,  as  to  heritage  alone, 
is  not  a  sufficient  mandate  to  carry  on  an  action  for 
payment  of  an  ordinary  personal  debt,  raised  by  the 
truster,  who  has  gone  abroad.^ 


>  Earl  of  Kelfie^  28tli  Feb.  1821 ;  Thomflon,  24tfa  Feb.  1827,  5  S.  468. 

•  Crediton  of  Bryce,  13th  Bfay,  1791,  M.  9734  ;  Blount,  26th  Feb.  1783, 
M.  9731.    See  also  Kirkpatriek,  17th  Feb.  1838, 16  S.  608. 

'  See  Brown,  3l8t  May,  1836,  14  S.  856  ;  Earl  of  Bncban,  Uth  July, 
1835, 13  S.  1112 ;  HamUton,  8th  March,  1839, 1  D.  668. 
«  Fairly,  19th  Jan.  1839, 1  D.  399. 

•  McNeill,  10th  Joly,  1832, 10  S.  806. 
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CHAPTER  L 

WHO  MAY  HOLD  THE   OFFICE  OF  TRUSTEE,  AND  OF  THE 
RESTTRICnONS  APPLICABLE  TO  IT. 

With  the  exception  of  an  unrecalled  sentence,  ^^ 
convicting  a  party  of  high  treason^ — and  that,  by  the  Son; 
law  both  of  England  and  Scotland,  an  alien  enemy  *°*°'* 
cannot  be  a  trustee,  as  he  can  have  no  persona 
standi  in  judicio  in  any  court  in  this  country;  and 
that  although  an  alien  may  discharge  the  office  of 
trustee,  in  so  fer  as  regards  moYeable  property,  still 
he  cannot  hold  heritage,  nor  sue  with  regard  to  it' — 
the  law  of  Scotland,  otherwise,  makes  no  positive 
limitation  as  to  who  shall  be  competent  to  hold  the 
office  of  trustee,  that  being  an  office  created  at  the 
discretion  of  a  party  or  parties,  with  a  view  to  the 
administration  of  his  or  their  estates ;  it  may,  there- 
fore, be  held  as  a  general  rule,  that  any  one  may  be  ^iS^JSniu- 
appointed  a  trustee,  who  is  capable  of  conducting****- 
his  own  affisiirs.     Thus,  a  married  woman  may  be  a  ^'^"^ 
trustee,  and  sine  qua  non ;  and  where  a  husband  ^'^'^  ""^ 

tnateCi  and 

and  wife  are  named  trustees,  the  wife  is  entitled  to  mdminbtm- 
act  and  vote  separately  from  her  husband;  but  if*"* 
her  husband  shall  interfere  in  limine^  he  may  pre- 
vent her  from  assuming  the  trust;  if  he  do  not 

'  Mackenzie,  EIcli.  Trust,  No.  4.  '  GUb.  on  Uses,  43. 
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interfere  in  limine^  he  will  be  held  as  authorizing 
the  acceptance  of  the  trust.  It  appears  to  have 
been  assumed,  in  the  case  of  Stoddart  v.  Ruther- 
ford,^ that  if  a  woman  be  named  a  trustee  before 
marriage,  her  supervening  marriage  will  incapaci- 
tate her  from  continuing  to  hold  the  office ;  but  this 
last  appears  to  be  as  yet  an  open  question.  It, 
however,  appears,  that  notwithstanding  the  power 
which  a  married  woman  has  of  acting  as  a  trustee, 
independently  of  her  husband,  still  she  cannot  sue 
in  that  capacity  without  the  concurrence  of  her 
husband,'  in  consequence  of  the  liability  incurred  by 
trustees  in  litigating  with  third  parties.' 

Although  there  be  no  legal  restrictions  as  to 

SiS^Si  P^^'^®®  who  may  be  appointed  trustees,  still  there 
are  circumstances,  which  in  the  case  of  their  super- 
vening after  the  trust  shall  have  been  vested,  are 
sufficient  to  constitute  an  objection  to  the  continu- 
ance of  the  trustee,  on  the  ground  of  his  having 
come  to  be  in  a  position,  which  by  iiiference  is  to  be 
held  as  not  having  been  anticipated  by  the  truster, 
and  which,  had  he  anticipated,  he  would  probably 
have  provided  for,  or  not  have  appointed  such  party 

inaoiTeoey.  to  that  officc.  Thus  insolvcucy,  although  not  an 
absolute  and  invariable  ground  of  removal,  is  in 
many  cases  sufficient  to  disqualify  a  trustee.     The 

dr^l^oM  tendency  of  the  most  recent  cases,  clearly  is  to  hold 

m  dbqoiuflca-  tiiig  as  a  disqualification,  but  under  certain  distinc- 
tions. It  may  perhaps  be  a  question,  whether, 
when  there  are  other  trustees,  the  bankruptcy  of  one 

1  Stoddart,  80th  June,  1812,  F. ;  Darling,  14th  Jan.  182S,  2  S.  607, 
Air.  llth  May,  1826, 1  W.  S,  188.  This  has  been  held  a  ground  of  removal 
ui  Engknd.    Lake  9.  De  Lambert,  4  Ves.  592. 

'  Uird,  16Ui  Nov.  1833, 12  S.  54. 

»  See  inf.  part  2,  c.  8,  s.  1. 


OF  THE  RESTRICTIONS  APPLICABLE  TO  IT.  95 

will  prevent  him  from  continuing  to  act  along  with 
the  others^  but  the  case  of  difficulty,  is  where  there 
is  only  one,  either  actually  or  virtually,  and  it  thus 
becomes  necessary  to  provide  for  the  administra- 
tion of  the  funds.  In  such  cases,  the  Court  has^|^' 
usually  appointed  a  judicial  factor  to  supersede  *^**"' **^ 
the  trustee  ;^  or  where  the  continuance  of  the 
trust  was  unnecessary,  it  has  ordained  the  trustee 
to  denude  in  favour  of  the  beneficiary.'  These  JJ^^jJ"^^ 
were  ex  parte  cases,  however,  and  from  the  recent 
case  of  M acpherson,^  it  does  not  appear  that  this 
can  be  held  as  an  invariable  rule.  In  that  case  the 
trustee  was  not  a  party  appointed  by  the  testator, 
but  substituted  in  virtue  of  a  power  in  the  deed  to 
that  effect,  so  that  there  was  no  proper  dekctus 
persoruB,  which  was  held  to  be  an  important  circum- 
stance in  appointing  a  judicial  factor  in  his  stead.  J^JJJJ;^  ' 
It  is  also  an  important  circumstance,  at  whose  ftppo<"t>"««« 
instance  the  petition  for  the  appointment  of  a  factor 
is  presented.  Thus  the  Court  declined  to  appoint  a 
factor  to  execute  the  purposes  of  the  trust,  in  room 
of  a  trustee  who  had  become  insolvent,  on  the  appli- 
cation of  the  truster  alone,  but  did  so  on  the  con- 
currence of  a  party,  beneficially  interested  under  the 
trust,  being  obtained.*  Where  an  only  surviving 
trustee  for  behoof  of  a  lunatic,  had  recently  been 
bankrupt,  and  had  got  a  discharge  on  a  composition, 
the  Court  appointed  a  curator  bonis^  with  power  to 
call  the  trustee  to  account,^  notwithstanding  that 
the  deed  contained  a  power  of  substituting  new 

'  Towart,  14th  May,  1823,  2  S.  305 ;  GhriBtie,  Sd  Feb.  1827, 5  S.  293 ; 
Smith,  15th  May,  1832,  10  S.  531 ;  see  alflo  opinion  of  Lord  Ordinary  in 
Cowan,  20th  Jan.  1837, 15  S.  398. 

'  Macdowatl,  20th  Nov.  1789,  M.  7453.        '  19th  Dee.  1840,  3  D.  315. 

*  Christie,  til  tvp,  •  Robertaon,  11th  March,  1829,  7  S.  573. 
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trustees.  In  this  ease,  the  trust  had  been  confided 
to  several  trustees,  and  when  there  came  to  be  but 
one  suryiving  of  those  appomted,  the  substitution  of 
new  trustees  might  very  properly  be  considered  as  | 

the  exercise  of  a  discretion,  of  too  great  importance  ( 

to  be  confided  to  a  party  in  bankrupt  circumstances.  | 

It  may  be  necessary,  in  many  cases,  thus  to  pro- 
if ^iLtaient  ^^^®  ^^^  *^®  present  security  of  trust-property,  but 
of  Judicial     the  question  then  comes  to  be  as  to  the  effect  of 

factor,  wliMi  •"■  

™te.  the  appointment  when  made.  The  appointment  of 
a  judicial  factor,  or  curator  banisy  does  not  necessarily 
divest  the  trustee ;  it  may,  or  may  not,  do  so,  accord- 
ing to  circumstances/  It  will  apparently,  from  the 
cases  above  referred  to,  do  so  where  there  is  only 
one  existing  trustee,  and  the  duties  of  his  office  may 
be  done  by  a  mere  factor  or  manager,  as  in  managing  ' 
the  estate,  or  investing  the  funds,  or  even  dividing  ! 

the  residuary  estate  among  those  having  the  bene- 
ficiary or  residuary  interest,  where  directions  are 
specially  given  in  such  a  manner  as  that  they  can  be 
executed  by  a  factor ;  for  these  two  offices,  so  far  as 
regards  management  of  funds,  at  least,  seem  incom- 
patible with  each  other.  Where,  however,  powers 
are  specially  intrusted  to  a  particular  party,  and  are 
of  so  special  a  kind  as  to  be  evidently  the  result  of 
exuberent  confidence  placed  by  the  truster  in  the 
party  appointed,  or  are  of  a  purely  discretionary 
nature,  the  case  is  different.  Thus,  for  instance, 
in  the  case  of  bankruptcy,  a  trustee  in  such  a  situa- 
tion is  tanquam  suspecttis,  he  has  lost  that  confidence 
which  renders  him  a  fit  and  proper  person  to  admi- 
nister the  residuary  interests  of  the  beneficiaries. 

»  Wotherspoon,  ISth  Dec.  1775,  M.  7450. 
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Yet  the  difficulty  lies  in  this,  —  that  where  the 
powers  are  of  a  purely  discretionary  nature,  it  has 
been  held,  and  undoubtedly  correctly,  that  such 
powers  do  not  devolve  upon  the  court,^  and,  there- 
fore, cannot  be  delegated  by  it  to  a  trustee,  who  is 
the  only  proper  party  to  be  invested  with  extensive 
proprietory  powers;'  and  the  question  then  is, 
whether  the  truster's  intentions  are  to  remain  un- 
executed, and  probably  the  main  object  of  the  trust 
defeated,  by  the  circumstance  of  the  trustees  becom- 
ing bankrupt.^  Any  act  affecting  the  trust-worthi-  ^.^^j^hi- 
ness  of  a  trustee,  which  is  cognizable  by  a  court  of  °^ 
law,  will  necessarily  incapacitate  him  from  holding 
so  onerous  an  office/  Thus,  for  instance,  it  is  very 
common  to  appoint  trustees,  likewise  tutors  and 
curators  for  minors,  beneficiaries  under  trusts. 
Accordingly,  where  a  party  disponed  his  estate  to 


>  See  part  2,  e.  4,  a.  2. 

'  See  Remedy  where  the  office  of  tmstee  has  lapsed,  &c^  part  2,  cap.  4, 

8.8. 

*  By  the  law  of  England,  a  bankrupt  may  be  remoTed  from  the  office  of 
tniBtee  at  the  instance  of  the  cestuique  trust  Bainbrigge  «.  Blair,  1  Bear. 
495  ;  In  re  Roche,  1  Conn,  and  Laws.  306. 

^  It  has  also  been  held  as  a  ground  of  remoTal,  if  a  trustee  refuse  to  act ; 
Aiaggeridge  v.  Grey,  Nels.  42 ;  TraYell  «.  Danrers,  Finch.  380 ;  <v  if  the 
trustees  of  a  chapd  entertain  opinions  contrary  to  the  founder's  intention  ; 
Attomey-Greneral  v.  Pearson,  7  Sim.  290,  308  ;  Attorney-General  e.  Shore, 
lb.  309,  317  ;  or  if  a  trustee  misconduct  himself ;  Mayor  of  Corentry  «. 
Attorney-General,  7  B.  P.  C.  235  ;  as  by  dealing  with  the  trust-property  for 
his  own  personal  advancement ;  Ex  parte  Phelps,  9  Mod.  357,  by  suffering 
a  co-trustee  to  commit  a  breach  of  trust ;  Ex  parte  Reynolds,  5  Yes.  707, 
or  by  absconding  on  a  charge  of  forgery  ;  Millard  v.  Eyre,  2  Yes.  jun.  94. 
But  some  specific  charge  must  be  made,  and  not  a  mere  arerment  of  general 
malice  or  personal  hostility ;  Earl  of  Portsmouth  e.  Fellows,  5  Mad.  450 ; 
and  a  trustee  will  not  be  dismissed  from  caprice  on  the  part  of  the  cestuique 
trust,  O'Keefe  e.  Calthorpe,  1  Atk.  18,  nor  on  account  of  a  mere  error  of 
judgment.  See  Attorney-General  «.  Cooper's  Company,  19  Yes.  192  ;  Attor. 
ney-General  t.  Caius  College,  2  Keen,  150.  As  to  this,  see  also,  Lewin  on 
Trusts,  594,  595,  &c 

G 
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trustees,  for  behoof  of  two  sisters  and  their  minor 
children,  with  legacies  to  several  other  persons,  the 
trustees  being  also  named  tutors  and  curators  to  the 
children,  and  declared  not  to  be  liable  for  omissions, 
or  in  solidumy  —  and  upon  a  complaint  against  them, 
on  the  statute  1696,  c.  8,  as  having  failed  to  find 
caution  when  called  upon,  were  removed  as  suspected 
tutors,  and  discharged  from  farther  administration 
of  the  minors'  effects,  all  interested  having  again 
petitioned  the  court  to  appoint,  ex  nobili  officio^ 
another  trustee,  to  denude  the  former  and  bring 
them  to  account,  —  the  court  declined  to  do  this,  but 
nominated  a  fiu5tor  loco  tutoris  on  the  subjects 
mentioned,  with  the  usual  powers,  and  specially  with 
power  to  bring  a  proper  process  for  denuding  the 
trustees,  if  he  should  be  so  advised.^ 
wbwe  there  Where  the  truster  has  not  placed  implicit  con- 
beaqnomm.  fideuco  iu  oue  trustce,  but  has  appointed  several, 
and,  by  some  cause,  there  has  ultimately  come  to  be 
one  trustee  only,  or  only  one  acting,  or  capable  of 
acting,  the  court  will  interfere  where  necessary,  and 
JJ^IJ^^"**^  will  order  him  to  find  caution,  appoint  a  judicial 
factor,  or  otherwise,  as  it  shall  think  fit.  Thus, 
where  a  trustHsettlement  was  conceived  in  favour  of 
the  trustees,  and  the  survivor  of  them,  and  one  of 
the  two  surviving  trustees  became  insane,  the  court 
granted  authority  to  the  other  trustee  to  wind  up 
the  trust,  with  the  fiill  powers  conferred  on  the 
trustees,  or  survivor,  by  the  deed,  but  only  on  con- 
dition of  his  finding  caution.*  Where  there  was 
only  one  accepting  and  acting  trustee,  and  an  action 
of   multiplepoinding   was   raised,   at   his    instance, 

'  Wothenpoon,  15di  Dec.  1775,  M.  7450,  and  16372. 
'  Fruer,  Ist  March,  1837, 15  S.  692. 


G«neraIrDle 
inter- 
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against  the  creditors,  heirs,  and  legatees  of  the 
truster,  he  was,  on  the  motion  of  several  legatees, 
ordained  to  find  caution  in  respect  of  fiinds  realized 
and  not  distributed.*  Personal  objection,  or  want^To 
of  power,  is  therefore  very  strictly  interpreted  ^J^"' 
and  enforced  against  trustees  ;^  but  still  the  court 
will  not  interfere  unless  there  decidedly  be  such 
objection  or  want  of  power.  Thus,  although  there 
perhaps  may  not  be  the  plea  of  delectus  personce  so 
strong  in  the  case  of  substituted  trustees,  as  in  those 
actually  named  by  the  truster,'  —  where  the  survivor 
of  three  trustees,  within  a  few  days  of  his  death, 
and  in  reference  to  a  power  conferred  by  thfe  trust- 
deed,  assumed  a  new  trustee  —  and  a  reduction  of  the 
deed  of  assumption  was  raised,  and  a  bill  of  suspen- 
sion against  the  new  trustee's  interference  with  the 
trust-estate  was  passed,  but  interdict  was  reftised, — 
a  petition  for  the  appointment  of  a  judicial  factor 
on  the  trust-estate,  on  the  ground,  that  as  the 
trustee's  right  was  under  challenge,  he  should  not 
be  allowed  to  intromit  with  the  funds,  as  he  was  not 
bound  to  find  caution,  was  refused,  with  expenses.^ 

Non-residence,  whether  the  party  or  parties  ap-^^n^""*"' 
pointed  shall  be  resident  in  England  or  in  a  foreign 
coiintry,  is  not  such  a  ground  of  objection  to  the  ap- 
pointment of  a  trustee  as  to  render  it  invalid ;  but  such 
appointments  ought  to  be  avoided  where  it  is  possible 
to  do  so,  as  non-residence  is  a  circumstance  totally 
at  variance  with  the  character  and  object  of  that 
office,  and  unless  sufficient  provision  be  made  for 
conducting  the  business  of  the  trust,  and  carrying  it 

*  Ryrie,  7th  March,  1839,  1  D.  647.  '  See  case  of  Niabet,  inf. 

*  See  case  of  Macphenon,  19th  Dee.  1840,  3  D.  315. 
«  Roughhead,  5th  March,  1833,  11  S.  516. 
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into  effect,  in  this  country,  in  the  event  of  any 
question  arising  regarding  the  trust-estate,  or  manner 
of.  conducting  it,  or  matter  requiring,  in  any  way, 
greater  authority  than  is  possessed  by  a  trust-factor, 

—  the  court  will,  on  the  application  of  any  party 
interested,  appoint  a  judicial  factor.^  Though  a 
trustee  be  resident  abroad,  or  shall  have  gone  abroad 
subsequent  to  his  appointment,  the  character  of 
trustee  still  adheres  to  him.  He  is  not  thereby 
disqualified  from  exercising  any  power,  as  trustee, 
consistent  with  the  objects  of  the  truster,  and  for 
the  benefit  of  parties  interested  in  the  trust.  And 
if  he  snould  return  to  this  country,  he  might  resume 
the  management  of  the  estate,  and  call  on  the  court 
to  supersede  the  appointment  of  a  factor  or  curator 
bonisj  should  such  have  been  appointed  in  the  in- 
terim."  Thus,  where  a  testatrix  recommended  to 
her  trustees  never  to  allow  their  number  to  be 
reduced  below  two,  without  supplying  the  deficiency 
-—and  prcfvided  that  a  single  trustee  should  have  power 
to  act  in  case  there  should  at  any  time  happen  to  be 
no  more  than  one  trustee  in  the  existing  nomination 

—  and  one  of  two  accepting  trustees  went  abroad,  — 
it  was  held,  that  a  judicial  factor  should  be  appointed 
on  the  trust-estate,  in  respect  that  the  trustee  re- 
maining in  this  coimtry  had  not  power  to  act  alone, 
or,  at  least,  that  his  power  was  extremely  doubtfiil.^ 
So  where  two  out  of  a  certain  number  of  trustees 
were  declared  a  quorum,  whilst  two  remained  alive, 

^  The  ezistenoe  of  ft  tra8t-&ctor,  it  will  be  obflenredi  would  not  affect  the 
matter,  as  that  is  merely  an  oflSce  of  a  subsidiary  nature,  and  not  acknow- 
ledged in  a  court  of  law  otherwise  than  as  a  competent  manager  under 
trustees. 

'  Cowan,  20th  January,  1837, 15  S.  398. 

>  Niabet,  Slst  Jan.  1835, 13  S.  884. 
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and  their  number  was  reduced  to  two,  it  was  found 
incompetent  for  one  of  them  to  act  as  sole  trustee, 
although  the  others  resided  permanently  in  England ; 
and  therefore,  that  the  trustee  in  Scotland  could  not 
affect  the  trust-estate,  though,  in  so  Ceut  as  advances 
were  made  to  the  extent  of  the  annual  proceeds, 
and  applied  according  to  the  directions  of  the  trust, 
or  for  the  purposes  of  making  up  titles,  and  in  the 
necessary  management  of  the  trust,  such  advances 
were  just  debts  against  the  trustees  and  the  trust- 
estate.^ 

>  Herriot'8  TmsteeB,  8th  Mareh,  1836, 14  S.  670. 
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CHAPTER    11. 

IDENTIFICATION  OF    TRUSTEES  APPOINTED  BY  TRUST- 
DEEDS. 

d!!!^*uoD        Trustees  may  be  appointed,  not  only  by  name, 
but  by  any  such  descriptive  reference  as  shall  be 
sufficient  to  point   out   the  person  or  persons  in- 
tended, whether  by  official  situation,  or  as  the  legal 
successors  of  a  person  nominated,  or  as  a  party  to  be 
l^^       nominated,  by  a  particular  person,  public  body,  or 
private  society ;  thus,  it  is  only  necessary  that  there 
shall  be  a  proper  reference  to  a  particular  individual, 
by  name  or  otherwise,  or  to  a  party  that  is,  or  is  to 
Property,      be,  iu  a  certain  office,  or  as  proprietor  of  certain  lands, 
or  that  power  shall  be  granted  to  an  individual  or 
individuals,  corporate  or  sole,  to  appoint  trustees, 
either  by  reference  to  certain  persons,  or  their  suc- 
cessors in  office,  or  otherwise. 
2;j^'ognt.       But  where  trustees  are  appointed,  or  authorized 
^<to^  to  be  so,  otherwise  than  by  name  or  distinct  explana- 
**«»•  tion  of  the  party  or  parties  intended,  and  provision 

made  for  the  event  of  decease  or  incapacity,  there  are 
necessarily  circumstances  which  must  give  rise  to 
considerable  difficulty   as   to   the   identification   of 
chMgwin    the  party  intended.     Thus,  in  a  question  as   to  a 
fcrredto.      right  of  patrouagc,  where  the  founder  of  an  hospital 
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gave  the  patronage  to  the  magistlracy,  town-council, 
and  the  four  ministers,  commonly  called  the  town's 
four  ministers  of  the  old  and  new  churches,  and  to 
their  successors  in  their  respective  offices,  and  there 
were  only  two  collegiate  churches,  and  four  ministers 
at  the  time  —  a  difficulty  arose  fix)m  the  burgh  being 
afterwards  divided  into  six  parishes,  having  each  a 
single  clergyman,  —  it  was  there  held,  that  only  four 
of  these  ministers  could  be  patrons,  two   of  them 
being  always  the  ministers  of  the  churches  referred 
to  in  the  deed  of  foundation,  and  the  other  two 
being  chosen   according   to   the  seniority  of  their 
appointment  as  town  ministers,  or  if  coeval  in  that 
respect,  then  by  their  seniority  as  licensed  clergy- 
men.^     And   where   a  party   who   was  bom,  and 
resided,  and  died  in  a  particular  town,  executed  a 
deed  of  settlement  dated  there,  in  fiivour  of  trustees 
resident  there,  and  by  codicil,  likewise  dated  there, 
bequeathed  a  sum  of  money  to  be  laid  out  in  lands, 
for  the  maintenance  of  a  school,  to  be  under  the 
management  of  the  magistrates  and  ministers  of  the 
established  church,  —  it  was  held,  that  the  bequest 
was  not  void  from  uncertainty,  and  that  the  magis- 
trates and  ministers  of  the  town  in  question  were 
those  referred  to.* 

Where  an  hospital  was  founded  for  educating  the 
orphan  and  destitute  sons  of  freeman  of  a  burgh, 
and  by  the  will  of  the  founder,  and  the  statutes  of 
the  foundation,  the  government  of  the  hospital  waa 
intrusted  to  the  provost,  magistrates,  and  ordinary 
council  of  the  burgh,  and  to  the  ministers  of  the 
burgh,  for  the  time  being,  and  at  the  date  of  the 

*  Governors  of  Gordon's  Hoepital,  8th  July,  1831,  9  S.  909. 
>  Murdoch,  30th  Nov.  1827«  6  S.  186. 
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foundation,  certain  representatives  of  the  trades 
were  necessarily  constituent  members  of  the  council, 
and  one  of  these  members  was  specially  nominated 
by  the  statutes,  to  convene  with  certain  other 
governors,  in  discharging  some  important  trusts, 
such  as  auditing  the  accounts,  and  keeping  the 
common  seal  of  the  hospital, — it  was  held,  that  a 
share  in  the  governorship  was  not  bestowed  upon 
the  representatives  of  the  trades,  except  in  their 
character  of  members  of  the  town-council  for  the 
time  being,  and  that  as  they  were  deprived  of  that 
character,  by  the  burgh  reform  act  of  1833,^  they 
had  no  longer  a  right  to  be  governors.^ 
menoustom  Whcrc  tho  torms  of  an  ancient  foundation  or 
mortification  are  unknown,  the  practice  in  voting  on 
former  occasions  is  of  course  the  only  rule.^ 

'  8  and  4  W.  4  e.  76.  '  Trades  of  Edin.  3d  Juoe,  1836, 14  S.  873. 

•  Halden,  22d  July,  1707,  M.  2387  ;  Ledie,  9th  June,  1814,  F. 
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CHAPTER  HI. 

NATURE  OF  THE  OFFICE  OF  TRUSTEE,  AND  POSITION  OF 
THE  PARTY  APPOINTED. 


As  the  duties  of  a  trustee,  and  liabilities  attending  JJttoJJj?^ 
that  oflSce,  may  be  incurred  although  the  party  be  Jj^^j^** 
not  invested  in  the  estate,  before  formally  accepting 
of  the  office  of  trustee,  or  doing  any  act  from  which 
acceptance  may  be  inferred,  the  party  requested  to 
accept  of  the  office,  or  appointed  by  deed  of  settle- 
ment, ought  carefully  to  inquire  into,  and  maturely  ^^**^ 
consider,  the  nature  and  amoimt,  first,  of  the  debts ; 
secondly,  of  the  estate  to  meet  these  debts ;  third, 
of  the  duties  to  be  performed;    and  lastly,  the 
powers  or  authorities  given, — all  of  which  separately, 
are  matters  of  serious  importance,  either  as  duties  to 
be  fulfilled,  or  as  liabilities  to  be  incurred,  and  the 
means  and  sufficiency  of  relief.     These  duties  vary  g'g^ggg^ 
in  nature  and  extent,  in  each  individual  case ;  and  •ppoint^ 
what  to  one  individual  may,  from  habits  of  business 
or  local  opportunity,  be  matter  of  slight  moment  or 
consideration,  to  another  may  be  the  source  of  diffi- 
culty and  anxiety ;  and  this  of  course  applies  equally 
to  liability,  which,  moreover,  may  arise  from  causes 
wholly  unforeseen,   and  therefore  unprovided  for. 
But  much,  and  indeed  it  may  be  said  all,  of  these 
difficulties   may  be  provided   for,   or   avoided,   by 
proper  steps  and  precautions  being  taken  at  the 
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period  of  acceptance ;  strict  attention  to  instructions 
during  the  course  of  administration  will  attain  the 
rest. 

Agmtuitous  The  office  of  trustee  is  purely  a  gratuitous  one; 
so  much  so,  that  a  trustee  in  an  extrajudicial  settle- 
ment of  a  bankrupt  estate,  though  a  law  agent,  or 
otherwise,  is  not  entitled  to  demand  any  fee  or 
reward.^ 

Tnutoei  Parties    who    are    appointed    trustees    are   also 

appointed ;       ,  *  * 

executor.,     luvariably  appointed  executors,  and  very  frequently 

andcunuon.  tutors  and  curators  for  beneficiaries  who  are  minors. 
Their  holding  the  office  of  trustee  does  not  in  any 
way  relieve  them  from  their  duties  in  such  other 
capacities.  Thus,  they  must  be  confirmed  executors, 
and  make  up  inventories  as  guardians,  in  terms  of 
the  statute  1672,  c.  2.  Practically,  the  offices  of 
•  trustee  and  tutor  and  curator  are  in  these  circum- 

felSTtS'*'  stances  combined.^  If  a  testator  dispone  his  whole 
of  kin  M  property,  heritable  and  moveable,  to  a  trustee  for 
specified  purposes,  but  without  expressly  appointing 
the  trustee  to  be  executor,  it  would  seem  that  such 
trustee  is  entitled  to  be  preferred  to  the  office  of 
executor,  in  competition  with  the  next  of  kin  of  the 

Appointment  trustor.'      Whoro    a   father  deceased   had    named 

oftrtuteesas 

curatoTM      trustees  to  administer  an  annuity  for  behoof  of  a 

bonis,  '' 

inianity  of  fatuous  SOU,  the  Court,  on  their  application,  appointed 
them,  and  the  survivors  or  survivor  of  them,  curators 
bonis  to  the  fatuous  son,  although  it  is  unusual  to 

1  Johnston's  Trustees,  4tb  Jan.  1738,  M.  13407  ;  see  also  inf,  part  5.  A 
party  who  is  employed  to  wind  up  the  afiairs  of  a  banking  company,  but  on 
whom  such  authority  is  not  conferred  as  to  entitle  him  to  be  invested  with 
the  property,  is  a  manager,  an(l  not  a  trustee.  See  Paul,  &e.  13th  May, 
1828,  4  S.  572. 

'  See  Thomson,  16th  June,  1812,  F. ;  Mollison,  19th  December,  1833,  12 
S.  237. 

^  See  Kiuniamond,  27th  July,  1737,  M.  3816. 
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appoint  more  than  one  to  the  office  of  curator  bonis} 
Where  a  Scottish  peer  resident  abroad  became 
insane,  the  Court  appointed  a  curator  bonis^  with  the 
usual  powers,  notwithstanding  the  subsistence  of  a 
trust-deed  for  behoof  of  his  creditors,  it  being 
observed,  that  such  appointment  did  not  prejudge 
any  question  either  as  to  the  validity  of  the  trust- 
deed,  or  the  rights  created.*  Although  trustees 
have  no  power  over  the  person  of  any  beneficiary, 
they  may  apply  to  have  illegitimate  children  removed  ^ISdilT*** 
from  the  custody  of  the  mother,  and  their  main- 
tenance and  education  provided  for  by  order  of  the 
Court ;  but  only  in  the  case  of  personal  objection  to 
the  mother,  apart  from  the  fact  of  maternity.' 

The  effect  of  a  trust,  when  properly  constituted, 
is  to  create  a  positive  vested  right  of  property  in  ^S^oi 
the  trustee,*  for  the  purposes  of  the  trust  alone,  2;j^*° 
the  trust-estate  being  wholly  free  from  liability  for 
the  personal  debts  of  the  trustee.*  Where  special 
powers  are  given  to  a  trustee  of  doing  certain  acts, 
as  he  holds  the  proprietary  right,  securities  granted, 
or  sales  made,  are  as  effectual  as  those  of  an  actual 
proprietor  possessing  the  beneficial  right ;  so  that,  in 
such  circumstances,  a  purchaser  from  the  trustee 
would  not  be  bound  to  see  to  the  application  of  the 
price ;  and  though  a  sum  of  money  borrowed  should 
be  misapplied,  such  would  not  affect  the  security 
given.® 

As  rerards  their  character  in  law,  trustees  arei'**^^!!*- 


>  Kirk,  2l8t  May,  1836, 14  S.  814.  **** 

«  Dalrymple,  25Ui  Jane,  1836,  145,  1011. 

'  See  Trustees  of  Dr  Hunter,  2d  Dec.  1820,  F. ;  Speid,  &e.  18th  Dec.  1821, 
1  S.  221  ;  Trustees  of  Dr  Hunter,  28th  May,  1825,  F.  and  4  S.  42  ;  Baxter, 
5th  July,  1825,  4  S.  189. 

«  Dalrymple*B  Trustees,  18th  May,  1825,  4  S.  16. 

»  See  Mackenzie,  5th  Feb.  1678,  M.  10188. 

•  Dewar,  4th  Dec.  1 792 ;  BelPs  Cases,  54 1 .    See,  however,  t «/.  part  2,  c.  7. 
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singular  successors,  coming  in  place  of  their  author, 
according  to  the  nature  and  amount  of  the  property 
conveyed.  Thus,  the  trustMlisponees  of  a  deceased 
tol^^^  vassal,  to  whom  an  estate  has  been  disponed  in  trust 
for  the  heir,  whom  foiling,  to  strangers,  are  not  en- 
titled to  demand  an  entry  from  the  superior,  without 
paying  the  casualties  of  superiority  as  singular  suc- 
cessors.^ But  where  an  incorporation  was  appointed 
trustees,  the  superior  was  held  ndt  bound  to  enter  it 
as  his  vassal.^  So  again,  where,  during  the  dependence 
of  an  action  of  declarator  of  right  to  an  estate  which 
was  ready  for  judgment,  the  defender  died,  having 
disponed  the  estate  to  trustees— and  the  action 
having  been  transferred  against  the  truster's  son,  who 
refused  to  enter  as  heir,  or  to  defend, — a  judgment, 
which  was  given  for  the  pursuer,  was  held  not  to 
constitute  res  judicata^  as  to  the  trustees.^  As 
indifidna  regards  individual  representation,  however,  there 
SS^^  may  be  a  distinction.  Thus,  where  it  was  pro- 
uodwatoiN.  yi^^^  in  n  contract  of  lease  of  a  mansion-house,  and 
other  subjects  granted  by  a  trustee  for  creditors, 
that  there  should  be,  at  a  certain  term,  a  break, 
optional  to  the  proprietors,  which  option  should  be 
exercised  in  the  event  only  of  his  resolving  to  enter 
himself  into  the  natural  possession, — it  was  held, 
that  this  option  could  not  be  exercised  by  the 
trustee's  determining  to'  enter  personally  to  the 
natural  possession  of  the  premises.^  So  also,  where 
a  father  conveyed  all  his  moveable  funds  and 
unentailed  property  to  trustees,  with  directions  to 
vest  the  money  in  land,  and  entail  the  whole  on  a 
certain  series  of  heirs — and  with  power  to  give  or 

1  GrindUy,  18th  Jan.  1810,  F.  *  mil,  17th  Jan.  1815,  F. 

>  Goldie,28th  Nov.  1752,  M.  14065. 
*  DftTidfloD,  7th  June,  1838, 16  S.  1125. 
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withhold  possession  from  his  only  son,  according  as 
they  were  satisfied  with  his  conduct — and  the  son, 
after  his  father's  death,  raised  an  action  against  the 
trustees  for  a  half  of  his  father's  moyeable  estate  as  wh«th« 

eonjanet  via 

lesitim^  but  afterwards  renounced  this  claim  under  «>»"«»» 
an  arrangement  with  them,  whereby  they  put  him 
in  possession  of  the  trust-estate, — it  was  held,  in  a 
question  with  his  creditors  after  his  death  in  a 
state  of  insolvency,  that  the  trustees  were  not 
conjunct  and  confident  pei*8ons  in  the  meaning  of 
the  act  1621,  so  as  to  warrant  reduction  under  it.^ 

As  regards  the  heir  of  the  truster,  contracts  by  co»»*««*«by 
trustees  with  him  for  behoof  of  the  trust-estate,  are  b«iroftnut«r. 
as  effectual  as  with  other  parties — he  being  presumed 
to  know  the  terms  of  the  trust-deed.  Thus,  where 
an  heir  acknowledged  the  right  of  trustees  to  a  lease, 
as  falling  under  a  general  conveyance  to  them,  by 
possessing  the  farm  for  several  years  on  a  missive 
from  them, — he  was  held  not  entitled  to  claim  the 
lease  in  his  character  of  heir.^ 

Whatever    reservations    or    conditions   may   bePo"OM» 
annexed    to   a  trust,   these  can  never,   unless   sotnutees. 
specially  provided,  be  interpreted  as  giving  a  personal 
interest  to  the  trustee.^     As,  for  instance,  where  a]?^**' 
sum  appointed  to  be  lent  out  on  security,  in  liferent  »>«i«"*- 
to  a  legatee,  was  at  that  party's  death  to  be  payable 
to  the  trustees, — it  was  held,  that  there  was  no 
bequest  to  the  trustees  individually,  but  that  the 
sum  was  to  merge  in  the  general  Amd  of  the  trust- 
estate.^     And   therefore,   in  accounting,  a  trustee  ®**"^'^"*® 


^  Young,  23d  Jan.  1835,  18  S.  305. 

>  Monro,  17tb  Dec.  1825,  4  S.  328. 

>  Sinclair,  6th  Jan.  1708,  M.  16186. 

*  Millar,  14th  July,  1837,  2  S.  M.  866. 
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can  retain  no  fiinds  placed  in  his  bands,  otherwise 
than  for  the  purposes  of  the  trust,  or  his  own  relief;^ 
and  must  account  for  all  ameliorations  and  accumu- 
lated profits.^ 
thfjff^tf  "^^  ^^^®  ^^  Macfarlane  v.  Cranstoun,^  shews  the 
this  rule,  practical  effect  of  this  rule.  In  that  case,  a  party 
having  been  appointed  trustee  to  distribute  the 
funds  of  another  among  his  creditors,  first  one,  and 
then  a  second  process  of  multiplepoinding  was  raised 
to  wind  up  the  business.  Certain  creditors  lodged 
claims  for  dividends  effeiring  to  their  debts,  while 
others  neglecting  to  appear,  there  remained  a  surplus 
of  the  fund  in  medio  not  distributed.  The  Lord 
Ordinary  held,  that  this  fund  must  remain  in 
possession  of  the  trustee,  to  be  paid  to  the  absent 
creditors  when  they  should  come  forward.  But  the 
Court  recalled  that  judgment,  and  directed  (after 
advertisements)  that  the  remainder  of  the  fund  in 
medio  should  be  distributed  among  those  who  had 
claimed  in  the  action,  towards  farther  liquidation  of 
their  claims.  The  result  of  that  arrangement  neces- 
sarily was, — first.  That  the  trustee  was  divested  of 
the  fund,  and  care  taken  that  he  should  not,  by  any 
contingency,  derive  profit  from  the  trust  in  conse- 

'  Maxwell,  15th  Nov.  1667,  M.  16166 ;  Soatiir,  22d  Jan.  1801,  M. 
Implied  Will,  App.  No.  2. 

'  So  in  England,  the  trustee  most  also  account  to  the  oestuique  trust  for  the 
mesne  rents  and  profits  which  he  has  received  from  the  estate.  Giddings  v. 
Giddings,  3  Russ.  241  ;  Keech  v.  Sandford,  Sel.  Ch.  Ca.  61 ;  Mulvany  «. 
Dillon,  1  B.  and  B.  409  ;  Walley  v.  Walley,  1  Vem.  484  ;  Lucken  v.  Rush- 
worth,  Finch.  392  ;  Blewet  «.  Millet,  7  B.  P.  C.  367.  And  the  general  rule 
is,  that  they  shall  not  derive  any  emolument  from  the  administration  of  the 
property  committed  to  their  charge.  Burgess  v.  Wheate,  1  Ed.  226,  per 
Lord  Mansfield  ;  Id.  251,  per  Lord  Henley  ;  O'Herlihy  v.  Hedges,  Sch.  and 
Lcf.  126,  per  Lord  Redesdale ;  ex  parte  Andrews,  2  Rose,  412,  per  Sir  J. 
Plumer  ;  Middleton  v.  Spicer,  1  B.  C.  C.  205,  per  Lord  Thurlow ;  Docker  v. 
Somes,  2  M.  and  K.  664,  per  Lord  Brougham. 

■  12th  Dec.  1323,2  8.578. 
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quence  of  creditors  permanently  neglecting  to  come 
forward — he  merely  became  entitled  to  his  discharge; 
and  secondly,  That  while  those  creditors,  notwith- 
standing regular  citations  and  newspaper  advertise- 
ments, had  neglected  to  appear  and  claim,  would 
thereafter  have  no  other  remedy  than  the  very 
inconvenient  or  imperfect  one  of  proceeding  against 
those  creditors  who  had  appeared,  and  obtained 
more  than  their  due  proportion  of  the  fund.  So 
strictly  is  the  office  a  ministerial  one,  that  the^^nbt^'^ 
trustee  cannot  derive  ultimate  benefit  from  the  **''•• 
estate,  even  although  the  testator  should  have  no 
legal  heirs,  and  the  trustee  be  named  executor,  for 
it  will  go  to  the  Crown  as  ultimus  hceres^  in  prefe- 
rence to  him — he  being  executor  qua  trustee 
only.^ 

>  Finnie,  30th  Not.  1836,  15  S.  165  ;  Tome,  Slst  May,  1832,  10  S.  597. 
This  is  not  the  case  by  the  law  of  England.  By  it,  such  an  interest  may  arise 
to  tmstees  in  the  ease  of  heritage — not  from  any  positive  right  in  the  trustee 
himself,  but  firom  the  want  of  right  in  any  other.  For  as  no  person  remains 
to  sue  a  snb-posna,  the  trustee  must,  as  the  legal  proprietor,  enter  upon  the 
beneficial  enjoyment  himself.  Burgess  f.  Wheate,  1  Ed.  177,  per  Sir  T. 
Clarke ;  Attorney-General  v.  Sands,  Hard.  496,  and  Gary,  14,  per  Lord 
Hale.  The  question  was  raised  in  Burgess  v.  Wheate,  %U  tup.  185,  as  to 
whether  the  right  to  the  estate  might  not,  in  particular  cases,  result  to  the 
creator  of  the  trust ;  but  was  not  decided.  But  this  interest  arises  to  tlie 
trustee  from  the  circumstance  of  the  jurisdiction  being  divided  in  England. 
Thus,  as  the  trustee  in  these  cases  advances  not  a  positive,  but  merely  a 
negative  claim,  he  has  no  ground  for  coming  into  a  Court  of  Equity  for  the 
establishment  of  his  right.  Burgess,  nt  tup,  212  ;  Williams  v.  Lord  Lonsdale, 
3  Yes.  752,  per  Lord  Loughborough.  But  as  courts  of  law  have  no  cognizance 
of  any  but  legal  ri^ts,  a  mandamus  may  apparently  be  issued  from  the 
Queen's  Bench  for  compelling  the  admission  even  of  a  bare  trustee.  See 
King 9.  Coggan,6  East  431,  S.  C.  2,  Smith,  417;  King«.  Wilson,  10  B.  and  C. 
80.  If  the  cestuique  trust  of  chattels,  real  and  personal,  die  without  leaving 
any  next  of  kin,  and  intestate,  Jones  «.  Goodchild,  3  P.  and  W.  33 ;  Rutherford 
9.  Maule,  4  Hagg,  213  —  or  has  appointed  an  executor  who,  by  the  language 
of  the  billy  is  excluded  from  any  beneficial  interest,  Ididdleton  v.  Spicer,  1  B. 
C.  C.  201  ;  and  see  Barclay  v.  Russel,  3  Yes.  424  ;  Henchman  v.  Attorney- 
General,  2  S.  and  S.  498,  S.  C.  8  M.  and  K.  485  ;  Cave  v.  Roberts,  8  Sim.  214, 
— the  beneficial  interest  will  not  remain  with  the  truster,  but  go  to  the  king. 
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2]J^*?^^^       The  trustee  may  competently  have  a  right  or 
pendent  of    interest  in  the  estate,  independently  of  the  trust,  as 
where  an  estate  is  conveyed  to  a  party  in  liferent, 
with  directions  to  convey  the  fee  to  a  certain  indi- 
vidual, or  certain  individuals,  or  for  a  certain  purpose. 
But  the  only  circumstances  in  which  personal  benefit 
can   arise  to   the   trustee,  in  connection  with  the 
2JfIl^nitrust-ofl5ce,  is  where  special  allowances  are  granted 
of  offiee.      ]yj  the  trust-deed,  as  a  compensation,  in  some  degree, 
for  the  duties  and  trouble  incurred  in  the  adminis- 
te^        tration ;  or  unless  a  special  sum,  in  the  nature  of  a 
2j!^ted     ^^S^^J9  ^^^^^  ^  conveyed  under  a  mortis  causa  deed 
tMiduuy      of  appointment;   or  if  a  right  to  the  residue  be 
conveyed  under  the  deed  of  appointment,  in  which 
case  the  trustee  comes  to  be  in  the  position  of  a 
HeiMiMEw.   residuary  legatee,  and  must  act  as  such ;  or  unless  he 
^Zu,j     be  heir-at-law;  or  have  a  claim  previously  consti- 
Goutitated.    tuted  on  the  trust-estate,  as  in  the  case  of  an  eldest 
son  having  a  share  of  an  heritable  debt  burdening 
his  father's  property,  who  accepts  a  conveyance  to 
the  property  as  ea^  facie  absolute,  but  really  as  trustee 
for  all  having   interest,  for  in  that  case  his  own 
share  of  the  property  is  not  thereby  extinguished 
EzMptkm     conftisione}    The  exclusion  of  interest  in  the  estate 

where  tniitce         "^ 

Aiioaetwutor.  ou  the  part  of  the  trustee,  does  not  apply  to  the  case 
of  a  trustee  who  is  also  a  creditor ;  in  which  case  his 
right  as  creditor  is  totally  distinct  from  his  trust 
character — his  right  as  creditor  being  the  same 
as    that    of   any   other   creditor    on    the    estate.' 


See  Lewin  on  TnisiB,  260,  &c.  It  need  flcaroely  be  observed,  that  with  us  the 
beneficial  iutereet,  in  all  gratoitons  trusts  at  least,  would  revert  to  the  truster 
in  preference  to  the  crown,  the  trust-conveyance  being  simply  at  an  end. 

*  Telford,  12th  May,  1835,  13  S.  735. 

'  Se«  Hamilton,  21st  July,  1670,  M.  70  ;  Home,  inf.  page  115. 


NATURE  OP  THE  OFFICE  OF  TRUSTEE.  ng 

The  acceptance  of  a  trust,  and  acting  as  trustee,  may, 
however,   be   an   important    element,   as  inferring 
homologation,  to  the  exclusion  of  a  claim  of  legitim  ^^^ 
by  a  trustee.*  ««aiMt 

Upon  this  principle,  that  as  regards  the  individual 
interests  of  the  party  appointed,  the  trust  is  a  mere  ^~  ^JJ 
obligation  on  the  trustee  to  administer  the  trust- ^ 
estate,  arises  the  rule  of  law,  that  trustees  must 
communicate  eases,  that  is,  make  available  to  the 
trust-estate,  relief,  of  whatever  kind,  arising  during 
the  course  of  administration.^     This  rule  of  law  is  in 
effect  a  restriction  or  disqualification  arising  from  the 
office  of  trustee,  and  affects  the  personal  interests  of 
the  trustee,  in  so  far  as  competing  or  conflicting  with 
the  interest  of  the  trust-estate.     The  law  looks  with 
a  watchful  eye  to  the  interest  of  the  trust-estate ;  and 
where  any  benefit  arises  to  the  trustee  which  ought 
to  have  been  communicated  by  him  to  the  estate,  or 
which  might  have  been  so,  it  is  held,  that  the  act  of 
the  trustee,  in  obtaining  that  benefit,  was  done  in 
contemplation  of  the  trust ;  and  that,  therefore,  the 
trust-estate  is  to  be  preferred.'     The  restrictions  to 
the  trustee's  acting  on  his  own  behalf  are  very  im- 

^  See  Carmiduiel,  8th  Feb.  1823,  2  S.  198. 

'  See  Stewart,  25th  Feb.  1749,  M.  6881 ;  CaixipbeU,  15th  Feb.  1733.  M 
12461.  The  BInglish  law  distinguishes  such  ameliorations  as  constructive 
trusts.  For  a  constructive  trust  is  raised  by  a  court  of  equity  wherever  a 
person,  clothed  with  a  fiduciary  character,  gains  some  personal  advantage, 
by  avuling  himself  of  his  situation  as  trustee ;  for  as  it  is  impossible  a  trustee 
should  be  allowed  to  make  profit  by  his  office,  it  follows,  that  so  soon  as  the 
advantage  in  question  is  shewn  to  have  been  acquired  tiirough  the  medium  of 
the  trust,  the  trustee,  however  good  a  legal  title  he  may  have,  will  be  decreed 
in  equity  to  hold  for  the  benefit  of  his  oestuique  trust.  See  Lewin  on  Trusts, 
170,  &c 

"  Thus,  in  English  law,  if  trust-money  be  laid  out  by  a  trustee,  in  buying 
and  selling  lands,  in  stock  specuUtions,  in  commercial  adventure,  as  in  buying 

H 
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n^TtoThta  port^^^t »  f^r  where  a  trustee  buys  up  a  right  which 
personal  inte-  miffht  compete  with  the  right  in  which  he  is  trustee, 
tition  with     the  right  so  purchased  cannot,  in  his  hands,  prejudice 
tnut^ntate.    tho  trust-cstate,  and  he  is  bound  to  communicate  to 
pu^rohlls.     the  estate  the  benefits  thereby  accruing,  deducting 
the  sum  disbursed  by  him,  with  interest  thereon, 
where  obtained  by  means  other  than  those  appertain- 
ing to  the  trust-estate/     Thus,  where  a  party,  who 
bjt^?.^"*  was  debtor  beyond  the  value  of  his  effects,  conveyed 
"*■**         his  whole  property   to   trustees   for  behoof  of  his 
creditors,  and  for  a  length  of  time  relinquished  all 
thought  of  redeeming  his  estate ;  but  subsequently, 
the  value  of  the  estate  having  run  so  high  as  to  give 
a  hope  of  reversion,  brought  a  process  to  redeem  it, 
the  trustee  who  had  come  into  personal  possession  of 
some  of  the  debts,  was  held  bound  to  communicate 
to  the  truster  the  eases  got  in  compounding  the 
debts  acquired  by  him,  although  the  truster  did  not 
undertake  to  prove  that  these  debts  were  purchased 
by  commission  from  the  creditors,  or  that  any  share 
of  the  common  fund  or  annual  produce  of  the  estate 
was  applied  for  purchasing  them.*     So,  also,  where  a 
«JiJ^*diiring  trustee  for  creditors,  during  the  subsistence  of  the 
"iJu**""**'  trust,  acquires  right  to  a  subsequent  debt  contracted 
by  the  insolvent,  he  does  so  for  the  trust,  and  must 


or  fitting  out  a  yeseel  for  a  Toyage,  or  patting  it  in  the  trade  of  another  per- 
son, from  which  he  is  to  deriye  oertun  stipulated  gains,  or  employ  it  himself 
for  the  purposes  of  his  own  busdness,—  in  all  these  cases,  though  any  loss  must 
fall  exduaiyely  upon  himself,  he  must  account  to  the  trust-estate  for  the  wfiole 
profit  Baldwin  «.  Banister,  cited  Robinson  v.  Pett,  3  P.  W.  251,  note  (X  ;) 
Foshrooke  v.  Balgny,  1  M.  and  K.  226  ;  Norris  «.  Neve,  3  Atk.  37  ;  Docker 
V.  Somes,  2  M.  and  K.  664,  665,  per  Lord  Brougham. 

'  Hamilton,  1  Bell's  Ap.  Ca.  574  ;  Rev.  Do.  8th  March,  1839,  1  D.  668. 

'  Earl  of  Crawford,  6th  March,  1767,  M.  16208. 
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communicate  to  it  all  the  benefit  of  the  acquisition/ 
On  the  same  principle,  under  the  provisions  of^^JfJJJJ^"^^'^ 
the  act  1621,  regarding  conveyances  to  conjunct  and  conMem. 
confident  persons,  whereby  they  must  prove  that 
value  was  given,  where  a  second  son  accepted  from 
his  father  a  tack  of  the  family  estates  for  payment 
of  debts,  and  having  afterwards  obtained  from  his 
elder  brother  a  disposition  of  that  estate,  in  an  action 
at  the  instance  of  the  son  of  this  eldest  brother, 
whom  the  Court  found  to  have  been  served  heir- 
male,  the  trustee  was  held  bound  to  count  and  clear 
the  onerous  cause  of  the  disposition,^  that  is,  to  shew 
that  the  debts  or  other  sums  paid  by  him  were  a 
sufficient  price  for  the  estates.  In  certain  cases, 
eases  are  presumed  against  the  trustee,  as  where  JJ^*^"^ 
conveyances  bear,  in  general  terms,  certain  sums  of 
money,  without  adding  equal  to  the  sums  after 
assigned.  These  presumed  eases  are  rated  at  a 
medium  of  the  eases  proved  to  have  been  given  of 
debts  equally  preferable;^ 
The  rule  of  law,  as  to  the  communication  of  eases,  Appuation 

of  rale  M  to 

is  carried  out  against  the  trustee,  even  in  regard  to  a  •MMtoper- 
right  vested  in  himself;  in  which  case  he  is  bound  to  or tmitee. 
transact  his  own  claim  on  precisely  the  same  footing 
as  he  has  transacted  the  claims  of  others  against  the 

'  Hamilton,  ut  tup,;  aee  also  cases  of  Rae,  2l8t  Feb.  1673,  M.  16170; 
Earl  of  Northesk,  2l8t  Feb.  1702,  B.  Sup.  4,  529  ;  Wright,  24th  June,  1712, 
M.  16193  ;  OgilTie,  Feb.  1729,  M.  16200.  So  also  in  England,  if  a  trustee 
bnjr  in  any  debt  or  incambranoe,  to  which  the  trust-estate  is  liable,  for  a  less 
sum  than  is  actually  due  thereon,  he  will  not  be  allowed  to  take  tlie  benefit 
to  himself,  but  the  benefit  will  go  to  the  estate,  or  the  party  entitled  to  tlie 
surplus.  Robinson  «.  Pott,  3  P.  W.  251,  note  (A  ;)  Darcy  r.  Hall,  1  Vem. 
49  ;  ex  parU  Laoey,  6  Ves.  628,  per  Lord  Eldon  ;  Morret  v.  Paske,  2  Atk.  54, 
per  Lord  Hardwicke ;  Anon.  Ca.  1  Salk.  155  ;  Carter  v.  Home,  1  Eq.  Ca. 
Ab.  7  ;  Dunch  r.  Kent,  1  Vem,  260. 

»  Home,  27th  May,  1712,  R.  Ap.  Ca.  47. 

*  3  Chahnersy  20th  Feb.  1735,  Elch.  Trust,  3. 
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estate ;  for  where  he  stipulates  for  eases  in  adminis- 
tering the  estate,  he  must  submit  to  the  loss  where  it 
affects  his  own  personal  interest.^  And  where  funds 
are  put  into  the  hands  of  a  party  in  trust  for  the  exe- 
cution of  certain  purposes,  the  trustee  cannot  apply 
them  to  the  relief  of  debts  due  to  himself.*  Thus, 
where  a  discharge  of  a  bond  due  to  a  wife  was  signed 
by  her  husband  and  her,  and  put  into  the  hands  of 
the  wife's  brother,  at  whose  instance  execution  was 
provided  to  pass  against  the  husband,  and  by  whose 
consent,  the  wife's  liferent  was  to  be  secured,  and  the 
brother  applied  part  of  the  money  to  the  payment  of 
a  debt  due  by  the  husband  to  him,  he  was  found 
liable  to  the  wife  for  her  liferent  interest.'     And 

tfon'toSSr  ^^g  of  the  nature  of  a  depositum,  or  strict  obliga- 
tion, trust  admits  of  no  compensation.^    These  are 

^aS^'  principles  applicable  to  trusts  generally,  whether 
by  deed  or  otherwise,  as  the  act  of  acceptance  pre- 
cludes the  personal  interest  of  the  trustee  from  in- 
terfering in  any  way  with  the  application  of  the 
property  to  the  purposes  of  the  trust. 

The  principle  which   prevents  the  trustee  from 


bjatnirtM  deriving  personal  benefit  from  the  trust-property,  or 
"  doing  any  thing  to  place  his  own  interest  in  compe- 
tition with  that  of  the  trust,  also  prevents  him  from 
purchasing  the  trust-property  for  himself  or  another. 
The  necessity  of  this  restriction  is  apparent,  as  much 
injustice  might  arise  to  the  estate,  from  the  circimi^ 
stance,  that  the  trustee   has   opportimities   of  dis- 

1  Aodenoo,  21at  Not.  1740 ;  Elch.  TruBt,  10 ;  Swinton's  Ap.  No.  188, 
p.  44  ;  Scot,  23d  Feb.  1697,.M.  2628. 

'  CampbeU,  11th  Deo.  1781,  M.  2665. 

•  Oabani,  8th  Dec  1714,  M.  16195. 

«  Cnug,  6th  Dec.  1677,  M.  16174  ;  Hay,  22d  Dec.  1825,  4  S.  344.  See 
also  Scott,  20tfa  Jan.  1885, 13  S.  278  -,  Menzies,  22d  June,  1826, 4  S.  747. 
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covering  the  value  of  the  trust-property  which  are 
not  open  to  the  public,  or  may  be  withheld;  and 
were  his  own  interest  in  any  degree  to  interfere, 
there  could  be  no  possibility  of  ascertaining  it.^  It 
has  een  held,  that  where  trustees  possess  property ^^ 
under  an  heritable  bond,  and  expose  it  to  sale  by 
roup,  it  is  competent  for  them  to  purchase  it  for 
behoof  of  the  trust-estate.'  But  this  can  hardly  be 
taken  as  a  precedent,  as  the  trustees  were  there 
acting  as  buyers  and  sellers,  which  in  no  circum- 
stances would  now  be  held  competent.  The  restric- 
tion properly  applies  to  all  concerned  with  such  2^|JJ^^«- 
sales,  whether  as  trustees,  agents,  managers,  or^Jjjor 
others.  Thus,  it  was  held  a  very  doubtful  question, 
whether  the  husband  of  one  of  the  parties  to  an 
action  for  bringing  to  sale  a  landed  property,  in  the 
price  of  which  the  party  was  interested  as  beneficiary, 
was  not  disqualified  from  purchasing  the  property.^ 
This  principle  has  been  introduced  into  our  law  from 
that  of  England,  by  the  case  of  the  York  Buildings 
Company  v.  Mackenzie,  as  reversed  on  appeal/ 

'  Hanulton,  1  BeU's  Ap.  Ck.  574  ;  Rer.  do.  8th  March,  1839, 12  S.  668. 

'  MazweU,  21tt  Jan.  1823,  2  S.  130. 

>  Darling,  8tii  Dee.  1838, 1  D.  213. 

«  8th  March,  1793,  M.  16212,  and  13367  ;  r^Tersed  13th  May,  1793,  8 
Brown'B  P.  Ca.  42  ;  see  also  4  Dow.  380 ;  and  Smith,  10th  Eeb.  1826, 
4  S.  442  ;  Drew,  2d  Dec.  1825,  do.  259  ;  Jeffrey,  16th  Jnne,  1826,  do.  722 ; 
Browning,  25th  May,  1837, 15  S.  999;  M'Kellar,  8th  March,  1817,  F. ;  bat  see 
Dryedale,  28th  Jan.  1835,  13  S.  348.  A  nomber  of  (practical  queetiona 
iUnstratiye  of  this  subject  haye  oocorred  in  EngUoid  ;  the  general  rule  beings 
t&at  a  tmstee  for  sale  is  disqualified  from  purchasing  the  trust-property,  of 
whatever  kind,  and  in  whatever  capacity  he  may  do  so.  Fox  «.  Mackreth,  2 
B.  C.  G.  400,  and  2  Cox.  320  ;  Aff.  in  D.  P.  4  B.  P.  C.  258,  &c.  as  explained 
in  Gibson  9.  Joyls,  6  Ves.  277  ;  ex  parte  Laoey,  Id.  627  ;  eat  parte  James,  8 
Ves.  353  ;  Eales  «.  Trecothick,  9  Ves.  247  ;  ex  parte  Bennet,  10  Ves.  394  ; 
Crowe  D.  Ballard,  2  Cox,  253,  and  3  B.  C.  C.  117 ;  Killick  v,  Flexney,  4 
B.  C.  C.  161 ;  HaU  «.  Hallet,  1  Cox,  134  ;«Whatton  «.  Toone,  5  Mad.  54, 
6  Mad.  153  ;  Price  «.  Bym,  cited  Campbell  e.  Walker,  5  Ves.  681,  and  13 
Ves.  601 ;  Randall  v.  Erxington,  10  Ves.  423  ;  Baker  t»  Carter,  1  Young  and 
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Trustee  where 
bound  to  act, 
boandto 
concur. 


Action!  in 
(oL 


Where  it  is  the  duty  of  a  trastee  to  perform  an 
act,  he  is  not  entitled  to  object  to  another  party 
interested  using  his  name,  in  order  to  accomplish 
that  which  it  is  his  duty  to  attain.  Thus,  when,  for 
the  purpose  of  making  up  a  title  to  an  estate,  a  party 


Coll.  250  ;  ex  parte  Bennet,  10  Vee.  381  ;  Wbelpdale  «.  Cookaon,  1  Ves.  9  ; 
ex  parte  Hughs,  S  Ves.  617  ;  ex  parte  L»oey,  Id.  625  ;  Lister  «.  Lister,  Id.  631 } 
Whichoote  v.  Lawrence,  3  Ves.  740 ;  Attorney-General  v.  Lord  Dadley,  Coop. 
146  ;  Dovnee  «.  Grazebrook,  3  liter.  200 ;  Hall  v.  Noyes^  cited  Whichoote,  ui 
mp. ;  and  see  Morse  «.  Royal,  12  Ves.  374  ;  Mulvany  c.  Dillon,  1  B.  and  B. 
409 ;  Owen  «.  Foolkes,  dted  in  Lacey,  ut  tup,  630,  note  b ;  Randall  9. 
ErringtoD,  10  Ves.  423  ;  Kilbee  v.  Sneyd,  2  MoU.  186  ;  Parkes  «.  White,  11 
Ves.  226  ;  ex  parU  Badoock,  I  Mont  and  Mac.  239  ;  Sanderson  v.  Walker, 
13  Ves.  601  ;  Ayliff  i?.  Momy,  2  Atk.  59  ;  Sag.  Vend,  and  Porch,  p.  569. 
Nor  can  he  purchase  as  agent  for  a  third  party,  ex  paHe  Bennet,  19  Ves.  381, 
400  ;  Coles  v,  Trecothick,  9  Ves.  248,  per  Lord  Eldon  ;  and  see  Gregory  v. 
Gregory,  Coop.  204.  But  there  is  no  objection  to  a  purchase  by  a  party 
named  as  trustee,  but  who  has  discUimed  without  accepting,  Staoey  «.  Elph. 
1  M.  and  K.  195  ;  and  see  Chambers  v.  Waters,  3  Sim.  42.  It  is  also  not 
illegal  for  the  trustee  to  purchase  from  the  oestuique  trust,  after  the  relation 
of  trustee  and  oestuique  trust  is  dissolved  ;  but  this  is  looked  upon  with  much 
jealousy  in  the  law  of  England,  and  ought  by  no  means  to  be  encouraged  in 
Scotland.  See  cases  tA  tup,;  and  Lewin  on  Trusts,  363,  364,  &c  But 
where  the  oestuique  trust  took  the  whole  management  of  the  sale  himself,  it 
was  held  competent  for  the  trustee  to  purchase ;  Coles,  ut  tup,  234,  per  Lord 
Eldon.  So,  also,  where  the  oestuique  trust  had  urged  the  purchase  ;  Morse, 
ut  tup.  355  ;  and  where  he  purchased  it  from  the  cestniqne  trust,  after  in 
vain  endeaTouring  to  dispose  of  it  otherwise ;  Garke  «.  Swaile,  2  Ed.  134,  per 
Lord  Northington  ;  but  these  are  by  no  means  general  rules.  Where  the 
oestuique  trust  are  creditors,  their  unanimous  consent  is  necessary  ;  see  Sir 
G.  Colebrook's  case,  cited  ex  parte  Hughs,  6  Ves.  622 ;  ex  parU  Lacey,  Id. 
628  ;  and  cases  cited,  Id.  630,  note  b ;  Whelpdale  «.  Cookson,  dted  Campbell, 
«.  Walker,  5  Ves.  682,  OTerruled  ;  and  see  Lewin  on  Trusts,  365  ;  and  tlie 
Court  will  not  authorize  the  trustee  to  bid ;  see  ea;  parte  James,  8  Ves.  352  ; 
Anon,  case,  2  Ross.  350  ;  ex  parte  Bage,  4  Mad.  459.  As  to  this  subject 
generally,  see  Lewin  on  Trusts,  c.  15,  s.  3.  But  this  rule,  as  to  trustees  not 
purchasing,  is  not  so  clear  as  to  trustees  other  than  those  iqppointed  for  the 
purpose  of  selling  the  trust-property  ;  see  Parkes  v.  White,  11  Ves.  226*; 
Randall  v.  Errington,  10  Ves.  426  ;  Ayliff  t.  Murray,  2  Atk.  59  ;  Davidson  v. 
Gardner,  cited  in  Sugden'e  Vend,  and  Purch.  603,  8th  ed.  The  application 
of  the  hiw  of  England  to  this  subject  has,  however,  been  considered,  on  appeal 
to  the  House  of  Lords,  in  the  case  of  Hamilton,  mcp.,  by  which  it  may  be  held 
as  established,  that  a  trustee  can,  under  no  circumstances,  purchase  trust- 
property  for  his  own  behoof.  It  bdng  observed,  by  Lord  Brougham,  that  in 
ex  parte  Lacey,  6  Ves.  625,  and  ex  parte  Jones,  8  Ves.  328,  Lord  Eldon  denied 
the  doctrine  supposed  to  have  been  delivered  by  Lord  Loughborough  in 
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has  granted  a  bond  in  favour  of  a  person  who  grants 
a  declaration  of  trust,  the  grantor  of  the  bond  may 
insist  in  the  requisite  action  of  adjudication  in  name 
of  the  trustee,  who  is  not  entitled  to  object.^  And 
where  a  trustee  has  been  employed  to  divide  a  fund 
among  creditors,  he  is  not  entitled  to  object  to  the 
raising  of  a  process  of  multiplepoinding  in  his  name, 
convening  the  creditors  to  produce  and  adjust  their 
claims.  It  may  also  be  raised  by  a  purchaser  in 
whose  hands  arrestment  has  been  laid,  in  order  to 
ascertain  to  whom  he  is  to  pay  the  price,  and  that 
he  may  obtain  a  discharge;*  or  by  executors  or 
others,  to  ascertain  whether  trust-funds  are  heritable 
or  moveable.'  This  rule  is  applicable  generally  to  ^'^JJ^^ 
all  cases  in  which  various  parties  have  an  interest.  «'"»•• 
He  is  held  in  law  to  be  so  far  a  trustee  for  their 
behoof,  that  not  only  he  himself  may  convene  the 
claimants,  and  demand  exoneration  by  a  process  of 
multiplepoinding;  but  any  party  interested  in  the 
fiind  may  raise  the  process  in  the  name  of  the  holder 
of  it,  which  proceeding  he  cannot  successfiiUy  resist, 
when  in  proper  form.*  But  for  such  an  action  to  be  y|w»»n^ 
competent,  it  is  necessary  that  there  shall  be  double  < 


Whichoote  «.  Lawrence,  3  Ves.  740,  that  a  trustee  must  make  eome  adyantage 
of  his  porchaae  before  it  can  be  set  aside,  because  in  ninety-nine  cases  oat  of 
eveiy  hundred,  he  held  that  it  might  be  impossible  for  the  Court  to  examine 
into  this  matter.  Upon  the  same  principle,  trustees  cannot  lease  to  one  of 
themselyes ;  e»  parte  Hughes,  6  Ves.  617 ;  Attorney  •General  v.  Earl  of 
Clarendon,  17  Ves.  491, 500. 

'  Ruthven,  19th  Feb.  1663,  M.  16164.  So,  also,  in  England,  the  cestuique 
trust,  having  in  general  no  altematiTe,  must  bring  his  action  in  name  of  the 
trustee,  who  must  be  indemnifled  against  the  costs.  Shine  e.  Gknigfa,  1  B.  A. 
B.  445. 

>  Beid,  21st  June,  1823, 2  S.  414. 

'  M<Intyre's  Trustees,  21st  May,  1829,  7  S.  636 ;  Dick,  4th  July,  1828, 
6  S.  1065. 

*  Dixon,  5th  March,  1833, 11  S.  517. 
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distress ;  and  that  the  real  raisers  shall  not,  for 
instance,  set  forth  statements  importing,  that  in  the 
case  of  a  trust  of  copartnery  property,  the  trustees 
have  wrongftdly  intromitted  with  the  estates  of  the 
individual  partners;  or  that  they  have  committed 
illegal  acts  in  the  management  of  the  trust ;  or  that 
the  real  raisers  are  creditors  of  the  individuals,  and 
not  of  the  partnership ;  or  where  the  fund  consists  of 
the  estate  of  individuals,  if  no  diligence  has  been 
done  to  attach  the  estates.^  So,  also,  where  an 
arrestment  has  been  executed  in  the  hands  of  a 
trustee  for  creditors,  as  being  debtor  to  the  truster 
privato  nomine^  a  multiplepoinding  brought  in  his 
name  qua  trustee,  was  held  incompetent.^  Recourse 
is  very  generally  had  to  this  process  in  name  of 
trustees,  executors,  and  debtors  of  insolvent  parties. 
It  is  also  resorted  to  by  trustees  in  cases  where  a 
difficulty  arises  as  to  how,  in  winding  up  the  trust, 
they  are  to  pay  or  invest  the  residue,  so  as  to  give 
effect  to  the  provisions  of  the  truster;^  So,  likewise, 
where  trustees  under  a  deed  of  settlement  were 
directed  to  pay  off  debts,  and  invest  the  residue  of 
moveable  funds  in  lands  within  two  years  of  the 
testator's  decease,  they  were  held  entitled  to  bring 
a  multiplepoinding  quoad  the  moveable  estate, 
though  not  actually  subject  to  double  distress,  and 
though  a  reduction  of  heritage,  also  conveyed,  had 
been  brought  by  the  heir-at-law/  It  is  also  resorted 
to  by  trustees  not  choosing  to  exercise  discretionary 
powers.*     It  is  absolutely  necessary,  in  many  cases, 

>  Ronaldfloo,  11th  Dee.  1834, 13  S.  180. 

'  Thomson,  Uth  Feb.  1826,  4  S.  450. 

'  AndenoD,  Uth  Feh.  1835, 13  S.  450. 

*  Ma)oagft]l'i  Tnutees,  9th  July,  1830,  8  S   1036. 

'  Thomson,  16th  Nov.  1814,  F. 
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that  trustees  should  resort  to  this  process  ;^  as,  for 
instance,  where  the  beneficiary  is  presumed,  though 
not  proved,  to  be  dead.*  But  on  the  other  hand,  ^^^ST 
trustees  must  act  on  their  own  responsibility,  and^"^ 
are  not  entitled  to  resort  to  this  process  for  the  pur- 
pose of  asking  the  advice  of  the  Court  as  to  whether 
they  are  in  safety  in  adopting  certain  measures.* 
Where  a  party  conveyed  his  estate  in  trust  for 
behoof  of  his  creditors — and  the  estate  was  realized, 
and  the  proceeds,  with  the  exception  of  a  small 
balance,  divided  among  the  creditors,  none  of  whom 
made  any  objection  —  and  one  of  the  trustees, 
founding  on  alleged  irregularities  in  the  manage- 
ment of  the  trust-estate,  thereafter  raised  a  process 
of  multiplepoinding  and  exoneration, — ^^  it  was  held, 
that  as  there  was  no  double  distress  or  conflicting 
statements,  the  process  was  incompetent  and  un- 
necessary.* Where  there  is  no  proper  fund  in  medtOy 
but  only  one  in  ipe^  declarator,  not  multiplepoinding, 
is  the  proper  process.^ 

Under  the  law  of  Scotland,  a  litigant  never  loses  ^T'^ 
the  right  to  prove  the  facts  of  his  case  by  the  oath  ^^^^^ 
of  his  antagonist,  providing  he  will  consent  to  abide 
by  the  state  of  facts  sworn  to.  Even  after  a  party 
has  lost  his  cause  by  the  decree  of  a  court,  or 
the  verdict  of  a  jury  relying  on  certain  fiwts  as 
proved,  he  may  still,  by  the  effect  of  a  reference  to 
the  oath  of  his  antagonist,  obtain  the  whole  to  be 


'  Soougal,  28th  Kareb,  1621,  M.  3863  ;  Duff,  8th  March,  1631,  M.  3869. 
See  also  Duties  of  Trustees  in  Paying  Debts,  tii^.  part  2,  c.  5. 
t  Qimpbell,  I7tfa  June,  1824,  3  S.  145. 

*  Gregorson,  14th  Feb.  1842, 4  D.  678. 

*  Home,  18th  Nov.  1833,  4  S.  24. 

»  See  Proyan,  14th  Jan.  1840,  2  D.  298.     See  altw  Hutton'a  Trustees, 
23d  May,  1834, 12  S.  634. 


tion, 
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reversed.  The  case  of  a  trustee  is  peculiar.  On 
the  one  hand,  a  trustee  being  a  proprietor,  his  oath 
ought  to  bind  the  estate  ;  but  being  only  vested  on 
behalf  of  others,  there  is  no  reason  why  he  should  be 
regarded  as  more  than  an  ordinary  witness.  The 
Legal  disuno-  jg^^  y^^  made  a  reasonable  distinction.  In  all 
transactions  conducted  by  the  trustee  personally,  a 
reference  of  the  facts  to  his  oath  is  competent,  and 
conclusive  for  or  against  the  estate ;  and  the  same 
rule  obtains  to  the  extent  of  any  interest  he  may 
have  in  the  trust-funds  or  property.  In  other 
respects,  in  relation  to  the  acts  of  his  author,  or 
rather  extrinsic  afiairs,  a  trustee  is  to  be  regarded 
as  an  ordinary  witness,  and  his  testimony  is  com- 
petent, or  otherwise,  as  in  cases  of  parole  proof 
generally.  Hence,  in  the  case  of  an  executor,  the 
oath  of  the  executor  was  held  competent  to  fix  a 
debt  against  the  estate  to  the  extent  of  the  executor's 
interest  in  it,  but  not  to  affect  the  interests  of  heirs 
(in  moveables)  or  creditors.^  Thus,  also,  in  a  reference 
to  the  oath  of  a  body  of  road  trustees,  it  was  held 
incompetent  to  examine  one  of  their  number  in 
relation  to  facts  not  known  to  him  as  a  trustee,  but 
of  which  he  had  become  cognizant  when  acting  as  a 
surveyor  before  he  was  appointed  a  trustee.*  But 
this  rule  will  not  hold  where  the  trustee  is  also  a 
party  personally  interested,  as  an  heir.'  Anomalous 
cases,  however,  occur.  Thus,  where  a  bill  had 
undergone  the  sexennial  prescription,  and  one  of 
the  trustees,  who  was  a  debtor  in  the   bill,  had 


1  Dixon,  6th  July,  1631,  3  B.  Sop.  407. 

<  Hotflon,  16th  Not.   1833,  12  S.  57.      See  also  Stewart,   12th  Dec. 
1815,  F. 
«  See  NUbet*a  Trustees,  23d  Jan.  1829,  7  S.  307. 
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allowed  decree  in  absence  to  pass  against  him, 
thereby  iEulmitting  the  debt  to  remain  due — and  the 
name  of  the  deceased  truster  also  stood  on  the  bill 
as  a  party  liable  in  payment  to  the  holder  — -  and  to 
endeavour  to  fix  the  debt  against  the  trust-estate,  a 
reference  was  made  to  the  oaths  of  the  trustees — the 
court,  with  the  exception  of  the  individuals  against 
whom  decree  in  absence  had  been  pronounced,  sus- 
tained the  reference,  reserving  all  questions  as  to  the 
effect  of  the  oath  or  oaths  when  taken.^  This  decision 
reverses  no  ancient  and  established  principle,  but  it 
is  difficult  to  foresee  all  the  effects  of  it  in  practice, 
in  consequence  of  the  unusual  proceeding  of  admit- 
ting references  to  oath,  without  holding  the  result  to 
be  conclusive  as  to  the  statement  of  facts  sworn  to. 

In  an  action  of  reduction  of  a  trust-deed  on  the  ^^^S^ 
head  of  deathbed,  warrant  being  craved  to  examine  *™*^- 
one  of  the  trustees,  who  was  of  great  age,  that 
his  deposition  might   lie  in  retentis^  warrant   was 
granted,  upon  condition  that  a  regular  discharge, 
freeing  the  trustee  of  all  consequences  of  the  action, 
should  be  produced  before  the  examination  took 
place.'     In  conducting  the  administration  of  trusts, 
notwithstanding  the  rules  of  restriction  or  limitation  J^SSuo 
by  which  they  are,  to  a  CQirtain  degree,  subjected,  £"thnS!^" 
(which  are  hereafter  to  be  considered,)  trustees  are  *jj°  «'"»«*' 
entitled  to  full  protection  against  the  importunities 
and    interference  of   beneficiaries,    creditors,    and 
others,  and  must  not  be  interfered  with  unless  upon 
cause  shewn.^     They  are  only  liable  to  be  interfered 
with  where  they  have  fallen  into  serious  mismanage- 

1  Manay,  2d  March,  1827,  5  S.  515. 
'  Small,  &c.  22d  Dec.  1821,  1  S.  234. 
>  M>'lne,  &c.  6th  March,  1832,  10  S.  430. 
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ment,  neglect,  or  wilful   error,^  or,  under  certain 
limitations,   insolvency;^   still   less,  of  course,  can 
they  be  interfered  with  where  there  is  an  express 
exemption  from  interfering,  or  an  evident  intention 
to  that  effect,  in  the  trust-deed.^     And  they  are 
entitled  to  every  reasonable  indulgence,  in  point  of 
time,  both  in  conducting  the  business,  and  in  attain- 
ing the  ultimate  object  of  the  trust.     As,  for  instance, 
where  a  non-acceding  creditor  to  a  voluntary  trust, 
for  behoof  of  creditors,  had  not  attached  the  trust- 
funds  by  any  diligence,  nor  intimated  any  interdict 
of  sale,  it  was  held,  that  the  trustees  were  entitled 
to  sell  by  auction  the  trust-estate,  without  incurring 
any  other  responsibility  than  that  of  accounting  for 
the  trust-funds,  although  the  non-accepting  creditor 
had  previously  rendered  the  debtor  bankrupt  avowedly 
to  reduce  the  tnist-deed,  and  executed  a  summons 
of  reduction  against  the  trustees,  before  the  second 
day  of  the  sale,  which  lasted  a  week  thereafter.*     So 
ample  is  his  power  of  administration,  that  a  trustee, 
with  powers  of  sale,  for  payment  of  the  truster's 
debts,  has  been  held  not  obliged  to  postpone  a  sale, 
pn  a  mere  intimation  that  the  truster  was  to  put  an> 
end  to  the  trust,  in  terms  of  the  trust-deed,  by 
relieving  him  of  his  obligations ;  and  not  obliged  to 
part  with  the  title  deeds,  to  enable  the  truster  to 
transact  a  loan,   free   access  being  given  to  them 
in  the  hands  of  the  trustee's  agent.* 


I  See  Renton,  22d  Nov.  1831, 10  S.  88  ;  Mylne,  &c.  6th  Ifarch,  1832, 10 
S.  430 ;  Hay,  7th  July,  1838, 16  S.  1273. 

■  See  sup,  page  94,  et  inf. 

"  Tod,  27th  May,  1842,  4  D.  1275. 

«  Stubbs  &  Co.  24th  June,  1826,  7  S.  790  ;  Aitken,  16th  May,  1832, 10 
S.535. 

»  Innes,  18th  Doc.  1828,  7  S.  206. 
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As  fonnerly  remarked,  the  office  of  trustee  is  one  ^^'.^'^ 
as  to  which  disqualification  does  not  arise  from  lapse  «»«»•<"»*««•• 
of  time  ;^  so  the  powers  of  trustees,  in  regulating  the 
investment  and  destination  of  special  provisions,  as 
directed  by  the  trust-deed,  though,  for  a  length  of 
time,  neglected  to  be  exercised,  do  not  necessarily 
become  inoperative.* 

>  Darling,  14th  Jan.  1823,  2  S.  607. 
'  Cowan,  20th  Jan.  1837, 15  S.  398. 
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CHAPTER  IV. 

POWERS   OF   TRUSTEES,  AND   J^URISDICTION    OF    COURTS 
OF  LAW,  IN  PRIVATE  TRUSTS. 

oeoend  to-       The  doctrfiie  of  the  powers  of  trustees  generally, 
JJtadpto.^'of  is  a  subject  of  much  importance,  the  value  of  having 
^""^       which   reduced   to  fixed  principles,  has  been  fully 
shewn  in  the  able  treatise  of  Sir  Edward  Sugden. 
The   consideration   of  it,   as   a  special   subject,   is 
particularly   necessary  in   relation   to   the   present 
branch   of  the   general  subject   of  trusts;  for  the 
determination  of  the  rules  as  to  the  powers,  or,  in 
other    words,   the   interpretation   of    intention,    in 
these   trusts,  properly  so   called  in   Scotland,  may 
be   regarded   as   the  only  proper  and  comprehen- 
sive means  of  systematically  considering  and  deter- 
mining, the  merits  and  relation   of  individual  and 
subsidiary  points,  arising  in  regard  to  them ;  and, 
consequently,  of  tte  rights,  duties,  and  liabilities  of 
individuals  resulting  from  them. 
Diicinetioii        The  first  distinction  in  regard  to  the  powers  of 
wiT^iSr*  trustees  to  be  here  mentioned  is,  that  which  has 
been  made  in  the  English  law  between  a  trust  and  a 
power.     A  trust  is  a  direction  to  do  a  certain  act ;  a 
power  is  an  authority  to  do  a  certain  act,  or  certain 
acts,  if  necessary  in  certain  circumstances,  or  con- 
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sidered  so  in  the  discretion  of  the  trustee.^  This 
general  distinction,  which  is  applicable  to  the  law  of 
Scotland,  and  may  very  properly  be  adopted  in  it, 
may  be  illustrated  by  the  supposed  case  of  a  trust- 
conveyance  of  an  estate  to  a  party  in  liferent,  and 
his  heirs  and  disponees  in  fee,  with  power  and 
instructions  to  convey  the  estate  to  such  individuals, 
of  a  certain  class,  as  he  shall  think  fit.  In  which 
case,  if  he  neglects  to  execute  the  conveyance,  the 
estate  will  fall  to  his  own  heirs  and  successors,  as  no 
one  has  a  better  title,  or  even  a  title  to  pursue  for 
implement ;  or,  in  other  words,  according  to  the  law 
of  England,  the  heirs  would  have  the  legal  estate, 
whilst  the  equitable  estate  in  these  lands  is  uncon- 
veyed  to  any  third  party.  Whereas,  if  the  directions 
contained  in  the  deed  were  to  convey  to  a  certain 
definite  party,  or  fixed  purpose,  as  for  behoof  of  a 
certain  existing  institution,  there  would  be  a  right 
in  that  party,  or  for  behoof  of  that  institution,  to 
procure  the  heirs  of  the  liferent  disponee  to  fulfil 
the  purposes  of  the  trust,  and  therefore  to  convey  to 
them.  The  former  is  a  power ;  the  latter  is  a  trust, 
or,  in  other  words,  an  obligation  or  duty.^ 

The  special  rules  and  principles  applicable  to 
powers,  to  be  here  mentioned,  comprehend,  as  far  as 
possible,  the  whole  rules  of  interpretation  of  these. 
And,  indeed,  the  whole  subject  might  be  treated  in 
the  form  of  rules  of  interpretation,  and  all  incidental 
practical  matters  as  subsidiary  to  them  ;  but  as  these 
branches  of  the  subject  require  mostly  to  be  specially 


1  See  Oower  v,  Mainwaring,  2  Ves.  89 ;  Cole  v.  Wade,  16  Ves.  43 ; 
Godolphin  «.  Godolphiu,  1  Ves.  23,  per  Lord  Hardwicke ;  Brown  v,  Higgs> 
8  VeB.  570,  Sec;  see  inf,  port  2,  c.  7  ;  and  see  Wilm.  23. 

'  See  infra,  S.  3,  1,  and  English  authorities  there  referred  to.  ^ 
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considered,  and  as  that  course  brings  out  the  subject 

in  a  more  practical  form,  the  better  course  seems  to 

be,  to  treat  of  this  as  a  branch  of  the  present  subject 

of  private  trusts,  the  examples  or  cases  mentioned 

being  given  as  illustrations  of  the  rules  and  principles. 

jwoirent  rpj^^  powers  of  trustces  are  either  general,  discre- 

J^^^i       tionary,  or  special.     General  powers  are  such  as,  by 

2Jj*J^|[[[y'  general  construction,  are  held  as  accessary  to,  or 

implied  in,  the  special  office  as  conferred  by  the 

trust-deed.     Discretionary  powers  are  such  as  can 

only  be  executed  by  the  p^rty  specially  nominated. 

Special  powers  are  such  as  are  specially  granted  by 

the  trust-deed,  and  are  of  two  kinds,  conditional  and 

unconditional. 


SECTION  I. GENERAL  POWERS. 


Nature  of 


In  so  &r  as  regards  his  general  powers,  a  trustee 
^"^  i»  is  merely  a  depositary  who  can  take  none  of  the 
■trictij  profits ;  and,  except  in  defence  or  protection  of  the 
estate,  can  exercise  no  dominion  over  the  substance 
of  it,  and  therefore  he  cannot  grant  feus,  which  are  a 
species  of  alienation.^  And  in  the  special  trust,  as 
granted  by  the  deed,  the  authority  is  equally  limited, 
except  so  far  as  the  execution  of  the  duties,  in 
accordance  with  the  express  terms  of  the  trust,  may 
invest  him  with  powers  of  a  proprietor.  So,  far,  then 
powers  in  trusts  are  strictly  interpreted.  But  though 
the  general  principle  by  which  trusts  are  regulated 

1  In  England,  the  term  "  other  usual  powers*'  has  been  held  not  to  mdude 
a  power  of  granting  building  leases ;  Hill  v.  Hill,  6  Sim.  141,  per  Sir  L. 
Shadwell ;  and  this  term  does  not  include  the  exercise  of  any  power  of 
diminishing  the  corpus  of  the  settled  estate  in  any  way.  Higginson  v, 
Bamaby,  2  S.  and  S.  516. 


Rule  ai  to 
condaeting 
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18  one  of  strict  intei-pretation,  still,  the  office,  from 
its  nature,  implies,  that  so  far  as  regards  the  mere 
conducting  of  its  affairs,  judgment  and  discretion  are 
to  be  used  and  acted  upon,  for  its  duties  are  admi- 
nistrative as  well  as  preservative ;  were  it  otherwise, 
the  trust-property  must  be  under  the  greatest  disad- 
vantage, as  the  sanction  of  the  beneficiary  or  of  the 
court  can  in  most  cases  not  be  obtained,  or  only  at 
a  great  sacrifice  in  point  of  time,  or  at  an  expense 
totally  disproportioned  to  the  occasion  :  hence  arises  ^^^^ 
the  rule,  that  what  a  trustee  may  be  compelled  to  cqui^ent. 
do  by  an  action,  he  may  legally  do  without  an  action,^ 
for  he  must  have  power  to  do  whatever  it  is  his  duty 
to  do.  In  the  law  of  Scotland,  the  trustee  has  the 
whole  estate  vested  in  him,  so  that  the  manner  of 
discussing  this  subject  is  not  what  is  the  amount 
of  his  powers?  but  what  are  the  limits  of  his 
powers  ? 

Under  powers  necessary  for  conducting  the  affairs  ^»tBra 
of  trusts,   and   preservation    of    the    estates,   and  »«ended  under 
realizing  of  their  incomes,  are  usually  comprehended  powen. 
granting    leases,*  making    repairs,   cutting  timber 
shewing  symptoms  of  decay,^  doing  diligence  for 


>  Lee  V.  Blown,  4  Ves.  S69  ;  Earl  of  Bath  c.  Bradford,  2  Ves.  590,  per 
Lord  Hardwicke  ;  Cook  v.  Parsoiui,  Pr.  Ch.  185  ;  Inwood  «.  Tw/ne,  2  Ed. 
153,  per  Lord  Northington ;  Terry  v,  Terry,  Gilb.  11,  per  Lord  Cowper  ; 
Shaw  V.  Borrer,  1  Keene,  576,  per  Lord  Langdale. 

'  In  England  also  this  is  held  to  be  an  imptied  power,  aer  being  necessary 
for  tlie  preservation  of  the  estate.  F.  P.  W.  310  ;  Woolmore  «.  Borrows,  1 
Sim.  518. 

>  Waldo  «.  Waldo,  7  Sim.  261,  per  Sir  L.  Shadwell ;  see  Ker,  2l8t  Dee. 
1827,  6  S.  270.  Bat  a  fiar  of  a  trust-estate,  whose  right  of  possession  is 
excluded  during  the  life  of  the  Uferenter,  has  no  right  to  cut  timber  ;  Tait, 
2d  Dec.  1825,  4  S.  247  ;  as  to  this  subject,  see  also  Dingwall,  14th  Dec 
1833,  12  S.  216  ;  do.  8th  March,  1834,  12  S.  541. 

I 
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recovery  of  debts,  rents,  &c.  &c.  Accordingly,  it  is 
competent  for  trustees  and  beneficiaries  under  the 
trust,  to  call  any  intromittor  to  account  for  intromis- 
sions with  the  trust-estate,  prior  to  the  appointment 
of  a  judicial  factor.^  In  trusts  for  creditors,  the 
trustee  may  value  at  a  sum  certain,  claims  the  pre- 
cise amount  of  which  cannot  at  the  time  be  ascer- 
tained, and  may  allot  to  the  creditors  corresponding 
compositions,  without  regard  to  what  the  value  may 
really  prove  to  be  ultimately^ — the  creditors  of  course 
having  a  right  to  accept  of  it  or  not ;  and,  if  they 
choose,  may  reserve  their  claims  till  the  final  division 
shall  be  made. 
TntAttmcan-      j^  the  law  of  Enrfaud,  as  well  as  of  Scotland,  a 

notdalegat«  o  »  » 

th«ir  powers,  trusteo  cauuot  delegate  his  powers,  by  the  rule  of 
law,  delegatus  nan  delegare  potest?  In  the  law  of 
Scotland,  the  trustee  being  the  absolute  proprietor, 
burdened  with  the  obligation  of  responsibility  which 
does  not  affect  the  general  principle  of  proprietory 
power  as  applicable  to  him,  he  may  employ  such 


t  Wood,  Small,  &  Co.,  14th  Nov.  1831, 12  S.  42. 

'  Jameson,  15th  Feb.  1815,  F. 

'  In  EngUuQd,  the  office,  being  one  of  personal  confidence,  cannot  be 
delegated.  If  the  truster  confide  the  application  of  the  trust-fond  to  the  care 
of  a  stranger,  —  Adams  «.  Clifton,  1  -Bass.  297  ;  Hardwick  «.  Mynd,  1  Anst 
109,  ease  cited  by  Sir  J.  Jekyll,  Walker  «.  Symonds,  3  Sw.  79,  note  (a) ; 
Char.  Corp.  v.  Sutton,  2  Atk.  405  ;  Kilbee  v.  Sneyd,  2  Moll.  199,  per  Sir  A. 
Hart ;  Douglas  v.  Browne,  Mont  93 ;  ex  parte  Booth,  ib.  248 ;  or  his  attorney ; 
Chambers  e.  Minchin,  7  Ves.  196,  per  Lord  Eldon ;  4x  parte  Townsend,  1 
Moll.  139,  —  or  even  co-trustee,  or  co-executor,  Langford  e.  Gssooyne,  11 
Yes.  333  ;  Harrison  e.  Graham,  3  Hill's  MSS.  239,  cited  1  P.  W.  241,  note 
(y,)  6th  ed. ;  Davis  t,  Spurling,  1  R.  and  M.  66,  per  Sir  J.  Leach  ;  Kilbee  e. 
Sneyd,  2  MoU.  200,  212,  per  Sir  A.  Hart ;  Lane  v.  Wroth,  and  Stanley  r. 
Daiington,  dted  in  Anonymous  case,  Mos.  36  ;  Marriot  e.  Kinnersley,  Taml. 
470  ;  ex  parte  Winnall,  3  D.  and  C.  22  ;  Anon  Mos.  35  ;  Qough  v.  Bond,  3 
M.  and  Cr.  497,  per  Lord  Cottenham, — he  will  be  personally  responsible  tat' 
any  loss  that  may  result. 
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agents  as  he  thinks  fit  and  necessary,  he  always  But  may 
being  responsible  for  them,  and  having  therefore  the  t^.  ^^^ 
power  of  removal.  He  accordingly  has  the  power  of  **■ 
appointing  factors  for  the  management  of  the  estate, 
though  special  powers  of  doing  so  be  not  given  in 
the  trust-deed  ;^  for  in  many  important  cases  of  trust, 
it  would  otherwise  be  impossible  for  trustees  to  con- 
duct the  affairs  of  the  trust,  which  may  require  such 
continued  attention  or  skill,  as  many  persons  holding 
the  office  are  unable  to  bestow.  This  power  is  one 
which  ought  not  to  be  interfered  with,  by  appoint- 
ment or  nomination  of  a  particular  party  as  factor, 
or  otherwise,  in  the  trust-deed ;  for  sometimes  the 
party  whom  the  truster  wishes  to  be  appointed  to 
an  office  under  the  trust,  is  referred  to  and  nominated 
by  the  deed,  in  which  the  trustees  may  be  led  to 
concur,  as  being  sanctioned  by  the  truster,  and  so  in 
some  degree  removing  the  onus  of  that  frequently 
important  appointment  from  themselves.  But, 
strictly  speaking,  and  as  a  general  rule,  the  appoint- 
ment ought  to  rest  entirely  with  the  trustees,  as 
they  are  answerable  for  his  acts  or  omissions.*  This 
is  the  more  important,  for  this  reason,  that  where  the 
factor  is  nominated  and  appointed  by  the  deed,  he 
holds  that  appointment  on  the  same  authority  that 
the  trustees  hold  their  office,  and  therefore  cannot 
be  removed  by  them.'  It  will  therefore  be  matter 
of  consideration,  whether  a  trustee  shall  accept  of  a 
trust  in  such  circumstances.*     They  are  also  entitled 

1  Sym,  13th  May,  1830,  8  S.  741  ;  Thomson,  16th  Feb.  1838, 16  S.  560. 

*  See  inf.  part  2,  c.  8, 8.  1. 

*  Folton,  15th  Feb.  1831,  9  &  442. 

*  In  EngUuid,  the  tmstees  are  entitled  to  hare  the  aniatanoe  of  agents,  at 
the  expense  of  the  estate ;  as,  of  a  collector  of  rents ;  Davis  «.  Dendy,  3  Mad, 
170  ;  Stewart  t,  Hoare,  2  B.  0.  C.  663 ;  and  see  Wilkinson  t.  Wilkinson,  2 
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to  fulfil  their  duty,  by  bargaining  with  subordinate 
parties,  in  order  to  accomplish  the  purposes  of  the 
trust  consistently  with  the  conditions  and  directions 
of  the  deed,  in  the  manner  which  they  consider  most 
desirable,  both  in  regard  to  expense   and   eflScacy. 
Thus,  where  a  trust-donation  was  vested  in  the  cor- 
poration of  the  town-council  of  a  royal  burgh,  on 
condition  that  they  were  to  apply  the  annual  divi- 
dends in  the  support  and  maintenance,  from  time 
to   time,   of  schools   in   the   burgh,  taught  in  the 
Madras   system,  the   council   made   an   agreement 
with  the  several  kirk-sessions  of  the  burgh,  binding 
themselves,  and  their  heirs  and  successors,  to  pay 
over  the  dividends  equally  among  the  kirk-sessions.; 
each  of  whom,  on  the  other  hand,  became  bound 
annually  to  lodge  with  the  council  a  written  vidimus, 
shewing   definitely,  that   the   dividend   was   to   be 
strictly  applied  in  the  promotion  of  the  system  of 
education  proposed  by  the  donor,  and  accompanied 
by  an  obligation,  binding  the  kirk-session  to  apply 
the  same  accordingly, — it  was  declared,  that  so  long 
as  each  kirk-session  did  so,  and  satisfied  the  town- 
council  that  the  obligation  was  carried  into  prac- 
tical execution,  it  should  have  right  to  its  share  of 
the  dividend ;  but  should  forfeit  such  right,  on  feiilure 
to  fulfil  these  conditions.     Provision  was  made  for 
admitting  members  of  the  council  to  the  annual 
examination  of  the  schools,  to  satisfy  themselves  of 
the   bona  fide  and   legitimate    application   of   the 
dividend,  and  that  this  was  done  strictly  in  terms  of 


S.  and  S.  237^— a  bailiff ;  Bonithon  v.  Hoekmoie,  1  Vera.  316  ;  Chambers  «. 
Goldwin,  9  Ves.  272,  per  Lord  Eldon, — or  an  aoeoontant,  if  there  be  com- 
plicated accoonts  to  adjust  and  settle  ;  New  «.  Jones,  Exeh.  9th  Aug.  1833, 
cited  9  Jarm.  Prec.  338  ;  Henderson  r.  M'lver,  3  Mad.  275. 
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the  deed  of  donation.  The  town-council  of  a  suc- 
ceeding year  having  refused  to  sanction  this  agree- 
ment,— it  was  held,  that  there  was  no  devolution  of 
the  trust,  but  that  it  was  merely  a  judicious  mode  of 
carrying  it  into  practical  execution,  and  that  it  was 
a  valid  contract,  binding  on  the  town-councU,  so 
long  as  duly  implemented  by  the  kirk-sessions.^ 
Here  the  trustees,  by  availing  themselves  of  the 
assistance  of  local  boards  already  existing,  adopted  a 
course  probably  less  expensive,  and  more  effectual, 
for  accomplishing  the  object  in  view,  than  by  any 
other  arrangement  which  could  have  been  adopted, 
.  from  the  difficulty,  or  perhaps  impossibility,  of  their 
conducting  it  by  any  scheme  of  general  management 
alone.  No  doubt,  trustees  cannot  devolve  their 
powers,  without  having  accomplished  the  objects  of 
the  trust,  or  obtained  permission  to  do  so ;  but  there 
was  here  plainly  no  devolution  of  powers  or  super- 
intendence, for  these  were  specially  and  explicitly 
reserved  and  retained,  as  fully  as  granted,  by  the 
deed;  and,  in  fact,  continued  to  be  acted  upon,  so 
&x  as  necessary,  or  indeed  practicable ;  for  the 
greatest  strictness  of  superintendence  is  undoubt- 
edly necessary  in  all  trusts  whatsoever.  In  this 
case,  which  illustrates  very  fully  many  points  con- 
nected with  the  subject,  effect  is  given  to  the 
important  rule  of  law,  that  in  trusts  vested  in 
corporations,  and  other  public  bodies,  the  lawful 
resolutions  of  the  body  bind  their  successors  in  office. 

>  Forbes,  21st  Feb.  1837,  15  S.  628,  Af.  M.  R.  630. 
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SECTION  II. DISCRETIONARY  POWERS. 

^^^d^oM      Discretionary  powers   are   powers   properly  so 
jS^To**  called,  that  is,  not  imperative,  but  depending  purely 
Bpedaiindivi-  Qu  the  exoFcise  of  sound  judgment ;  which,  therefore. 
Which  they    trustees  cannot  be  compelled  to  execute ;  and  which, 
oompetiedto  being  wholly  identified  with,  and  dependent  upon,  a 
And  do  not    dckctus  peTsonof^  the  Court  will  not,  in  their  room, 
fhlcourt^     take  upon  itself  to  execute.     An  instance  of  this 
appears  in  the  case  of  Dick  t'.  Ferguson,^  where  a 
settlement  of  considerable  funds  had  been  made  by 
a  party  to  her  son  and  daughter,  and  the  survivor, 
requiring  them  to  add  together  the  subjects  disponed, 
so  as  to  make  up  a  total  of  L.6000,  to  be  lent  out 
on  landed  security,  and  the  yearly  interest  to  be 
applied  towards  the  education  and  support  of  such 
of  the  granter's  descendants  as  should  stand  in  need 
of  it,  at  the  discretion  of  the  trustees.     The  trustees 
refused  to  accept,  deeming  the  deed  whimsical  and 
irrational.     The   Court   found,  that  the   trust  had 
lapsed  by  the  non-acceptance  of  the  trustees ;  and  as 
the  deed  conferred  a  discretionary  power,  refiised  to 
exercise    that   power.     So,   also,   in    the    case    of 
Campbell  v.  Campbells,^   where  a  party,  who   was 
bound  in  his  marriage-contract  to  secure  a  certain 
sum,  and  the  conquest  during  the  marriage,  to  him- 
self and  spouse  in  conjunct  fee  and  liferent,  and  to 
the  children  of  the  marriage  in  fee— -by  a  mortis  causa 
deed  of  settlement,  conveyed  the  whole  to  his  eldest 
son,   under  the   burden   of  a   certain   sum  to  his 
younger  children,  to  take  effect  in  the  event  of  their 

'  22d  Jan.  1758,  M.  16206,  and  7446.    •  22d  Dec.  1739,  M.  674. 
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mother  agreeing  to  give  up  her  claim  to  the  liferent 
of  the  conquest,  and  restrict  herself  to  a  lesser 
jointure ;  otherwise  these  provisions  to  be  void ;  in 
which  event  certain  persons  were  appointed  to  name 
such  provisions  to  the  children  as  they  should  see 
convenient  —  the  referees  having  declined  to  accept 
of  the  trust  reposed  in  them,  the  question  occurred 
between  the  heir  and  the  younger  children,  whether 
the  powers  were  devolved  upon  the  Court,  to 
determine  provisions  to  the  younger  children, 
secundum  arbitrium  boni  viri?  or  if  the  younger 
children  were  to  be  left  to  the  extraordinary  remedy 
of  reducing  the  testament,  upon  the  claim  they  had 
by  the  marriage-contract? — it  was  held,  that  these 
powers  had  not  devolved  upon  the  Court  tanquam  boni 
viri.  So  also  in  the  case  of  Ireland  v.  GlasSi^ 
And,  where  the  founder  of  an  hospital  appointed 
certain  official  persons  to  interpret  the  regulations 
he  had  made,  and  some  of  the  offices  had  been 
suppressed,  so  that  there  did  not  remain  a  quorum 
of  the  nominees,  —  the  Court  held,  that  it  could  not 
execute  the  power.^ 


1  18th  May,  1833, 11  S.  626.  See  also  Cowan,  20th  Jan.  1837,  15  S.  398, 
per  Lord  Moncrieif ;  Bumside,  10th  June,  1829,  7  S.  735.  See  also  EngEsh 
cases  of  Thomas  «.  Dering,  1  Keen,  729  ;  French  v.  Davidson,  3  Mad.  396  ; 
Walker  v.  Walker,  5  Mad.  424  ;  Pink  v.  De  Thuisey,  2  Mad.  157  ;  Duke  of 
Marlborough  «.  Lord  Godolphin,  2  Ves.  61  ;  Bull  f.  Yardy,  1  Yes.  jun.  270 ; 
Crossling  v.  Crossling,  2  Cox,  396  ;  Bax  v.  Whitbread,  16  Yes.  26,  per  Lord 
Eldon  ;  Brown  t.  Higgs,  5  Yes.  501,  per  Lord  Alvanley,  S.  C.  8  Yes.  570,  per 
Lord  Eldon ;  Down  v.  Worral,  1  M.  and  K.  561  ;  Meredith  v.  Heneage,  1 
Sim.  554,  per  C.  B.  Wood. 

'  Merchant  Company,  and  Trades  of  Edinburgh,  9th  Aug.  1765,  M.  7448. 
So  strictly  is  such  a  power  personal  to  the  individual,  that  by  tiie  law  of 
England,  if  a  trustee  should  delegate  it,  he  is  not  only  answerable  for  all  the 
mischievous  consequences  of  the  delegation,  but  the  exercise  of  the  discretion 
fay  the  substitute  will  be  void  ;  Alexander  e.  Alexander,  2  Yes.  643  ;  Bradford 
t.  Beifleld,  2  Sim.  264.  But  the  appointment  of  an  attorney  or  proxy  is  not 
in  all  cases  a  delegation  of  the  trust    When  the  trustee  has  resolved  in  his 
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limjui/'to  "^^^   '^^^   principles  applicable  to  discretionary 

those  of  other  pQ^^rg  in  trusts  are  precisely  similar  to  those  of 
other  contracts.  Thus,  it  was  held  that  a  right  by 
deed  of  agreement  to  elect  to  an  office  with  the 
advice  and  consent  of  another,  implied  a  negative ; 
and  that  an  election  without  the  consent  in  question 
was  ineffectual.^ 


SECTION  III. SPKCIAL  POWERS. 


Conditional  SpECiAL  powors  are  either  conditional  or  uncon- 

or  nnoondi-  * 

uonaL  ditional :  — 

Conditional  1.  Conditional  special  powers  are  of  two  kinds, 

are  primary 

andiecon-  primary  and  secondary.     The  former  are  such  as  are 

Prim'aiycon-  to  bo  oxercised  only  in  the  occurrence  of  a  certain 

■pedal  event,  or  the  purifying  of  a  certain  condition.     They 


wherihey    occur  chiofly  in  the  case  of  trusts  where  heritage  and 

**^'  moveables  are  conveyed  for  the  purpose  of  paying 
debts  and  legacies,  the  residue  being  left  to  the  heir- 
at-law,  power  being  given  to  the  trustee  to  sell  the 
heritage,  or  part  of  it,  if  necessary  for  accomplishing 

JSuS**    the  purposes  of  the  trust.     As  the  acts  of  the  trustee. 

kidiTfdimia.  in  such  cases  may  materially  affect  the  interests  of 
parties  —  as,  for  instance,  in  regard  to  the  character 
of  a  beneficiary's  estate,  whether  heritable  or 
moveable,   in   relation    to   his    heirs    and    succes- 

obiigadonon  gors,  —  the   trusteo   may   be   bound  to  sell,  or  to 

tnntee*  and     ^  ' 

rigiite  of      justify  the  sale,  that  is,  to  shew  that  it  was  necessary 

iotareeted. 

own  mind  in  what  manner  to  exercise  his  discretion,  he  cannot  be  said  to 
delej^te  any  part  of  the  confidence,  if  he  merely  execute  the  deed  by  attorney, 
or  signify  his  will  by  proxy.    See  Attorney-General  «.  Soott,  1  Vee.  413  ;  and 
€x  parU  Rigby,  19  Ves.  463  ;  and  Lewin  on  Tnists,  236. 
^  Magisteates  of  Linlithgow,  4th  Dec.  1749,  M.  2304. 
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according  to  circumstances/     These,  therefore,  are 

in  some  degree  a  combination  of  trust  and  power ;  jj^*^"," 

as  the  trustee  has  certain  latitude  allowed  him  int~»*Md 

pow6r« 

regard  to  the  sale,  whilst  at  the  same  time  he  is 
bound  to  accomplish  certain  purposes  by  means  of  it, 
if  necessary.  That  is  to  say,  he  has  to  provide  for  a 
contingency  to  the  best  of  his  power  in  certain 
circumstances,  and  in  a  certain  manner  specified ;  he 
is  not  merely  told  to  do  a  certain  thing  absolutely, 
but  is  allowed  a  certain  latitude  or  discretion  as  to 
the  manner  of  doing  so  to  the  greatest  advantage.* 
These  correspond  with  what  in  the  law  of  England 
have  been  termed  "  Powers  in  the  nature  of  trusts."^ 
Of  the  same  nature  is  a  power  of  appointing  new 
trustees,  which,  however,  is  conditional  as  regards  the 
fact  of  being  performed. 

With  a  view  to  prevent  trusts  from  falling  by  the  j^'JJJJtaUn 
death  or  failure  of  trustees,  it  is  usual  to  insert  in  •dditionai 

trustees,  and 

trust-deeds  a  provision  that  the  party  named  as  sine  newtnwtees. 
qua  non  —  the  remaining  trustee  or  trustees,  the 
beneficiary,  a  corporation,  or  benevolent  institution 
for  whose  behoof  the  trust  has  been  created,  the 
Court  of  Session,  or  any  individual  body  or  corpo- 
ration —  shall  have  the  power  of  substituting  a  new 
trustee,  or  new  trustees,  in  place  of  such  as  shall  die 
or  become  disqualified.  But  such  a  power  is  never  pi^ed. 
presumed  from  any  trust-deed  —  it  must  be  specially 

»  See  t»/.  part  2,  c.  7. 

'  See  Cathcart,  26th  May,  1830,  8  Shaw,  803  ;  CampbeU,  Uth  Jan.  1801, 
M.  App.  Adjud.  11.    See  inf.  part  3,  c.  2,  s.  1  ;  part  2,  c.  7. 

>  See  Sagden  on  Powers,  c.  10,  s.  6,  no.  3 ;  and  Burgess  v.  Wheat,  1 
Blackst.  162,  per  Lord  Mansfield  ;  Wameford  «.  Thomson,  3  Ves.  Jun.  513  ; 
Hilton  t.  Kenworthy,  3  East.  553,  Co.  Litt  236,  a  ;  Garfoot  v.  Garfoot,  1 
Cha.  Ca.  35  ;  Gwilliams  r.  Rowell,  Hard.  204  ;  Aaby  t.  Doyl,  1  Cha.  Ca.  180, 
reported  in  1  Cha.  Rep.  89,  nom.,  Amby  r.  Gower ;  and  see  Witchcot  r. 
Souch,  1  Cha.  Rep.  97. 
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and  distiuctly  stated,  and  all  the  limitations  of  suck 
J^jjjj^^  a  power  will  be  strictly  enforced.^  Such  trustees 
tutodand      differ  most  materially  from  those  specially  named  and 

Bubstitoted  .  ,  ,  ,  n  111, 

appomted  by  the  truster ;  for  although  the  property 
may  be  vested  in  them,  and  therefore  they  are  proper 
trustees,    still   the   most   important    distinction    of 

^*****^  proper  trusts,  that  of  special  delectus  personre^  does 
not  extend  to  them ;  and  therefore,  in  questions  as 
to  the  necessity  of  their  continuance,  the  Court  will 
generally  view  them  in  a  different  light.^  It  is  this 
delectus  persoruB  which  gives  rise  to  the  strictness  of 

JSiTnwpower  interpretation  in  regard  to  the  devolution  of  their 

^^J^      powers  by  trustees  under  a  deed. 

S^pototed?**  ^®  number  and  powers  of  such  substituted  trus- 
tees must  strictly  correspond  with  that  of  those 
specially  named  and  appointed  by  the  truster,  unless 
a  special  regulation  as  to  it  shall  be  made  in  the 
trust-deed  authorizing  the  appointment ;  for  it  might 
be  a  serious  objection,  that  a  greater  number  of 
trustees  had  been  so  substituted,  or  that,  in  regard 
to  public  institutions,  the  trustees  had  devolved  their 
powers  upon  a  smaller  number  of  trustees  than  the 
truster  himself  had  considered  necessary.  Thus, 
where  a  party,  by  trust-deed  of  settlement,  conveyed 
his  property  to  four  trustees,  and  the  acceptors  or 
survivors,  whereof  a  majority  to  be  a  quorum,  with 
power,  in  the  event  of  any  declining  to  act,  or  dying, 
to  add  and  assume  •  other  proper  persons  in  their 
place  —  two  only  accepted,  and  they,  by  deed  of 
assumption,  assumed  three  in  place  of  the  two  who 


^  Sach  a  power  is  also  osoally  given  where  the  deed  eontains  a  clause 
authorizmg  the  exoneration  of  tinistees  during  the  subsifitence  of  the  trust. 

■  See  Macpherson,  Idth  Dec.  1840,  3  D.  315;  and  tup.  page  95.  See, 
however,  Roughead,  inf.  page  140. 
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declined,  —  it  was  held,  that  this  was  no  general 
power  of  assuming  trustees,  but  simply  that,  in 
the  ease  of  one  or  more  of  the  trustees  named 
failing  by  death,  or  declining  to  accept,  the  remain- 
ing trustees  should  assume  others  in  their  place  — 
that,  in  this  case,  a  power  of 'supplying  the  deficiency 
in  particular  circumstances,  had  been  converted  into 
a  general  power  of  assumption  —  and  as,  by  law, 
both  here  and  in  England,  special  fiaculties  orjjj;^^, 
powers  are  of  strict  construction,  and  must  be^^^^"-^ 
strictly  executed,  so  there  may  be  an  excess  which  JJ^^ 
is  clearly  separable  from  the  general  exercise  of  the  eieidaed. 
power ;  and,  in  that  case,  the  court  will  only  reduce 
quoad  ea^cessum  —  but  if  the  transgression  of  the 
power  is  inherent  in  the  whole  act  itself,  the  court 
will  not  interfere  to  make  a  new  act  in  exercise  of 
the  power  —  that,  therefore,  as  this  was  contrary  to 
the  plain  intention  of  the  testator,  and  as  it  cannot 
be  known  which  two  would  have  been  preferred,  or 
whether  any  of  them  would  have  been  named 
without  the  third,  the  assumption  of  all  three 
was  void.^  Where  such  trustees  are  improperly  J^«^  ^^ 
assumed,  they  will  not  be  entitled  to  pursue, 
though  they  have  acted  for  several  years  without 
challenge  in  the  administration  of  the  trust.^ 
But  where  power  was  given  to  the  trustees,  or  the 
survivor,  to  assume  such  person  or  persons,  one  or 


'  See  note  by  Lord  Moncrieff,  in  Ferrie,  3l8t  May,  1834, 12  S.  672  ;  and 
also  Davidson,  9th  Jaly,  1835, 13  S.  1082 ;  Freen,  28th  June,  1832,  10  S. 
727  ;  Bee  also  Eng.  Ca.  of  Hulme  9.  Holme,  2  M.  and  K.  682 ;  but  see 
D'Almaine  «.  Anderson,  V.  C.  let  Feb.  1841,  Lewin  on  T.  465 ;  See  also 
Willdnson  «.  Parry,  4  Rus.  272;  Attorney-General  v.  Pearson,  3  Mer. 
412,  per  Lord  Eldon. 

'  Davidson,  «<  mp. 
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more,  as  they  should  think  fit,  to  be  trustees  along^ 
with  them,  and  to  have  the  same  powers,  and  subject 
to  the  whole  declarations  with  themselves,  in  the 
event  of  the  non-acceptance  or  death  of  any  one  of 
them  —  the  assumption  of  a  trustee,  by  a  sole  sur- 
vivor, though  on  deathbed,  was  held  to  be  effectual.^ 
So,  also,  where  a  disposition  was  to  certain  trustees 
nominated,  and  the  survivor,  or  who  should  be 
assumed  by  the  trustees  to  act  with  them,  —  the 
majority  alive  and  accepting  being  always  a  quorum 
—  and  to  the  assignees  of  the  trustees ;  the  obliga- 
tion to  infeft  being  to  the  said  trustees  before 
mentioned,  and  to  be  named  and  assumed,  or  their 
assignees,  —  it  was  held,  that  the  power  of  assump- 
tion and  destination  was  to  be  given  to  the  quorum 
of  all  the  trustees,  to  whom  the  conveyance  was 
made,  whether  that  quorum  might  consist  of  original 
trustees  only,  or  of  original  and  assumed  trustees 
together,  or  of  assumed  trustees,  they  only  being 
alive  and  accepting.*  Where  it  was  declared,  in  a 
pStotto^of"  *'™®^  under  a  contract  of  marriage,  that  it  should  be 
intoDtkNi.  competent  to  the  husband  and  wife,  during  their 
joint  lives,  by  joint  deed  or  deeds,  to  substitute  new 
trustees,  when  necessary,  froni  death  or  renunciation, 
and  that,  in  the  event  of  the  death  of  the  husband 
during  the  lifetime  of  the  wife,  it  should  be  compe- 
tent to  her,  with  the  consent  of  the  majority  of  the 
acting  trustees  for  the  time,  to  substitute,  in  like 
manner — the  majority  of  the  surviving  and  accepting 
-  trustees  being  a  quorum  —  and  then,  that  the  last 
surviving  trustee,  failing  all  the  rest,  should  have 

>  Rougbhead,  5th  March,  1833,  11  S.  516. 

»  M'Leiahe'8  Trustees,  25th  May,  1841,  3  D.  914,  ppr  Lord  Moncrieflf. 
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fiiU  powers  in  terms  of  the  deed,  —  the  husband 
having  died,  predeceased  by  all  the  trustees  named 
in  the  deed,  a  petition,  at  the  instance  of  the  widow, 
for  the  appointment  of  a  judicial  factor  to  carry  the 
trust  purposes  into  effect,  was  refused  as  unneces- 
sary, as  she  was  held  to  have  power  to  nominate 
trustees.^ 

It  would  seem,  that  in  trusts  for  perpetuity,  that  ^^2^^ 
is,  mortifications,  the  powers  of  trustees,  in  regard  ^^®''"*' 
to  the  substitution  of  new  trustees,  ought  to  be  more 
liberally  interpreted  than  in  the  case  of  trusts  of  a 
more  limited  duration,  and  in  regard  to  which  there 
is  a  more  special  delectus  personce ;  for,  in  the 
former,  permanence  is,  in  general,  more  looked  to 
than  individual  confidence,^  The  chief  case  of 
difficulty  in  these  trusts  must  arise  where  the  trusts 
conferred  are  of  a  very  discretionary  nature. 

It  must  be  observed,  also,  that  the  appointment  Si'SJ""]Iuy. 
of  new  trustees  may  be  a  duty  as  well  as  a  power  of 
trustees.^     This  would  be  the  case,  at  least,  where 
the  words  "  shall  appoint"  are  used. 

With   regard   to   the   most    effectual    mode    of 

>  Bailie,  11th  March,  1835, 13  S  .681,  and  see  infra^  h.  t.  3,  rule  5.  It 
has  been  obserred  by  Lord  Brougham,  {obiter,)  in  the  case  of  Millar 
«.  Black's  Trustees,  4th  July,  1837,  2  S.  M.  389,  that, « though  the  trustees 
are  only  empowered  to  assume  on  vacancies,  that  is  quite  sufficient  for  con- 
tinuing the  trust,  and  would  make  it  their  duty  to  continue  it,  even  if  they 
altogether  decline  themselves."  This  remark  is  the  more  practically 
applicable,  as  it  has  been  decided,  that  a  party,  who  merely  accepts  of  a 
trust  for  the  purpose  of  making  a  quorum,  in  order  to  appoint  a  substitute, 
in  terms  of  such  authority  contained  in  the  trust-deed,  does  not  thereby  ren- 
der himself  liable  for  the  trust  actings.  Bbur,  28th  Jan.  1836, 14  S.  361. 
See  ittp.  page  74. 

a  See  Eng.  Ca.  of  Attorney-General  e.  Scott,  1  Ves.  413,  415  ;  Attorney- 
General  «.  Floyer,  2  Vem.  748 ;  and  see  Attorney-General  t».  Bishop  of 
Lichfield,  5  Ves.  825  ;  but  see  FoUy  v.  Wontner,  2  Jac.  and  Walk,  245,  and 
Lewin  on  T.  417. 

"  See  Doe  v.  Roe,  1  Anst.  86. 
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number  that  quorum  shall  consist ;  and  that  foiling 
there  being  such  quorum  left,  the  trustees  shall, 
previous  to  accepting  such  resignation,  complete  the 
number  of  trustees,  by  the  assumption  of  another,  or 
others,  in  his  or  their  place,  as  the  case  may  be; 
otherwise,  unless  some  such  precaution  shall  be  used, 
this  clause  might  become  the  means  of  defeating  the 
trust. 

Of  course,  all  such  clauses  must  be  held  as 
depending  on  the  proper  execution  of  the  trustee's 
duties,  up  to  the  time  of  intended  resignation ;  and 
that  in  every  respect  his  actings  in  the  trust  shall 
have  been  such,  as  that  his  co-trustees,  and  the 
beneficiaries,  or  others  having  the  power  of  inter- 
ference, or  giving  consent  under  the  deed,  can  com- 
.petently  discharge  him  from  his  office,  and  all 
liability  incurred  in  fiilfiUing  it. 

seoondary  Socoudary  couditioual  special  powers,  or  powers 
of  borrowing  where  such  are  not  specially  given  by 
trust-deeds,  are  of  the  combined  nature  of  special, 
and  general  or  implied  powers. 

powOTiof  A  power  of  borrowing  or  burdening  a  trust-estate 

subddiorjto  is  dependent  on,  and  subsidiary  to,  a  power  of  sale, 
'  on  the  general  principle  or  rule  of  law,  major  includit 

oftwoktadfc  rninorem  ;*  for  borrowing  is  of  two  kinds,  Ist,  where 
it  amounts  merely  to  such  incidental  borrowings, 
more  properly  termed  credits,  as  are  necessary  for 
the  ordinary  conducting  of  trust-aifairs,  or  even  of 
repairs  and  improvements,  where  of  a  reasonable 

I  In  the  law  of  England,  a  trustee,  who  is  appointed  to  sell  merely,  cannot 
execute  a  mortgage  ;  Haldenby  v.  Spofforth,  1  Beav.  390  ;  but  he  may  do  so 
rather  than  sell  where  the  estate  is  conveyed  to  him  for  behoof  of  certain 
parties,  and  burdened  with  debts ;  Ball  i?.  Harris,  4  M.  and  Or.  264. 


powvii. 
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amount;  or,  2d,  Where  it  amounts  to  more  than  aAnd«pcciaL 
credit,  and,  in  effect,  to  a  burden  or  partial  aliena- 
tion  of  the  estate  itself.  The  former  is  a- general  and 
presumed  power,  incident  to  all  trusts  of  heritage, 
but  one  which  can  seldom  be  resorted  to;  as  the 
general  rule  in  all  cases  is,  that  the  expenditure  for 
incidental  matters  shall  seldom  be  equal  to,  and 
never  greater  than  the  income ;  expenses  of  a  greater 
kind  can  only  arise  from,  or  be  justified  by,  a  special 
purpose  declared  in  the  trust-deed,  and  for  the  exe- 
cution of  which,  powers  will  necessarily  be  conferred.^ 
The  latter  is  of  the  nature  of  a  special  power,  not 
presumed,  but  specially  declared,  or  dependent  upon 
a  greater  power,  that  of  absolute  alienation.^  As 
the  lesser  amount  of  alienation  will  always  be  pre-  ^^^^ 
sumed,  rather  than  the  greater,  borrowing  will  be  2?****" 
presumed  in  preference  to  sale,  where  the  object  or 
purpose  of  the  trust  may  be  attained  by  it.  But 
where  the  purpose  is  such,  as  in  order  to  its  execu- 
tion, will  render  necessary  the  incurring  of  such  a 
liability,  or  creating  of  such  a  burden,  as  by  ordinary  ^®"  ""''^'" 
management  the  income  of  the  estate  would  not  be 
sufficient  to  liquidate  within  a  reasonable  period,  or 
in  such  a  period  as  the  circumstances  of  the  case 
would  render  desirable,  then,  borrowing  would 
amount  to  a  sale  upon  the  most  unfavourable 
terms. 

The  practical  application  of  these  distinctions  is  Appiicauon 

^  of  distinctions. 

dependent   in   a  great   degree,  on  the   definite  or 

1  Dewar,  4  th  Dee.  1792,  BcU's  Ca.  541  ;  see  opinion  of  Lord  Ordinary  in 
M<Leish*B  Trostees,  25th  May,  1841,  3  D.  914. 

'  It  IB  observed  in  the  able  opinion  of  Lord  MoncrieflT,  in  the  case  of 
M'Leish,  sup.  that  the  Court  gives  power  to  borrow  ;  this  evidently  means 
merely,  that  where  such  power  is  necessarily  inferred,  though  not  expressly  * 
given,  the  Court  will  grant  the  necessary  authority. 

K 
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indefinite  nature  of  the  trust-purposes  or  burdens  on 
the  estate,  created  by  the  deed,  or  otherwise ;  for. 
Debts.  in  the  first  place,  debts  being  preferable  to  all 
declared  purposes,  their  amount,  on  being  ascertained, 
will  determine  whether,  quoad  them,  the  moveable 
estate  is  sufficient  for  their  liquidation,  or  if  not  so, 
whether  borrowing  upon  the  heritage  will  be  suffi- 
cient, or  sale  be  necessary.  In  the  second  place, 
^^^^  with  regard  to  the  declared  purposes  of  the  trust, 
where  it  is  declared,  that  in  the  event  of  the  moveable 
estate  not  being  sufficient,  the  heritable  estate  shall 
then  be  liable  for  the  accomplishing  of  these  primary 
purposes,  one  of  two  courses  may  be  adopted,  first, 
by  bonds  over  the  heritage,  in  favour  of  these  bene- 
ficiaries, notwithstanding  that  by  assignment  these 
bonds  may  pass  into  the  hands  of  third  parties, 
thereby  creating  direct  liabilities  against  the  estate ; 
or  secondly,  by  bonds  to  money-lenders,  for  the  pur- 
pose of  liquidating  the  claims  upon  the  estate,  where, 
for  instance,  the  object  of  the  trustees  is,  to  obtain 
their  discharge  on  the  ground  of  the  purposes  of  the 
trust^being  concluded.  Another  class  of  cases  occur, 
J|pj^^^  though  less  frequently,  namely,  as  to  whether  trustees 
ezpenMof  h^y^  \^q  powcr  of  borrowiuff  for  the  purposes  of 
"»»*•  trust-management  merely,  over  and  above  the  general 
credit  before  alluded  to.  The  powers  in  such  cases 
are  of  very  strict  interpretation,  for  whilst  powers  of 
alienation  may  imply  powers  of  borrowing  for  the 
purposes  of  division,  and  clearing  of  incumbrances, 
such  a  power  will  not  readily  be  implied,  and  indeed, 
seldom,  if  ever  so,  for  purposes  of  management; 
whether  for  improvement  or  increase  of  income,  as 
by  mining  or  otherwise ;  for  it  is  not  to  be  supposed 
that  a  truster  would  contemplate  the  creation  of 
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burdens  on  the  trust-estate  for  such  purposes,  and 
these  would  require  not  merely  powers,  but  special 
directions  by  the  deeds.  Such  powers,  with  regard 
to  all  subordinate  purposes,  are  strictly  interpreted, 
and  therefore  not  to  be  exerted  where  they  in  any 
way  interfere  with  the  chief  purpose  of  the  trust, 
namely,  the  preservation  of  the  estate,  and  keeping 
of  it  free  from  incumbrances ;  as,  for  instance,  where  • 
the  truster  has,  from  evidently  over  calculating  his 
means  or  moveable  estate,  directed  subordinate  pur- 
poses to  be  effected,  as  the  erecting  of  buildings, 
making  of  improvements,  or  carrying  on  any  branch 
of  trade,  &c.  where  the  execution  of  these  must 
necessarily  make  burdens  on  the  estate,  and  so 
defeat  the  object  for  which  they  were  intended. 

2.  Unconditional  special  powers  are  unconditional,  2,3^^1 
not  as  regards  the  manner,  but  as  regards  the  fact  of  po^*"- 
being  exercised ;  such  powers,  therefore,  are  not  dis- 
cretionary, but  imperative,  and  amount  to  obligations, 
not  only  to  carry  into  effect  the  purposes  of  the 
trust  arising  from  the  general  nature  of  the  oflSce, 
but  also  the  special  directions  given  by  the  deed ; 
these,  therefore,  when  their  nature  and  limits  are 
determined,  are  merely  part  and  parcel  of  the  duties 
of  the  office,  and  are  hereafter  treated  of  under  that 
head. 

The  amount  of  discretion  incident  to  trusts  from 
the  general  nature  of  the  office,  having  already 
been  considered,  the  interpretation  of  special  powers 
and  conditions  now  fall  to  be  treated  of. 

Two  general  rules  may  be  stated  in  regard  to  this  ^^^ 
subject: —  powon. 

1.  Where  unconditional  special  powers  are  ex- 
pressed in  general  terras,  they  are  to  be  liberally 
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interpreted  .in  support  of  the  execution  of  the 
trust. 

2.  Where  they  are  stated  in  express  terms,  they 
are  to  be  strictly  interpreted. 

The  special  rules  are  as  follows :  — 

1.  Special  powers  and  conditions  are  amply  inter- 
preted, both  as  regards  personal  qualification,  and  to 
enable  trustees  to  exercise  freely  their  judgment  and 
discretion  in  relation  to  matters  which  are  clearly 
included  in  the  trust-conveyance;  for  wherever  a 
trust  is  created,  a  right  of  property  sufficient  for  the 
execution  of  it  is  implied;  as  trustees  must  be 
presumed  to  have  power  to  do  whatever  it  is  their 
duty  to  do. 

2.  They  are  to  be  strictly  interpreted  in  relation 
to  matters  regarding  the  tenor,  nature,  or  amount 
of  the  trust-property,  or  where  not  plainly  accessary 
to  a  special  power  given ;  for  the  right  of  property 
in  trustees  is  likewise  not  greater  than  the  execution 
of  the  trust  necessarily  requires ;  so  that  the  declara- 
tion of  a  special  purpose  may  exclude  the  exercise  of 
powers  of  a  different,  though  apparently  of  a  subsi- 
diary class. 

3.  Where  powers  or  purposes  are  definitely  and 
explicitly  stated,  they  must  be  strictly  complied 
with;  for  no  discretionary  power  of  modifying, 
extending,  or  varying  them  in  any  way,  is  allowed. 

4.  Where  a  special  restriction  exists  in  the  deed 
with  regard  to  any  particular  act  or  acts,  such 
restrictions  are  to  be  strictly  enforced,  to  the  exclu- 
sion of  powers  of  a  character  subsidiary  to  that 
specially  excluded. 

5.  Where  special  powers  are  not  strict  or  impera- 
tive, but  directory,  they  may  be  interpreted  by  the 
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Court  in  accordance  with  the  spirit,  though  not  with 
the  precise  letter  of  the  deed. 

1.  In  accordance  with  the  rule,  that  where  Jf^^^''^'''* 
matters  are  clearly  included  in  the  trust-conveyance,  »°ten?rot«i. 
powers  are  to  be  amply  or  liberally  interpreted,  where 
power  was  given  to  trustees,  or  the  survivor,  to 
assume  such  person  or  persons,  one  or  more  as  they 
should  think  fit,  to  be  trustees  along  with  them,  in 
the  event  of  the  non-acceptance  or  death  of  any  one 
of  those  appointed,  —  the  assumption  of  a  trustee  by 
a  sole  survivor,  though  on  deathbed,  was  held  to  be 
effectual.^  That  is  to  say,  trusts,  although  strictly 
interpreted  as  regards  the  fact,  are  liberally  inter- 
preted as  regards  the  manner  of  being  exercised. 

Wherever  the  primary  object  of  a  trust  is  the  '^^^ 
pajrment  of  debts  and  other  burdens  created  by  the  ^^ 
truster,  the  law  holds,  that  all  other  purposes  are 
subordinate  to  these  —  the  former  being  constituted 
claims  upon  the  estate,  the  latter  being  merely 
conditional  interests.  Where,  therefore,  a  proprietor,  ^T"'"' 
whose  estate  was  burdened  with  heritable  bonds  to 
the  extent  of  L.9000,  conveyed  it  to  trustees  to  sell 
and  pay  debts  to  the  amount  of  L.7500 — and,  with 
consent  of  the  proprietor,  they  exposed  the  estate  to 
sale  at  L.12,500,  but  no  offer  was  made,  —  it  was 
held,  that  they  were  entitled,  without  his  consent,  to 
expose  it  at  L.l 0,950.^  So,  also,  where  a  trust-deed 
provided  for  payment  of  debts  and  provisions,  and 
empowered  the  trustees  to  sell  certain  portions  of 
the  truster's  heritable  estate,  and  to  apply  the  same, 
together  with  the  personal  funds,  in  payment  of  the 

*  Roughhend,  5th  March,  1833,  11  S.  516.    See  Power  of  Substitation, 
tup.  page  137. 
'  Calder,  ICth  Dee.  1823, 2  S.  582. 


Creation  of 
entails,  dec. 
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debts  and  provisions  —  and  on  the  truster^s  death, 
the  funds  so  provided  proved  altogether  inadequate 
for  the  trust-purposes,  —  it  was  held,  that  although 
no  special  power  of  sale  was  expressed  in  the  deed, 
there  was,  by  a  fair  construction  thereof,  necessarily 
an  implied  power  of  sale  ;  and  consequently,  that  the 
trustees  were  entitled  to  sell  such  property  in  the 
same  manner,  and  as  freely,  as  if  the  truster  had 
given  special  power  to  that  effect.^  Upon  the  same 
principle,  where  trusts  are  created  for  the  purpose  of 
paying  debts,  and  entailing  the  remainder  of  the 
estate,  or  a  portion  of  it,  —  the  entail,  of  course, 
cannot  be  made  until  the  estate  shall  have  been 
cleared  of  debts  and  other  burdens ;  as,  where  estates 
were  conveyed  to  trustees,  mortis  causa^  with  power 
to  sell  part  of  them  for  pajrment  of  debts  and  pro- 
visions, and  to  entail  another  part,  in  relation  to 
which  no  power  of  sale  was  given — and  the  first  part 
proved  insufficient  to  pay  the  debts;  and  again, 
where  a  trust  was  created  for  the  purpose  of  paying 
debts,  trust-expenses,  and  certain  legacies  —  and 
provided,  after  payment  thereof,  "in  case  my 
personal  means  and  estate  should  not  be  sufficient 
therefor,  I  appoint  my  said  trustees  to  dispone, 
assign,  convey,  and  make  over,  in  terms  of  a  deed  of 
strict  entail"  —  and  the  deed  contained  no  express 
power  of  selling  or  converting  into  money,  or 
burdening  the  personal  or  heritable  property  of  the 
truster  —  and  the  personal  estate  proved  altogether 
insufficient  for  ])ayment  of  the  debts  and  legacies, — 
it  Mas  held  in  both  these  cases,  that  these  were 
primary  and  preferable  burdens  upon  the  trust-estate ; 

'  Hcndci-son,  22a  June,  1841,  3  D.  1049. 
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and  that  therefore  the  trustees  were  entitled  to  sell 
as  much  of  the  heritage  as  should  be  sufficient  for 
payment  of  them.^  But  where  a  party,  after  having 
entailed  his  lands,  conveyed  to  trustees,  mortis  causOf 
all  lands  not  entailed,  and  all  future  acquisitions,  and 
his  personal  estate,  for  the  purpose  of  applying  the 
produce  or  proceeds  to  the  purchase  of  lands,  to  be 
entailed  in  the  same  way  as  he  had  entailed  his  other 
lands  —  but  gave  no  express  power  to  sell  —  and  did 
not  specially  include  a  property  acquired  prior  to  the 
date  of  his  entail,  and  which  it  was  admitted  he  did 
not  intend  to  entail,  —  it  was  held,  in  a  question 
between  the  trustees,  concluding  for  power  to  sell 
that  property,  and  apply  the  price  in  buying  and 
entailing  lands,  and  the  heir-at-law,  that  they  were 
not  entitled  to  a  decree  to  that  effect.' 

Such  cases  as  those  now  stated  are,  when  deter- 
mined strictly,  matters  of  positive  duty  of  trustees. 
In  interpreting  powers  of  trustees  to  sell  property, 
where,  for  instance,  the  purposes  are  the  payment  of 
debts  and  legacies,  and  to  entail  property,  these 
powers  are  regulated  by  an  important  distinction  j^JJj;^^ 
between  debts  and  legacies ;  debts  must  be  a  primary  JJ^^ISJ^* 
object,  whereas  legacies  may  not  necessarily  be  so.^ 

The  principle    of   the   liberal   interpretation   ofJJlJJJJ^"' 
powers  where  the  purposes  are  clear,  applies,  how-  ■^^■• 
ever,  more  properly  to  cases  such  as  the  following ; 
as,  where  parties  were  infeft  in  trust  for  payment  of 
the  truster's  debts,  but  with  fiill  powers  of  sale,  and 

*  Enkine'8  Trnstees,  13th  May,  1829,  7  S.  594  ;  and  M'Kinnon  Camp- 
bell's TroBteea,  4th  Dec.  1838, 1  D.  153. 

'  Allan  V.  Glasgow,  Ist  Sept.  1835,  2  S.  M.  333,  reversing  7th  March, 
1832,  10  S.  438. 

'  See  note  in  cases  of  M'Kinnon,  Campbeirs  TnistccR,  and  Erskine,  tup, 
and  in/,  part  2,  c.  7. 
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carrying  on  all  necessary  actions,  —  in  which  it  was 
held,  that  they  were  entitled  to  pursue  a  declarator 
of  non-entry  against  the  vassal  in  a  portion  of  the 
heritable  estate  ;^  thus,  a  general  power  of  raising' 
and  carrying  on  actions,  was  held  to  extend  to 
extraordinary  actions  of  this  kind.  Where  trustees 
i?eritobio  fl^r®  authorized  to  dispose  of  and  administer  pro- 
Bicuriuca.  perty,  as  to  borrow  money  on  an  estate,  or  to  seD, 
they  have  full  power  of  disposing  of  these  fiinds  for 
payment  of  all  debts,  &c.  due  by  the  estate  or  the 
truster,  and  therefore  may  grant  an  heritable 
security  over  it  for  money  advanced  to  the  truster.^ 
fuuioritjto  ®^»  ^^^^9  ^  general  power  to  sell  and  dispone  the 
agcntotoieiL  ^hole,  Or  any  part  of  certain  lands,  with  power  aJsp 
to  appoint  commissioners,  factors,  and  agents  under 
them,  for  managing  the  trust-business,  is  sufficient  to 
entitle  the  trustees  to  authorize  certain  persons  to 
sell  and  dispose  of  the  trust-property  in  name  of 
them,  the  trustees.^  Ttis  principle  was  held  to 
c^^^"  apply  even  where  a  party  conveyed  his  funds  to 
pul^hldn  trustees  to  purchase  an  estate,  to  be  settled  in  strict 
entail  on  his  son  —  and  they  purchased  an  estate 
without  a  mansion-house,  —  it  was  held,  that  they 
were  authorized  under  the  trust  to  expend  a  balance 
of  the  sum  remaining  in  their  hands  in  the  erection 
of  a  mansion-house/  This  was  held  to  be  in  con- 
formity with  the  intention  of  the  trust,  the  term 
estate  being  held  to  infer  a  place  of  residence ;  and 
that  either  a  property  must  have  been  purchased 
with  a  mansion-house,  and  an  additional  price  paid 


1  Ker,  7tli  Dec.  1838, 1  D.  179. 

'  Dewar,  4th  Dec.  1792,  Bell's  Ca.  8vo.  541. 

^  limes,  22d  June,  1822,  1  S.  518. 

*  Sprot's  Trustees,  lllli  Murch,  1030,  0  S.  712. 
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accordingly,  or  one  must  be  built.  So,  also,  where 
a  trust  was  for  the  purchase  of  lands,  it  was  held 
competent  to  purchase  superiorities,  such  an  acqui- 
sition being  thought  beneficial  to  the  estate.^  But 
such  authority  depends  very  much  on  the  interpreta- 
tion of  each  individual  case. 

In  accordance  with  -the  rule  now  treated  of,  where  2mi°'or 
power  had  been  conferred  upon  a  widow  by  hef  J^JJ^""'**^ 
husband,  of  disposing  of  a  certain  part  of  his  estate 
conveyed  to  trustees,  to  whomsoever  she  pleased  — 
and  she,  by  her  deed  of  settlement,  conveyed  it  to 
her  sister,  together  with  all  her  own  property  —  and 
declared  that  her  succession  should  be  burdened 
with  the  payment  of  her  debts,  —  it  was  held,  that 
the  sister  could  not  claim  the  portion  of  the 
deceased  husband's  estate,  without  being  liable  for 
the  debts  of  the  widow  to  that  extent.^  Here  the 
extensive  nature  of  the  power  of  disposal,  implied 
that  it  was  meant,  notwithstanding  the  trust-invest- 
ment, to  be  disposable  by  the  widow  as  part  and 
parcel  of  ^er  estate,  disposable  at  her  death,  and 
subject  to  the  conditions  attending  it  generally. 

2.  A  very  distinctive  instance  of  the  application  2teSSf  toSS^ 
of  the  rule,  that  trusts  are  to  be  strictly  interpreted  ««*«»• 
as  regards  the  tenor,  nature,  or  amount  of  the  trust- 
property,  or  where  not  plainly  accessory  to  a  special 
power  given,  occurs  in  the  case  of  Graham's  Trustee 
V.  Boswell  f  in  which  there  being  a  deed  conveying 
an  estate  to  the  trustees,  to  hold  it  for  a  term  of 
years,  and  then  denude  in  favour  of  certain  parties, 
with  a  clause  empowering  them  to  "  grant  tacks  of 

'  Sharpo,  11th  Feb.  1823,  2  S.  203.    Bat  see  port  3,  c.  8,  s.  3. 
«  Watt,  2l8t  Nov.  1829,  8  S.  107. 
'  2d  Dec.  1830,  9  S.  121. 
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my  lands,  and  appoint  factors  thereon ;  and  to  settle 
and  adjust  all  accounts,  of  whatever  kind,  that  may 
be  unsettled  at  my  death ;  and  to  do  every  thing 
relative  to  the  management  of  my  estate  and  afiairs 
that  I  could  do  myself," —  it  was  held,  that  the  trus- 
tees were  not  entitled  to  raise  an  action  of  division 
of  commonty.  The  powers  in  this  trust,  although 
very  extensive,  were  held  to  be  powers  of  manage- 
ment only,  and  therefore  could  not  be  extended  to 
an  act  altering  the  nature  of  the  property  itself,  as 
vested  in  them,  by  converting  what  was  held  by 
them  in  commonty,  into  a  smaller  subject  to  be  held 
in  fee  simple. 
di'^pro'tw!^.  ^  strict  rule  of  interpretation  of  powers  may 
arise  from  a  special  provision  of  the  trust-deed ;  as, 
where  a  party  is  by  deed  appointed  trustee  and 
fector,  it  is  incompetent  for  his  co-trustees  to  super- 
sede him;^  whereas,  if  appointed  by  the  trustees 
themselves,  they  would  certainly  have  that  power. 
difflrenf  *  Again,  the  declaration  of  a  special  purpose  may 
though        exclude  the  exercise  of  other  powers  of  a  different, 

apparently  *^ 

Mibiidiaiy,  though  apparently  of  a  subsidiary  class.  Thus,  a 
trust  for  the  purpose  of  sale  does  not  necessarily 
convey  a  power  of  granting  leases  f  for  the  declara- 
tion of  the  special  purpose  excludes  the  exercise  of 
the  ordinary  power  conveyed  by  a  trust  in  general 
terms.  So,  also,  the  declaration  of  a  special  purpose, 
and  consequent  conveyance  of  a  special  and  definite 
power,  may  operate  as  an  exclusion  of  the  application 
of  the  general  rule  of  law,  major  includit  minorem. 


>  Falton,  15ih  Feb.  1831,  9  S.  442. 

2  See  English  case  of  Evans  r.  Jackson,  8  Sim.  217  ;  and  Btill  less  can 
trustees  lease  to  one  of  themselves  ;  ex  parte  Hughes,  6  Ves.  617  ;  Attorney- 
General  r.  Earl  of  Clarendon,  17  Ves.  491,  500. 
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Thus,  a^trust  for  the  purpose  of  sale  will  exclude  the 
power  of  borrowing.^  So,  also,  in  England  it  has 
been  held,  that  if  lands  be  devised  to  trustees  to  sell 
for  payment  of  debts,  and,  subject  to  that  charge,  be 
given  to  A  for  life,  without  impeachment  of  waste, 
with  remainders  over,  (/.  e.  a  disposition  to  A  in 
liferent,  with  the  fee  to  B  and  C,  subject  to  a  power 
of  sale  for  payment  of  debts,)  the  trustees  must  not 
raise  the  money  by  a  sale  of  timber,  which  would  be 
a  hardship  on  the  tenant  for  life,  (liferenter,)  but  by 
a  sale  of  part  of  the  estate  itself;  and  should  the 
trustees  have  improperly  resorted  to  a  fall  of  timber, 
the  tenant  for  life  would  have  a  charge  upon  the 
lands  to  the  amount  of  the  proceeds.^ 

It  may  be  stated,  as  a  general  rule,  that  power  of  ^®^*« 
originating  or  carrying  on  matters  connected  with 
trade  or  manufactures  will  never  be  presumed,  and, 
therefore,  requires  the  most  strict  and  special 
powers.  In  the  case  of  copartnery,  it  has  been 
decided,  that  trustees  are  not  boimd  at  once  to 
discontinue  the  connection  of  the  trust-property 
with  it,  unless  so  directed  by  the  trust-deed ;  and 
are,  therefore,  not  liable  for  loss  that  may  arise  to 
the  estate  thereby ;  but  still  that  does  not  apply  to 
the  case  of  trustees  engaging  in  the  copartnery  for 
behoof  of  the  estate,  but  simply  to  their  power,  and, 
perhaps,  in  some  cases,  their  duty  of  allowing  the 
estate  to  derive  the  benefit  arising  to  it  from   a 

'  So,  in  England,  trost  for  sale,  if  there  be  nothing  to  negative  the'eettler'B 
intention  to  convert  the  estate  absolutely,  will  not  anthorize  the  trustees  to 
execute  a  mortgage ;  Haldenly  v.  Spofforth,  1  Beay.  390. 

'  Davies  v,  Westoomb,  2  Sim.  425,  and  Lewin  on  Trusts,  333.  Nor  is 
this  inconsistent  with  the  rule  as  to  borrowing  under  a  power  of  sale,  for  it  is 
the  latitude  incident  to  a  power  which  authorizes  it,  (see  page  144,)  and 
which,  moreover,  is  used  in  support  of  the  interests  of  all  parties  under  the 
deed. 


156      ,  POWERS  OF  TRUSTEES 

profitable  concern.^  The  course  to  be  adopted  by 
trustees,  in  such  circumstances,  will  be  treated  of 
under  the  title  regarding  duties. 

fx^udt'de-  ^-  ^®  ^^^  ^^^*'  ^^®^®  powers  or  purposes  are 
damtionof  expUcitlj  Stated,  they  must  be  strictly  complied 
purpont.  Of  with,  applles  to  questions  of  construction  of  special 
pratatioD.  powers,  as  in  regard  to  the  special  terms  of  a  power 
of  division,  or  of  appointing  trustees.*  Thus,  in  the 
case  of  a  power  of  apportioning  an  estate,  where  it  is 
simply  to  divide  it  among  a  certain  party's  children, 
although  discretion  be  allowed  as  to  the  amount  of 
the  provisions,  still  by  this  power,  which  is  definite 
and  explicit,  and  the  most  special  of  all  powers,  a 
vested  interest  is  created  in  the  whole  of  the  chil- 
dren referred  to  ;  and,  therefore,  the  trustee,  in 
making  such  division,  is  not  entitled  to  deprive 
any  of  them  of  a  share,  but  must  divide  it  amongst 
the  whole.  Thus,  where  a  testatrix  made  a  provi- 
sion in  her  settlement  for  payment  to  her  daughter, 
in  liferent,  for  her  liferent  use  allenarly,  and  to  her 
children,  in  such  proportions  as  she  might  appoint ; 
and  failing  thereof,  equally  among  such  of  them  as 
should  survive  the  truster,  share  and  share  alike, 
in  fee,  of  a  certain  sum — and  nine  children  survived 
their  grandmother,  the  testatrix,  but  two  of  these 
predeceased  their  mother,  without  issue  —  and  their 
mother,  in  exercise  of  the  faculty,  executed  a  deed 
of  distribution,  allotting  a  very  small  proportion  of 
the  entire  sum,  in  various  proportions,  among  six  of 
the  surviving  children,  and  the  whole  residue  to  the 
seventh,  —  it  was  held,  that  immediately  on  the 
death  of  the  testatrix,  sljus  qucesitum  vested  in  each 

^  Thomson,  16th  February,  1838, 16  S.  560.  '  See  iup.  page  137. 
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of  the  nine  children  then  alive,  to  some  share  of  the 
sum  of  which  their  mother  could  not  deprive  them  ;• 
that  the  omission  to  allot  any  share  on  account  of 
the  two  children  who  predeceased  their  mother,  and 
which  would  have  fallen  to  their  representatives, 
rendered  the  deed  of  appointment  disconform  to  the 
will  of  the  testatrix ;  and  that  the  deed  of  appoint- 
ment being  thus  disconform,  must  be  altogether  set 
aside.^  This  rule  applies  also  to  cases  where  the 
duties,  as  expressed  by  the  deed,  are  fixed  and 
definite,  and  expediency  suggests,  or  at  least  appears 
to  suggest,  that  it  would  tend  more  to  the  ad- 
vantageous attainment  of  the  main  object  of  the 
tnist,  that  a  course,  varying,  more  or  less,  according 
to  the  circumstances  of  the  case,  from  that  specially 
laid  down  in  the  deed,  should  be  adopted.  The 
rules  previously  stated  apply  to  questions  of  con- 
struction of  powers,  properly  so  called,  that  is, 
what  they  ought  to  do,  and  may  do ;  the  present 
rule  applies  to  trusts,  as  distinguished  from  powers, 
and  therefore  to  the  question,  how  the  precise 
powers  given  ought  to  be  executed.  These,  there- 
fore, are  powers  to  which  the  most  strict  interpreta- 
tion is  to  be  applied.  Numerous  examples  of  thej^^SiT^*"'*^ 
application  of  this  rule  will  be  found  under  the 
head  of  the  duties  of  trustees,  to  which  subject  it  of 
course  mainly  applies.* 

The  duties  of  trustees,  in  trusts  for  charities,  ar^^*'^®"?' 

'  .  '         ^  tnutecB  in 

usually  of  a  very  specific  and   definite   kind,  thetn-t^ft"^ 

1    .    .1      1      .  .  ,  «  ,,  ,    .         1       charitable 

details  bemg,  m  general,  pretty  fully  stated  m  theandbcnevo- 

'  Watson,  17th  Feb.  1837,  15  S.  586  ;  Sivright,  27th  Jan.  1824,  2  S.  643  ; 
Stein,  8th  Dec.  1826,  5  S.  101,  per  L.  Robertson,  in  Milne,  6th  June,  1826, 
4  S.  679  ;  and  £ng.  case  of  Kemp  «.  Kemp,  5  Ves.  849. 

'  See  part  2,  c.  5. 
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deed,  and  the  duties  chiefly  those  of  superinten- 
dence, and  not  of  individual  trust  and  exercise  of 
discretion,  except  in  regard  to  the  execution  of  the 
truster's  intention  as  to  the  original  establishment  or 
application  of  the  fund,  as  to  which,  likewise,  there 
is  little  peculiar  to  them,  as  distinguished  from  trusts 
generally.  The  principal,  and  almost  the  only  con- 
fidence reposed,  is  in  the  choice  of  the  objects  of  the 
charity  from  a  class  nominated  by  the  truster,  in 
performing  which  office,  every  thing  indicating  a 
limitation  of  that  class  must  be  strictly  attended  to. 
u^"^^  The  trustees  may,  of  course,  do  whatever  is  abso- 
lutely necessary  for  the  candying  of  the  object  of  the 
trust  into  effect.  Thus,  they  may  grant  leases  of 
^tr^  lands.^  But,  in  i-egard  to  alienating  the  property,  it 
gratuitouBiy.  jj^s  heetL  dccidcd,  that  they  cannot  do  so  gratui- 

*  Town  of  Edinburgh,  25th  July,  1694,  M.  9107  ;  see  Bow,  6th  Dec.  1825, 
4  S.  276.  Govemors  of  charities,  of  course,  cannot  grant  leaaes  to,  or  in 
trust  for,  one  of  themselves,  Attorney-General  v.  Dixie,  13  Ves.  519,  534  ; 
Attorney-General  v.  Earl  of  Clarendon,  17  Ves.  491,  500  ;  or  containing  any 
covenant  for  the  private  advantage  of  the  trustees,  Attorney-General  r. 
Mayor  of  Stamford,  2  Sw.  592,  593.  And  the  two  principle  points  to  be 
attended  to  are,  that  they  be  for  an  adequate  consideration,  and  of  a  proper 
and  reasonable  duration,  otherwise  the  court  will  interfere,  Attorney-General 
«.  Morgan,  2  Russ.  306.  The  lease  may  be  annulled,  on  the  ground  of  under- 
value. East  V.  Ryal,  2  P.  W.  284  ;  Attorney-General  e.  Lord  Gower,  9  Mod. 
224,  229  ;  Attorney-General  v,  Magwood,  18  Ves.  315  ;  Attomey-Greneral  v. 
Dixie,  13  Vee.  519 ;  Poor  of  Yervel  «.  Sutton,  Duke,  43  ;  Eltham  Parish  v. 
Warreyn,  Duke,  67  ;  Wright  «.  Newport  Pond  School,  Duke,  46  ;  Rowe  v. 
Almsmen  of  Tavistock,  Duke,  42  ;  Crouch  «.  Gtizens  of  Worcester,  Duke, 
33;  but  it  must  be  of  more  than  a  trifling  amount,  Attorney-General  r. 
Cross,  3  Mer.  541,  per  Sir  W.  Grant.  A  limitation  as  to  Uie  duration, 
and  against  increase  of  rent,  contained  in  the  deed,  was  held  not  to  justify 
the  granting  of  leases,  from  time  to  time,  at  no  more  than  the  original 
reservation,  Watson  v,  Hinsworth  Hospital,  2  Vem.  596,  per  Lord  Cowper ; 
and  see  Lydiatt «.  Foach,  Id.  410  ;  Attorney-General  v.  Master  of  Gathrine 
Hall,  Cambridge,  Jac.  381.  But  the  security  of  the  rent  being  the  chief 
point  regarded,  an  undervalue  must  be  fraudulent  to  render  the  lease  null ; 
tx  parte  Skinner,  2  Mer.  457,  per  Lord  Eldon.  The  length  of  the  lease 
will,  of  course,  with  us,  be  determined  by  the  ordinary  rules  as  to  leases 
by  trustees ;  see  inf.  part  2,  c.  5. 
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tously,  or  without  adequate  value.^  But  in  the  case 
of  the  Merchant  Company  and  Trades  of  Edinburgh  Exceptions. 
V.  the  Governors  of  Heriot's  Hospital,^  where  the 
funds  were  directed  to  be  employed  towards  pur- 
chasing certain  lands  in  perpetuity,  to  belong  to  the 
Hospital,  and  the  yearly  value  of  the  lands  so  pur- 
chased to  be  appropriated  to  the  purposes  of  the 
trust,  —  it  was  held,  that  the  trustees  had  power  to 
feu  out  these  lands.  Here  the  power  of  selection  of 
the  source  of  income,  and  the  power  of  subsequent 
management  and  application  of  funds,  was  held  to 
imply  a  certain  latitude  or  discretion  as  to  the 
improvement  of  the  source  of  income  so  obtained  or 
selected.  And  in  the  case  of  the  Trustees  of  Mrs 
Moor's  Mortification  v.  Wilson,^  where  a  sum  was 
bequeathed  for  the  purpose  of  being  invested  in  land, 
for  behoof  of  the  poor  of  a  parish  for  ever  —  and 
certain  lands  having  been  purchased  which  held  of 
the  crown,  —  the  trustees  were  held  entitled  to 
dispose  of  the  superiority  for  the  benefit  of  the  trust. 
Here  the  original  power  of  selection  was  held  to 
imply  a  farther  power  of  adjustment,  or  completion 
merely,  but  not  in  the  nature  of  a  power  of  aliena- 
tion of  the  trust-estate.* 


>  Christie,  6th  July,  1774,  M.  5755. 

'  9th  August,  1765,  M.  5750.  >  25th  June,  1814,  F.  C. 

*  These  cases  are,  howeyer,  special  in  their  nature,  and  must  not  be  looked 
upon  as  establishing  any  riglit  or  principle  of  extension  of  powers  of  dis- 
posal or  alienation  of  the  trust-property.  Thus,  in  England,  it  is  held,  as  a 
general  rule,  that  tmstees  of  charities  have  no  authority  to  make  an  absolute 
disposition  of  the  charity-estate,  as  to  part  with  lands  to  a  purchaser,  and 
substitute,  instead,  the  reservation  of  a  rent,  Attorney-General  e.  Kerr,  2 
Bear.  420  ;  BUckston  e.  Hemsworth  Hospital,  Duke,  49  ;  Attorney-General 
e.  Brettingluun,  3  Beav.  91  ;  and  see  Attorney-General  t.  Buller,  Jac  412 ; 
or  accomplish  the  same  end  by  demising  for  long  terms,  as  for  999  years, 
Attorney-General  v.  Green,  6  Yes.  452  ;  or  for  terms  of  ordinary  duration, 
with.covenantB  for  perpetual  renewal,  Lydiatt  v.  Foach,  2  Vcru.  410  ;  Attor- 
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Removing 
toachen 


Right  to 
aurpliu. 


Increaie  of 
allowvioes. 


Where  power  of  appointing  teachecs  is  given 
in  general  terms  under  a  deed  of  mortification,  or 
other  trust,  the  trustees  have  the  power  of  removal 
at  pleasure.^ 

In  regard  to  the  right  to  the  surplus,  where  there 
is  a  conveyance  for  a  certain  definite  purpose,  and 
directions  given  in  regard  to  the  amount  of*  the 
interests  to  be  created,  —  it  has  been  held,  in  the 
case  of  the  Hospital  of  Perth  v.  The  Patrons  of 
Butler's  and  Jackson's  Mortification,^  —  that  where 
an  estate,  originally  destined  for  the  support  of  a 
certain  number  of  poor  persons  in  an  hospital,  in  the 
same  manner  in  which  other  poor  persons  were  then 
kept,  had  risen  considerably  in  value,  so  as  to  admit 
of  a  much  larger  allowance  to  each  pauper  than  they 
got  at  the  date  of  the  foundation,  the  court  directed 
the  whole  proceeds  to  be  divided  among  them.  And 
in  the  recent  case  of  M'Leishe's  Trustees  v.  M'Leish,^ 
where  a  party's  whole  funds  and  estate  were  conveyed 
solely  for  the  use  of  the  poor  of  the  Scotch  Episcopal 
communion  of  Scotland,  —  it  was  held,  that  notwith- 
standing the  specification  mentioned  —  a  certain 
number  of  beneficiaries,  and  a  certain  proportion  in 
which  the  annual  proceeds  were  to  be  distributed  — 


ney-GI«neral  v.  Brooke,  18  Ves.  326  ;  or  by  grantiiig  reveiBionary  terms,  see 
Attomey-Greneral  «.  Kerr,  ut  tup.  And  although  an  absolute  disposition  is 
only  considered  a  breach  of  trust,  when  the  proceeding  is  inconsistent  with  a 
proYident  administration  of  the  estate  for  the  benefit  of  the  charity,  see 
Attorney-General  9.  Warren,  2  Sw.  302,  and  Wils.  411  ;  Attorney-General 
V,  Hongerford,  8  Bl.  487,  and  2  CI.  and  Fin.  357  ;  Attorney-General  t.  Kerr, 
2  Beav.  428 ;  stil  Ithe  general  principle  applies  to  our  law. 

'  Gibson,  Uth  March,  1836, 14  S.  710,  and  1  Robin.  Ap.  Ga.  16  ;  Adam^ 
7th  July,  1814,  reported  in  note  to  Gibson,  14  S.  ut  tup ;  Mason,  23d  Jan. 
1836, 14  S.  343  ;  Gibson,  22d  Dec.  1837, 16  S.  301  ;  Bell,  15th  June,  1836, 
16  S.  1136  ;  Melrin,  4th  Dec.  1841,  4  D.  172. 

'  Ab  reported  in  Bell's  Ca.  fol.  173  ;  incorrectly  reported  in  M.  5758. 

'  25thMay,  1841,  3D.  914. 
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the  whole  estate  was  intended  to  be  conveyed,  and  ^p^p^'„ 
that,  therefore,  any  surplus  income  arising,  after 
satisfying  the  defined  sums  appointed  to  be  paid, 
might  .be  competently  employed  to  add  to  the 
number  of  persons  fiurly  within  the  scope  and  mean- 
ing of  the  trust-proprietor,  or  to  increase,  to  a 
reasonable  extent,  the  sums  to  be  paid  to  the  indi- 
viduals intended ;  or,  otherwise,  be  reserved  by  the 
trustees,  in  their  discretion,  for  supplying  deficiencies 
in  future  years.  In  these  cases,  the  principle  pro- 
ceeded on  is,  that  where  it  was  evidently  the  inten- 
tion of  the  truster,  that  the  whole  estate,  as  existing 
at  the  period  of  the  creation  of  the  trust,  was  to  be 
applied  to  the  purposes  of  the  trust,  and  the 
general  property  actually  conveyed  is  clearly  ascer- 
tained, any  surplus  is  a  mere  accessory. 

Where  a  right  to  the  surplus  may  or  does  exist  in  J^S^iw. 
the  heir-at-law,  the  trustees  cannot,  by  implication 
or  interpretation,  be  held  as  entitled  either  to  sell  or 
borrow.  They  can  only  do  so  if  such  powers  are 
specially  given  by  the  trust-deed.  Where  they  are 
only  authorized  to  distribute  or  apply  the  free 
proceeds  of  the  estate,  the  debts  may  be  paid  from 
the  gross  produce ;  and  repairs  must  be  paid  from 
the  same  source  before  there  can  be  any  free  produce 
to  distribute.^  Nor  is  this  at  variance  with  the  rule 
as  to  powers,*  that  where  the  evident  purpose  of  the 
truster  cannot  be  carried  into  effect  without. certain 
things  being  done  by  the  trustees,  such  powers  are 
presumed  to  have  been  given,  which  depends  upon 
another  principle  altogether,  that  being  the  case  of  a 


'  M'Leish,  Mt  sup.  per  Lord  Monerieff.  '  See  iup»  page  129. 
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positive  primary  object  declared  by  the  truster,  to 
which  ulterior  objects  are  to  be  held  as  subsidiary ; 
whereas  the  question  here  is  between  an  existing 
right,  that  of  the  heir,  and  a  right  for  a  special 
purpose  granted  to  a  different  party,  as  to  whether 
that  right  shall  be  extended  beyond  the  precise  terms 
of  the  bequest,  and  thereby  interfere  with  an  existing 
right.  And  moreover,  the  principle  of  this  exten- 
sion of  powers  has  been  doubted  by  very  competent 
authority,  and  ought  by  no  means  to  be  applied  to 
cases  of  an  opposite  nature.^ 

The  general  rule  as  to  the  application  of  the  funds 
to  the  purposes  of  the  trust  is,  that  the  intention  of 
the  truster  shall  be  liberally  interpreted.  Thus, 
where  a  mortification  was  made  for  the  purpose  of 
2^*^pu^  keeping  idle  boys  at  work  by  employing  them  in  a 
toto^IT^*  woolen  manufactory,  it  was  held  competent  to 
employ  them  in  a  linen  manufiictory.^  And  where 
a  sum  was  mortified  for  maintaining  at  college  three 
sons  of  craftsmen  of  ^Aberdeen,  —  it  was  held,  that 
when  there  were  not  three  to  present,  the  patrons 
were  bound  to  present  three  other  boys.^  Where  a 
mortification  is  created  chiefly  for  a  certain  purpose, 
but  other  accessory  duties  are  attached  to  it  by  the 
deed,  notwithstanding  that  these  purposes  should 
cease  from  any  necessary  cause,  the  whole  sum  will 
be  due  for  the  support  of  the  primary  purpose  of  the 
trust,  if  that  be  not  so  much  more  than  sufiicient  as 
plainly  to  go  beyond  the  object  of  the  truster,  and  if 


>  MOidah,  m  9up,;  and  AUan,  lot  Sep.   1835,  2  S.  M.  333.    See  also 
TnutB  by  Operatioii  <^  Law,  part  3,  c.  2,  s.  4. 
'  Town  of  Edinborgh  v,  Binny,  25th  July,  1694,  M.  9107. 
*  College  of  Aberdeen,  14th  Feb.  1710, 2  Fonnt  557i 
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there  be  no  one  who  has  a  more  stringent  claim.^ 
The  internal  economy  and  application  of  the  fiinds^ 
apart  from  questions  as  to  objects  of  the  trust,  is  a 
matter  properly  in  the  discretion  of  the  trustees 
alone,  and  not  to  be  interfered  with  unless  in  regard 
to  important  matters  of  arrangement,  and  where 
their  conduct  is  very  evidently  unjustifiable.^     But 


^  Kirk-Session  of  Monimail,  21st  Nov.  1828,  7  S.  45.  A  number  of 
questions  have  occurred  in  England  as  to  the  application  of  the  funds  to  the 
purposes  of  such  trusts,  which,  although  very  special  in  themselves,  and  by  no 
means  to  be  taken  as  of  podtiye  authority  in  our  law,  may  be  referred  to  in 
illustration.  Thus,  trustees,  whether  individuals  or  corporations,  must  not 
divert  their  application,  as  if  a  trust  for  a  preacher  in  one  parish  be  applied 
to  another  parish,  or  the  poor,  or  such  other  purpose  ;  Duke,  116  ;  and  see 
Wivelscom,  case  Id.  94  ;  or  for  the  poor  of  one  parish,  and  they  extend  it  to 
other  parishes ;  Attorney-General  v.  Brandreth,  1  Y.  and  C.  Ch.  He.  200  ;  or 
to  repair  a  chapel,  and  tiie  rents  be  miJLed  up  with  the  poor-rate  for  parochial 
purposes  ;  Attorney-General  «.  Vivian,  1  Russ.  226,  237  ;  or  for  erecting  an 
hospital,  and  it  is  diverted  to  paving  and  cleansing  the  town ;  Attorney- 
General  t,  Kell,  2  Beav.  575  ;  or  where  a  chapel  was  granted  for  the  use  and 
benefit  of  a  school,  it  was  held  that  the  revenues  of  the  charity  could  not  be 
applied  towards  enUuging  the  chapel  for  the  acoonmiodation  of  Uie  inhabitants 
attending  divine  service  in  it ;  Attorney-General  v.  Earl  of  Mansfield,  2  Ruas. 
501.  So,  also,  a  fund  for  relief  of  poor  citizens,  who  often  were  grievously 
burdened  by  the  imposts  and  taxes  of  the  dty,  was  held  not  to  be  applicable 
to  the  payment  of  rates,  or  the  support  of  such  poor  as  received  parish  relief, 
but  only  for  the  relief  of  such  poor  as  were  not  supported  by  the  parish  ; 
Attorney-General  «.  Corporation  of  Exeter,  2  Russ.  45,  and  3  Russ.  395. 
And,  of  course,  much  less  can  the  trustees  abolish  the  subject  which  the  trust 
was  meant  to  support,  as  a  chapel ;  ea  parU  Greenhouse,  1  Mad.  92,  reversed 
on  technical  grounds,  1  Bl.  N.  R.  17. 

'  So,  also,  in  England,  the  powers  of  trustees,  as  regards  the  management 
of  tlie  trust,  are  liberally  interpreted.  Thus,  where  trustees  were  directed  to 
apply  the  rents  '<  towards  the  necessary  finding  a  master,  and  for  the  pains  of 
such  master,*'  it  was  held  competent  for  them  to  apply  part  of  the  revenue 
towards  rebuilding  and  repairing  the  school-room  and  school-house ;  Attorney- 
General  9.  Mayor  of  Stamford,  2  Sw.  592.  So,  also,  a  trust  **  for  the  relief 
of  the  poor,"  was  held  to  authorize  an  application  of  the  funds  to  the  building 
of  a  school-house,  and  the  education  of  the  poor  of  the  parish  ;  Wilkinson  t. 
Malin,  2  Tyr.  544,  570.  And  where  an  estate  had  been  conveyed  to  trustees 
for  the  purpose  of  repairing  a  church,  and  chapel  of  ease  thereto  belonging 
— and  the  parish  had  taken  down  the  chapel  to  erect  a  new  one  on  a  different 
site, — it  was  held,  that  the  trustees  were  entitled  to  expend  the  accumulated 
rents  upon  the  rebuilding  of  the  chapel ;  but  it  was  held,  that  the  rents  only. 
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in  all  their  actings,  trustees  should  beware  not  to  go 
beyond  the  clear  intention  and  authority  of  the 
trust-deed,  particularly  in  regard  to  measures  in  any 
way  affecting  the  trust-property;  as  by  doing  so 
they  interfere  with  the  right  which  exists  in  the 
truster's  (founder's)  heirs  and  successors.^ 

Although  in  mortifications,  the  heirs-at-law  of  the 
truster  have  no  right  qua  heirs,  to  interfere  in  the 
proper  and  ordinary  administration  of  the  trust,  yet 
a  title  for  ever  remains  in  them  to  challenge,  by 
action  in  the  Court  of  Session,  which  has  the  power 
of  controlling  administrators  generally,  any  positive 
abuse  of  the  trust,  or  diversion  of  the  funds  to  other 
purposes  than  those  for  which  alone  it  has  been 
constituted  f  which  right  belongs  also  to  executors 
or  administrators,^  as  well  as  to  all  persons  having  an 
interest  to  complain  of  the  actings  of  these  trustees.* 


and  not  the  oorpiis  of  the  estate,  conld  be  so  applied  ;  and  the  Court  had  - 
great  doubts  whether  any  thing  oonld  be  laid  out  upon  the  fitting  up  of  the 
chapel ;  Attorney-General  e.  Foyster,  1  Anst  116.  So,  also,  where  the 
founder  of  a  school  directed  that  certain  sahries  should  be  paid  to  the 
teaehen,  but  made  no  prohibition  as  to  raiamg  them,  the  trustees  were  held 
to  be  entitled  to  raise  them  to  a  reasonable  amount ;  Attorney-General  e. 
Dean  of  Christchurch,  2  Russ.  321.  But  if  a  fond  be  given,  not  for  individual 
benefit,  but  for  the  diechaxge  of  certain  duties,  as  for  the  support  of  a  school- 
master, and  the  fond  increase  to  such  an  extent  as  to  yield  more  than  a 
ressonable  compensation  for  the  duties  to  be  performed,  the  Court  will  not 
allow  the  surplus  to  be  expended  nnnecesBarily,  but  will  order  it  to  be  applied 
for  the  promotion  of  some  other  charitable  purpose ;  Attorney-General  e. 
Master  of  Brentwood  School,  1  Id.  and  K.  376,  394.  But  the  dispoeal  of 
the  surplus  in  such  a  case  in  SootUnd  would  depend  on  the  special  terms 
«f  the  deed,  not  upon  any  arbitrary  exerdse  of  discretion  on  the  part  of 
tiie  Court. 
1  See  Trusts  by  Operation  of  Law,  part  8,  c  4. 

•  M^Leish,  ut  iup. ;  Christie,  ut  tup. ;  HUl,  14th  April,  1826,  2  W.  S.  91. 

«  Campbell  and  M'Intyre,  12th  June,  1824,  3  S.  126  ;  Macansland,  16th 
Jan.  1798,  M.  2010. 

*  Bow,  6th  Dec  1825, 4  S.  276  ;  Christie,  ut  tup, ;  Heriot's  Hospital,  ui  tup. ; 
Ross,  liitk  Feb.  1818, 5^.  589.  For  forther  information  as  to  the  history,  &c 
of  this  subject,  see  Hunter  on  Landlord  and  Tenant,  1 12. 
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4.  Hence  occurs  the  rule,  that  as  the  special  22ri*o!i- 
provisions  and  conditions  of  trust-deeds  must  be* 
strictly  complied  with,  so  also,  more  particularly, 
where  a  special  restriction,  or  strict  specification 
amounting  to  a  restriction,  exists  in  the  deed,  with 
regard  to  any  particular  act  or  acts,  such  restrictions 
are  strictly  enforced,  to  the  exclusion  of  powers  of  a 
character  subsidiary  to  those  specially  excluded. 
Thus,  where  there  is  an  express  proyision  against^ 
lands  being  sold,  they  cannot  be  granted  in  feu  in 
return  for  a  reserved  rent,  with  or  without  a  sum 
immediately  payable.^  And  where,  by  a  deed  of 
mortification,  lands  were  conveyed  for  the  education  Aitonpiin. 
and  entertainment  of  three  bursars,  and  the  rental 
having  in  course  of  time  greatly  increased,  a  contract 
was  entered  into  between  the  patron  and  adminis- 
trators of  the  mortification,  to  increase  the  number 
of  bursars  in  proportion  as  the  rental  should  increase ; 
this  contract,  after  having  been  acted  on  for  more 
than  forty  years,  was  reduced,  on  the  ground  of  its 
being  in  violation  of  the  deed  of  mortification  —  it 
being  in  the  original  deed  expressly  provided,  that 
what  should  be  over  and  above  the  entertainment  of 
the  foresaid  youths,  and  payment  of  their  regents, 
should  be  bestowed  entirely  upon  them,  in  three 
proportions,  for  certain  purposes.^  Where  lands 
were  conveyed  to  trustees,  who  were  directed  to  pay  JjJ" 
two-thirds  of  the  rents  to  two  young  men  in  con- 
tinual succession,  descendants  of  the  testator's 
brothers  —  and  if  such  should  fkH,  and  be  extinct, 
then  to  any  other  young  men  of  the  same  simame, 
the  provision  being  to  endure  ten  years  each  period, 

1  Cnigcnok  Mortificatioii,  19th  Jane,  1794,  Bell's  Gr,  fol.  49. 
>  Btnmy,  7th  June,  1842, 4  D.  1366. 
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after  which  the  right  of  each  bursar  should  finally 
expire,  and  be  extinguished,  and  his  place  taken  by 
another, — the  last  remaining  of  the  legitimate 
descendants  having  enjoyed  the  provision,  it  was 
held,  that  no  individual  who  had  enjoyed  the  provi- 
sion for  one  free  period  of  ten  years,  could  ever  again 
be  entitled  thereto ;  and  that  the  son  of  an  illegi- 
timate descendant  of  the  truster's  brother  could  not 
be  regarded  as  a  descendant  entitled  to  claim  the 
provision/  Where  a  party  had  made  application  to 
be  admitted  into  Heriot's  Hospital,  as  being,  in 
terms  of  the  will  of  the  founder,  a  poor  fatherless 
boy,  the  son  of  a  freeman  and  burgess  of  the  town  of 
Edinburgh,  and  his  application  was  refused  by  the 
governors  of  the  Hospital,  while  at  the  same  time 
boys  were  admitted,  of  whom  several  had  feithers 
alive  —  the  applicant  having  raised  an  action  against 
the  governors,  to  have  it  found  and  declared  that  he 
was  fully  eligible  to  be  elected,  and  ought  to  have 
been  preferred  and  admitted  accordingly,  and  that 
the  governors  were  still  bound  to  receive  and  admit 
him  to  the  benefits  of  the  institution,  and  to  have 
them  ordained  to  admit  him  accordingly  —  and  when 
the  action  was  raised,  the  pursuer  was  of  an  age  at 
which  he  might  have  been  admitted  into  the 
hospital,  according  to  the  laws  and  constitution 
thereof — but  when  the  case  came  to  be  finally 
decided,  he  was  past  that  age,  —  it  was  held,  that 
the  pursuer,  being  eligible  to  be  elected  and  admitted 
into  the  hospital  when  he  applied  to  the  governors 
for  that  purpose,  it  was  competent  for  the  Court  to 
declare   that   the  governors   were   bound   to  have 

'  Cainiie,  Uth  Nov.  1837, 16  &  1. 
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elected  him ;  that  the  action  in  question  was  a  com- 
petent process  in  which  to  try  any  alleged  error  or 
abuse  in  the  management,  so  far  as  the  rights  and 
interests  of  the  pursuer  were  affected ;  but  that  in 
respect  the  pursuer  was,  at  the  period  of  judgment 
being  pronounced,  past  the  age  at  which  he  could  be 
admitted  to  the  benefit  of  the  institution,  decree 
could  not  be  pronounced  ordering  the  governors  to 
admit  and  receive  him  as  if  he  were  of  competent 
age.^ 

In  cases  of  difficulty,  as  to  the  nature  and  ©xtent  jjjj^^ 
of  their  powers  under  the  trust-deed,  the  proper  J^^!^^ 
course  to  be  adopted  is,  for  the  trustees  to  raise  an  ^^tixmu» 
action  of  declarator,  calling  all  those  interested  to 
oppose  them,  in  regard  to  the  power  as  to  which 
interpretation  is  required,  if  they  shall  think  fit  to 
do  so.  The  course  adopted  by  the  Court  will  invari- 
ably be  in  accordance  with  the  first  rule  already 
stated,  as  applicable  to  special  trusts,  namely, 
that  of  liberal  interpretation,  whenever  the  purposes 
of  the  trust  are  evident ;  and,  on  the  other  hand,  in 
accordance  with  the  second  rule,  namely,  of  strict 
interpretation,  where  it  is  doubtful  whether  such 
matters  are  included  under  the  trust,  the  Court  will 
not  grant  authority  to  do  such  acts.  Where  a 
special  restriction  exists,  the  Court,  in  accordance 
with  the  fourth  rule,  will  not  interfere.  Thus,  the 
Court  refused  to  award  a  greater  sum  of  aliment  to 
an  heir,  aiioqui  sticcessurusy  than  was  provided  by  the 
ancestor's  settlement,  which  contained  a  special 
limitation,^  Where,  again,  the  powers  appear  to  the 
Court  sufficiently  clear  of  themselves,  and  its  inter- 

'  Robs,  14th  Feb.  1843, 5  D.  589. 
'  Reid,  lOtii  March,  1809,  F. 
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ference  would  simply  amount  to  the  Court  directing 
the  trustees  in  the  performance  of  their  duties,  it 
will  on  no  account  interfere,  but  leave  the  trustees 
to  act  upon  their  own  responsibility/  And,  on  the 
other  hand,  as  already  said,  the  Court  will,  at  the 
instance  of  the  trustees  themselves,  or  of  those 
interested,  interfere,  by  declarator,  or  suspension, 
or  otherwise,  to  ascertain  the  powers  of  the 
trustees. 

The  question,  as  to  what  are  the  powers  of  the 
Court  of  Session,  as  a  Court  of  Equity,  in  granting 
or  extending  authority  to  trustees,  under  private 
trust-deeds,  and  when  it  is  to  be  exercised,  is  prac- 
tically one  of  considerable  difficulty.  It  is  evident, 
that  whilst  it  possesses  the  power  of  superintendence, 
and  control  of  trustees,  and  administrators  generally, 
and  of  interpreting  the  intention  of  the  truster  as 
indicated  by  the  trust-deed,  it  cannot,  ea?  nofnli  officio^ 
by  extension  of  the  powers  of  trustees,*  or  otherwise, 
interfere  with,  or  control  the  disposal  of  trust-pro- 
perty, in  any  greater  degree  than  it  could  interfere 
with  such  property  in  the  possession  of  the  truster. 
Therefore  it  may  declare,  that  the  deed,  as  inter- 
preted by  the  Court,  authorizes  a  particular  applica- 
tion of  the  funds ;  but  it  cannot,  eof  proprio  motu^ 
grant  powers  of  doing  so. 

6.  Hence  arises  the  rule,  that  where  special 
powers  are  not  strict  or  imperative,  but  directory 
merely,  they  may  be  interpreted  by  the  Court  in 
accordance  with  the  spirit,  though  not  with  the 
precise  letter  of  the  deed.     Thus,  in  the  case  of 


>  Gregonom  14th  Feb.  1842,  4  D.  678. 

«  See  English  case  of  Wheate  v.  Hall,  17  Ves.  80,  85  ;  Brewster  «.  Angell, 
1  J.  and  W.  628  ;  and  Uwio  on  T.  62. 


a'.a^iii.iLffJit  .^^..u^^^.'^n 


IN  PRIVATE  TRUSTS.  169 

Bailie,  already  referred  to,^  where  it  was  declared, 
in  a  trust  under  a  contract  of  marriage,  that  it 
should  be  competent  to  the  husband  and  wife,  during 
their  joint  lives,  by  joint-deed  or  deeds,  to  substitute 
new  trustees,  when  necessary  from  death  or  renun- 
ciation, and  that,  in  the  event  of  the  death  of  the 
husband  during  the  lifetime  of  the  wife,  it  should  be 
competent  to  her,  with  the  consent  of  the  majority 
of  the  acting  trustees  for  the  time,  to  substitute  in 
like  manner,  the  majority  of  the  surviving  and 
accepting  trustees  being  a  quorum,  and  then,  that 
the  last  surviving  trustee,  failing  all  the  rest,  sliould 
have  fiill  powers  in  terms  of  the  deed,  —  and  the 
husband  having  died,  predeceased  by  all  the  trustees 
named  in  the  deed,  the  widow  was  held  entitled  to 
nominate.  Here,  from  the  nature  of  the  deed,  and 
its  special  provisions,  it  was  evident  there  could  be 
no  question  as  to  the  power,  which  could  not  be 
rendered  inoperative  by  a  mere  direction,  which,  in 
the  circumstances,  could  not  be  followed ;  it  would, 
of  course,  have  been  a  totally  different  matter  had 
the  question  been,  whether  she  could  execute  the 
power  without  that  consent  where  it  could  have 
been  given  ? 

As  already  observed,  the  Court  cannot  interfere  DonMikii 
with  the  administration  of  trusts,  or  powers  of  aofponvr. 
discretionary  nature  ;*  but  where  a  party,  by  deed 
of  voluntary  interdiction  and  trust,  for  the  purpose 
of  paying  an  annuity  to  the  truster,  clearing  off 
debts,  and  making  provisions  for  children,  with 
powers  of  sale,  the  provisions  for  the  children  being. 


>  nth  March,  1835,  13  S.  681,  see  ntp.  141. 
'  See  sup.  s.  2. 
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in  the  eyent  of  the  total  sale  of  the  estate,  and 
reversion  or  provision  to  the  heir,  of  doable  the 
amount  of  the  provision  of  each  of  the  younger 
children,  the  sums  intended  being  left  blank  in  the 
deed,  it  having  evidently  been  the  intention  of  the 
truster  to  fill  these  up  at  some  future  time,  although 
she  had  failed  to  do  so,  —  it  was  held,  that  the 
trustees  were  entitled,  at  sight  of  the  Court,  to 
supply  the  blanks  in  the  deed  with  regard  to  the 
amount  of  the  provisions  to  be  given  to  the  younger 
children.^     This  is  evidently  a  very  doubtful  decision, 
for  the  power  in  question  being  purely  discretionary, 
the  Court  could  not  execute  it  itself,  and,  therefore, 
much  less  could  it  declare  it  where  it  was  evidently 
not  the  intention  of  the  truster  to  create  such  a 
^nSdT     power.*     It    is    inconsistent    with    the    nature    of 
to^^^^  discretionary  powers,  and  at  variance  with  the  well 
"^  established  rule,  that  "where  the  testator,  in  the 

disposition  of  his  property,  overlooks  a  particular 
event,  which,  had  it  occurred  to  him,  he  would,  in 
all  probability,  have  provided  against  it,  the  Court 
will  not  rectify  the  omission  by  implying  or  inserting 
the  necessary  clause,  conceiving  it  would  be  too 
much  like  making  a  will  for  the  testator,  rather  than 
construing  that  already  made  ;"^  or,  in  other  words, 
S*StSl*Md  *^®  Court  hold,  quod  voluit  non  fecit 

^        A  distinction  must,  however,  be  made,  as  to  the 


dlKretlon. 


'  Stewart,  26th  Nov.  1813,  F. 

'  See  Ewen,  17tfa  Not.  1830,  4  W.  S.  346,  reversing  do.  6  S.  479. 

'  2  Roper  on  Legacies,  407  ;  Ferguson  «.  Dunbar,  3  Bro.  C.  C.  469,  in  note 
Belt's  ed.  per  Lord  Thnrlow ;  Bayard  «.  Smith,  14  Ves.  470  ;  Calthorp  «. 
Gough,  3  Bro.  C.  C.  395,  note  ;  Doo  v.  Brabant,  3  Bro.  C.  C.  393  ;  Denn  «. 
Bagshaw,  6  Term.  Rep.  512  ;  White  «.  Warner,  Doug.  344,  note  4  ;  Holmes 
V.  Cradock,  3  Ves.  317 ;  Hamberstone  «.  Stanton,  1  Ves.  and  Bea.  389 ; 
Parsons  f .  Parsons,  5  Ves.  578 ;  Soott  «.  Chamberlayne,  3  Ves.  302-491  ; 
Graasick  «.  Drummond,  1  Sim.  and  Stu.  517  ;  Coop  v.  Banning,  ib.  534. 
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nature  and  amount  of  that  discretion,  for,  no  doubt, 
if  the  discretion  be  absolute,  the  rule  as  to  non- 
interference is  equally  strict ;  for  if  the  discretion 
be  whatever  the  individual  trustee,  or  individual 
trustees,  shall  think  proper,  or  if  they  think  proper, 
without  any  special  limitation  or  direction,  then, 
unless  the  trustees  exercise  that  discretion,  no  vested 
interest  can  arise  in  any  one  to  enforce  the  trust, 
or  in  fevour  of  whom  the  Court  can  enforce  it. 
But  there  is  a  clear  distinction  between  such  cases  5^**' 
as   these,   which   amount   to   a   devolution  of  thes°"«*«<M^ 

BffKt  of  non- 


truster's  power  of  naming  an  heir,  and  where  the 
trust-property  has  been  conveyed  for  behoof  of  a 
certain  class,  with  a  mere  discretionary  power  of  | 

division  to  the  trustee;  for  a  right  in  the  subject  j 

conveyed,  vests  in  the  beneficiaries,  immediately  on  ' 

the  death  of  the  truster,  in  a  mortis  causa  convey- 
ance, subject  only  to  the  power  of  division  in  the  i 
trustee  :^  as,  if  an  estate  be  conveyed  for  behoof  of 
the  truster's  children,  with  power  to  the  trustee  to  | 
divide  it  among  them,  in  such  proportions  as  he  j 
shall  think  proper,  and  he  fails  to  do  so,  either  by  i 
death   or  other  termination  of   the   trust,   as   on 
majority,  marriage,  or  otherwise.^    Thus,  where  one 
of  four  trustees,  who  were  appointed  to  divide  a  sum 


»  Watson,  17th  Feb.  1837,  15  S,  686  ;  Sivwright,  27th  Jan.  1824,2  S.  648 ; 
stein,  8th  Dec.  1826,  5  S.  101 ;  as  alao  English  Cases  of  Hands  «.  Hands, 
dted  Swift  t;.  Gregson,  1  T.  R.  437,  note  ;  and  Phillips  r.  Garth,  3  B.  C.  C. 
69  ;  Kemp  t,  Kemp,  6  Ves.  849  ;  Rayner  v.  Mowbray,  3  B.  C.  C.  234  ; 
Grieyeson  t,  Kirsopp,  2  Keen,  653  ;  Longmore  «.  Broom,  7  Ves.  124  ;  and 
see  Wright  v,  Atkyns,  19  Ves.  302  ;  but  see  Pope  v.  Whitcombe,  3  Mer.  689, 
and  L.  on  T.  585. 

'  See  part  3,  o.  2,  s.  2.  A  direction  to  divide  equally  among  a  certain  cUus, 
is  of  course  a  trust,  not  a-  power ;  Wluun'e,  16th  July,  1760,  M.  6599 ; 
and  English  Cases  of  Phillips  9.  Garth,  3  B.  C.  C.  64  ;  Bayner  t.  Mowbray, 
ib.  234. 
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among  certain  children,  was  dead,  it  was  held,  that 
a  division  made  by  the  three  surviying  trustees  could 
not  subsist,  and  that  the  succession  must  &I1  to  be 
divided  among  the  children,  as  it  would  have  done 
by  course  of  law,  ab  tntestato^  it  not  being  a  trust  of 
current  administration,  and  the  power  not  being  to 
any  of  the  four,  or  a  quorum.^     So,  also,  where  a 
conveyance  was  for  behoof  of  certain  parties,  or  failing 
them,  to  their  descendents,  in  such  shares  and  pro- 
portions as  should  be  judged  proper  by  the  trustees, 
or  successors  of  them,  according  to  circumstances, 
and  as  their  necessities  at  the  time  might  require  it, 
and  the  trustees  refiised  to  exert  the  discretionary 
power,  there  being  a  difficulty  as  to  the  parties  for 
whose  behoof  it  was  created,*  the  Court  declared  the 
rights  of  parties  according  to  law.'    Here,  there  is 
a  positive  conveyance  of  a  fixed  sum,  for  behoof  of 
certain  parties ;  the  trust-estate  is  not  merely  to  vest, 
if  the  trustee   shall   exercise    his    discretion,   but 
whether  he  does  so  or  not.     The  interests  of  the 
beneficiaries  would  evidently  not  cease  by  his  non- 
acceptance,  and  therefore  much  less  should  it  do 
so  by  the  non-execution  of  such  a  discretionary 
power ;  therefore,  as  the  Court  cannot  execute  the 
discretion,  it  divides  the  estate  according  to  law,  that 
is,  equally.     There  is  a  clear  distinction  between  the 
existence  of  an  interest   and  the  amount  of  an 
interest,  in  such  cases ;  or  in  other  words,  there  is 
both  a  trust  and  a  power.^     So,  also,  if  the  con- 

1  More,  10  Feb.  1693,  M.  14720. 

>  See  Vesting,  part  2,  e.  2,  s.  3.  "  Thomaon,  16th  Nov.  1814,  F. 

«  Nor  is  tfaiBinconeiBteiit  with  the  case  of  Ounpbell  t,  GampbeOs,  22d  Deo. 
1793,  M.  674,  and  iup,  page  134  ;  for  there  was  there  no  Bpecial  beqoest,  but 
pozely  discretionary  power  as  to  the  aom  to  be  ^»plied  for  behoof  of  the 
childron  ;  to  that  without  the  ezerdae  of  the  power,  there  were  no  fbnda  to 
be  diepoaed  of  by  the  Court.    See  English  Cases  of  DsTy  «.  Hooper,  2  Vem. 
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veyance  be  for  behoof  of  such  of  a  definite  class,  as 
the  truster's  children,  and  in  such  proportions  as  the 
trustee  shall  appoint,  notwithstanding  that  the  trustee 
shall  not  execute  the  power,  the  estate  will  vest  in 
the  beneficiaries.^ 

It  has  been  said,  that  there  is  a  distinction  ^^^. 
between  a  case  of  mere  discretionary  power,  andjj^ 
one  in  which  the  truster  has  laid  down  a  rule,  or  <i*«;;»«««t 
given  directions,  as  to  the  manner  of  exercising  that 
discretion ;  or,  in  other  words,  has  pointed  out  the 
reasons  or  conditions  of  its  exercise.  Thus,  in  the 
English  case  of  Gower  v.  Mainwaring,'  where  the 
directions  given  in  the  trust-deed  to  the  trustees 
were,  to  convey  the  residue  of  the  testator's  real  and 
personal  estate  among  his  relations,  ''  where  they 
should  see  most  necessity,  and  as  they  should  think 
most  equitable  and  just"  —  the  trustees  having 
failed,  it  was  observed  by  one  of  the  highest  legal 
authorities,  Lord  Hardwicke,  '^  Here  is  a  rule  laid 
down — the  trustees  are  to  judge  on  the  necessity 
and  occasions  of  the  family  —  the  Court  can  judge 
of  such  necessity,  —  that  is,  a  judgment  to  be  made 
of  facts  existing,  so  that  the  Court  can  make  the 
judgment  as  well  as  the  trustees,  and  when  informed 
by  evidence  of  the  necessity,  can  judge  what  is 

665  ;  Madoc.  v.  Jackson,  2  B.  C.  C.  588  ;  Hockley  v.  Mawbey,  1  Vea.  jan. 
143,  &c. ;  Jones  «.  Torin,  6  Sim.  255,  &c. ;  PhUlipa  9.  Garth,  3  B.  C.  C. 
64  ;  Rayner  «.  Mowbray,  ib.  234  ;  and  see  Haddiaon  «•  Andrew,  1  Ves.  58  ; 
but  see  Reade  v.  Reade,  5  Vee.  748. 

'  The  reyerae  was  held  by  Lord  Hardwicke,  in  the  Duke  of  Marlborongh 
«.  Lord  Oodolphin,  2  Ves.  61  ;  bat  undoabtedly  in  the  special  cirennistanoes 
of  the  case,  and  which  is  not  to  be  taken  as  of  any  authority  in  our  law.  The 
leading  case  on  this  point  being  Harding  v.  Glyn,  1  Atk.  469 ;  confirmed  by 
Birch  f>.  Wade,  8  V.  and  B.  198.  See  also  Brown  e.  Higgs,  4  Vee.  708,  5 
Ves.  495,  8  Ves.  561,  18  Ves.  192 ;  in  which  this  subject  is  very  fuUy 


•  2  Ves.  87. 
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equitable  and  just  on  this  necessity."  A  division 
was  accordingly  decreed  to  be  made  among  the 
relations,  according  to  their  Tarious  necessities  and 
circumstances,  to  be  ascertained  by  remit  to  the 
master.^  Questions  of  this  kind  have,  however, 
apparently  been  viewed  in  a  different  light  under 
the  law  of  Scotland.  Thus,  in  the  case  of  Dick  v. 
Fergusson,  already  referred  to,^  where  the  circum- 
stances were  very  similar,  it  was  held,  that  the 
powers  were  discretionary,  and  therefore  could  not 
be  exercised  by  authority  of  the  Court. 

There  appears  to  be  a  distinction  between  discre- 
tionary powers  in  the  case  of  mortifications,  or 
trusts  for  charitable  purposes,  and  other  trusts  of  a 
more  private  and  strictly  confidential  nature.  For 
in  the  former,  unless  in  the  case  of  a  positive  and 
undoubted  conveyance  of  a  purely  personal  discre- 
tion,^ the  allocation  or  application  of  the  fund  is 
combined  with  such  rules,  of  a  more  or  less  special 
nature,  as  to  enable  that  limited  discretionary  power 
of  selection  to  be  competently  performed  by  a 
substitute.  The  Court  may,  therefore,  evidently 
interfere  to  execute  such  trusts  where  necessary.* 
But  in  doing  so  it  will  distinguish  between  originat- 
ing mortifications  under  discretionary  powers  of 
trust-deeds,  and  mere  discretionary  powers  of  appli- 
cation to  purposes  under  an  existing  and  established 
mortification,  or  other  charitable  trust. 

»2Ve8.110.  .  >  £fti/>.  p.  134. 

•  Merchant  Co.  and  Trades  of  Edinborgh,  9th  Aug.  1765,  M.  7448. 

*  See  Campbell,  26th  June,  1752,  M.  14703  ;  and  Eng.  caee  of  Attomey- 
Geneial  e.  Soott,  1  Ves.  413,  415 ;  Attorney-General  t,  Floyer,  2  Vem.  748  ; 
Attorney-General  e.  Lichfield,  5  Ves.  825  ;  bnt  see  Foley  «.  Wontner,  2  Jae. 
and  Walk,  245  ;  Doe  e.  Roe,  1  Anst.  86.  Bat  it  must  be  kept  in  view,  that 
the  latitnde  allowed  in  England,  as  to  mortifications,  is,  in  many  rejects, 
greater  than  in  Scotland. 


IN  PRIVATE  TRUSTS.  ]  75 

But  this  liberal  interpretation  does  not  apply  in 
the  case  of  a  special  limitation.^  Nor  does  it  apply 
to  interference  with  the  capital  or  estate.  Thus» 
the  Court  held,  that  it  had  not  power  to  authorize 
the  sale  of  a  house  mortified  for  the  minister  of  a 
parish,  which  had  become  ruinous,  in  order  to  build 
another  house  for  him,  on  certain  fields  which  had 
been  mortified  for  a  glebe.^  Nor,  of  course,  can  it 
interfere  to  enforce  the  execution  of  such  trusts, 
where  the  constitution  is  defective,  or  the  object  or 
purpose  of  the  trust  has  failed.^ 

The  law  which  prevents  effect  being  given  to^*^^«»"' 
attempts  by  parents  to  impose  restraints  upon  the  «"•*«•  fro"» 
freedom  of  marriage  of  their  children,  gives  to  the  munag*. 
Court  the  right  of  preventing  or  annulling  the 
exercise  of  any  power  created  by  a  trust-deed  for 
such  purpose ;  as  a  disposition  by  a  father,  with 
the  condition,  that  his  daughter  shall  not  marry 
without  the  consent  of  certain  parties  named  by 
him.^  This  rule  does  not  apply  to  such  conditions 
when  created  by  a  party  under  no  natural  obligation 
to  provide.  Thus,  where  a  party  granted  a  disposition 
to  his  niece,  with  the  proviso^  that  she  should  not 
marry  without  consent  of  certain  persons,  the  con- 
travention was  held  to  be  relevant  to  annul  the 
^aim ;  but  it  was  admitted  as  a  defence,  that  she 
Had  required  the  consent,  and  it  had  been  refused 
without  a  cause  assigned.^ 


*  Ramsay,  7tli  Jane,  1842,  4  D.  1366;  Cairnie,  14th  Not.  1837, 16  S.  1. 

*  Wilaon,  4th  Jnly,  1818,  F. 

*  See  inf.  part  3,  c  2,s.  4  ;  part  3,  c  6. 

«  DalzicI,  9th  June,  1687,  M.  2971 ;  Pringle,  20th  July,  1688,  M.  2972 ; 
Buntiii,  7th  July,  1710,  M.  2972;  but  see  Hamilton,  ISth  Feb.  1681,  M. 
2970. 

■  Foord,  March,  1682,  M.  2970. 
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toTtf «^  But  although  the  Court  cannot  interfere  to  enforce 
^JI^S^  the  performance  of  discretionary  powers,  it  will  do 
JlddSiir'  ®^  ^^  ^^^  ^^®  ^^  ^^^  other  powers,  whether  in  the 
nature  of  general,  conditional,  or  unconditional 
special  powers,  in  order  to  enforce  the  performance 
of  the  duties  of  the  office,  and  rights  of  individuals. 
And  it  will  do  so,  either  against  the  trustee  himself, 
or  his  heirs,  by  compelling  them  to  fiilfil  the  pur- 
poses of  the  trust,  where  the  bequest  is  to  the 
trustee  and  his  heirs  or  successors,  or  to  denude  in 
fevour  of  the  beneficiaries;^  or  to  restrain  them 
where  exceeding,  or  about  to  exceed  their  powers, 
of  whatever  nature  those  powers  may  be,  whether 
discretionary  or  otherwise;  for  the  Court  may  of 
course  judge  of  the  nature  and  limits  of  a  discre- 
tionary power,  although  it  may  not  be  competent  to 
execute  it.'  Thus,  where  there  was  a  bequest  to  a 
son  and  daughter,  their  interest  being  payable  termly 
from  the  period  of  the  truster'p  death,  and  the  prin- 
cipal upon  the  youngest  of  them  surviving  attaining 
majority,  which  payments  were  subject  to  a  power  of 
division  in  certain  parties,  failing  which,  to  the  said 
children  equally,  share  and  share  alike — the  youngest 
having  come  of  age  nearly  seven  years  after  the  death 
of  the  truster,  and  applications  for  payment  having 
been  made  without  success,  the  trustees,  six  months 
after  the  payment  of  the  principal  had  fallen  due, 
executed  a  writing,  called  a  deed  of  division,  bestow- 
ing nearly  the  whole  sum  on  the  son,  and' a  very 
trifling  portion  on  the  daughters,  the  terms  of.  which 

'  See  inf.  part  3,  e.  9  ;  and  as  to  the  jurisdiction  of  the  Court  on  the  failure  of 
trustees,  see  inf.  h.  t. 

'  See  inf.  part  2,  c.  5  ;  and  see  English  Cases  of  Berkhampstead  free-school, 
exparU,  2  V.  and  B.  188  ;  De  Manneyille  e.  Crompton,  1  V.  and  B.  359. 
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deed  were  not  intimated  to  the  children  until  action 
had  been  raised  to  compel  payment,  —  it  was  held, 
that  the  division  was  incompetent.^  So,  also,  the 
Court  interferes  where  an  attempt  is  made,  for 
instance,  under  such  a  power,  to  bestow  upon  some, 
instead  of  the  whole  children,  in  a  conveyance  for 
children  of  a  certain  party  in  general  terms.^  So, 
also,  it  may  of  course  interfere  in  all  cases  of  breach 
of  trust,*  or  of  personal  objection  to  the  trustee/ 
The  general  rule,  however,  in  regard  to  the  jurisdic- 
tion of  the  Court  of  Session,  as  a  Court  both  of  law 
and  of  equity,  is,  that  it  will  not  interfere  in  matters 
of  private  trust,  unless  where  the  rights  of  individuals 
or  ends  of  justice  positively  require  it;  and  therefore 
it  will  not — as  also  in  the  law  of  England — interfere 
with  the  execution  of  the  ordinary  and  competent 
duties  and  office  of  the  trust.*^ 

With  regard  to  the  competency  of  the  form  and  h^iJ^^***" 
manner  of  executing  powers :  —  If  a  party,  having  •'^*'^^„ 
a  power  to  distribute  property  not  his  own,  make  a"w^«»«» 
will,  in  which  he  conveys  only  his  own  property, 
without   any  reference  to  the  power,  it  may,  no 
doubt,  be  said,  that  he  has  not  exercised  the  power ; 


•  Steio,  8ih  Dee.  1826,  5  S.  101. 

>  Watson,  17th  Feb.  1837,  15  S.  586;  Sivwright,  27th  Jan.  1824,  2  S. 
643. 

'  See  inf,  part  2,  e.  5,  Application  of  funds  ;  Sag.  Pow.  e.  11, 10th  ed. ; 
Attorney-General  v.  Govemor«  of  Harrow  School,  2  Vee.  552,  per  Lord 
Hardwicke  ;  Potter  v.  Chapman,  Amb.  99,  per  ennd  ;  RichardBon  «.  Chap> 
man,  7  B.  P.  C.  818  ;  French  e.  Davidson,  3  Mad.  402,  per  Sir  J.  Leach  ; 
Maddison  «.  Andrew,  1  Vea.  59,  per  Lord  Hardwicke  ;  Attorney-General  «. 
Glegg,  Amb.  585,  per  eond. 

*  See  tup,  page  123,  and  inf.  h.  t. 

»  See  Mackay,  13th  Feb.  1824,  2  S.  711  ;  M'Lellan,  25th  Feb.  1832,  10  S. 
375  ;  Harrow  School,  ut  tup,  551  ;  Cowley  v,  Hartstonge,  1  Dow.  378,  per 
Lord  Eldon ;  Potter,  ut  tup, ;  Carr  v,  Bedford,  2  Ch.  Re,  146  ;  Wain  e. 
£arl  of  Egroont,  3  M.  and  K.  445  ;  LiTeaey  e.  Harding,  Taml.  460. 
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but  this  principle  is  coupled  with  the  qualification, 
which  is  legally  correct,  namely,  that  where  the 
party,  who  has  such  an  interest  in  the  fiind  as 
to  give  him  reasonable  grounds  to  consider  it  as  his 
own  pn^erty,  and  having,  also,  the  power  of  distri- 
bution, does  distribute,  it  will  be  an  effectual  execu* 
tion  of  the  power.^  Thus,  where  there  was  a 
conveyance  to  a  wife,  of  her  husband's  whole  move- 
able estate,  with  a  power  of  disposal,  mortis  causOy  of 
the  residue  among  their  children,  in  such  portions 
as  she  should  think  proper,  —  she,  having  no  other 
property,  was  held  to  have  exercised  that  power 
by  her  latter  will,  in  which  she  disposed  of  all  the 
property  as  her  own,  and  did  not,  in  any  way,  allude 
to  the  power;*  for  she  was  invested  with  the  fee 
of  the  property,  burdened  with  a  vested  right  in  the 
children  to  the  residue  at  her  death,  and  therefore 
could  dispose  of  it  as  her  own.  Under  a  conveyance 
to  trustees,  with  directions  to  pay  an  annuity  of  a 
special  sum,  with  power  to  the  annuitant,  by  will 
or  other  deed  under  her  hand,  to  dispose  of,  and 
convey,  as  she  might  think  proper,  after  her  decease, 
the  capital  sum  to  be  set  apart  by  the  trustees, 
which  they  were  directed  to  pay  as  she  should  order 
and  appoint,  —  it  was  held,  that  a  settlement,  exe- 
cuted previous  to  the  death  of  the  truster,  by  which 
the  annuitant,  who  survived  the  truster,  conveyed  to 
certain  parties  her  whole  means  and  estate,  both 
heritable  and  moveable,  which  should  belong  to  her 
at  her  death,  was  a  valid  exercise  of  the  power  to 
dispose   of   the    capital    in  question.'      Here  the 

1  Milne,  6ih  Jane,  1826,  4  S.  679,  per  Lord  Glenlee. 

■  Ifilne^  Hi  tup. 

»  Hyriop,  11th  Feb.  1884, 12  S.  413. 
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fiduciary  fee  was  in  the  trustees,  for  the  purpose  of 
preventing  it  from  being  in  pendente ;  the  actual  fee 
was  in  the  liferenter,  for  there  was  no  right  vested 
in  any  third  party;  and  therefore  the  liferenter 
could  dispose  of  it  as  her  own ;  and  the  testamentary 
deed,  from  its  nature,  must  be  held  as  a  declaration 
of  will  at  the  period  of  her  death.  But,  in  a 
similar  case,  where  the  liferenter  predeceased  the 
testator,  the  legacy  was  held  to  have  lapsed.^  Where 
there  was  a  power  conferred  on  the  liferenter  of  a 
trust-estate,  of  nominating  and  appointing  such 
parties  as  he  should  think  proper,  to  take  the  fee 
or  capital  of  the  trust-estate,  but  it  was  only  on 
failure  of  others  that  he  was  to  have  any  right 
with  regard  to  the  fee,  and  it  might  have  been 
excluded  by  a  power  in  the  trustees,  there  being 
also  a  provision,  that  creditors  were  not  to  acquire 
any  right  to  the  property,  —  a  general  disposition 
by  the  liferenter,  to  trustees,  for  his  creditors,  of 
all  rights  belonging  to  him  derived  from  another 
source,  was  held  not  to  be  an  exercise  of  the 
special  power  of  disposal  of  the  fee  in  question.' 
Here,  although  the  actual  fee  must  be  held  to  have 
been  vested  in  the  liferenter,  and  therefore  dispos* 
able  as  his  own  by  will  in  the  general  terms  of  the 
original  trustnleed,  by  any  deed  of  settlement  under 
his  hand,  already  executed,  or  to  be  executed  by 
him  at  any  time  during  his  life;  yet  the  deed  in 
question  was  not  a  general,  but  a  special  convey- 
ance, and  the  supposition  of  an  intention  to  exercise 
the  power  was  discountenanced  by  the  limitation  as 
to  creditors. 

*  Henry,  I9th  Feb.  1824,  2  S.  725. 
'  Rollo,  26th  Jan.  1848^  5  D.  446. 
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Appuatkm  The  Enriish  law  rule,  that  a  mere  general  devise 
lawnde.  OF  bequest,  however  unlimited  in  terms,  will  not 
comprehend  the  subject  of  the  power,  unless  it  refer 
to  the  subject,  or  to  the  power  itself,  or  generally  to 
any  power  vested  in  the  testator,^  has  been  sought 
to  be  applied  to  the  cases  above  noticed.  It  must 
be  observed,  that  this  principle  applies  to  the  case 
where  the  donee  of  the  power  has  not  a  personal 
interest  in  the  estate.  Where  the  donee,  has  a 
personal  interest  in  the  estate,  a  general  act  passes 
the  interest.'  In  this  respect,  therefore,  the  law  of 
England  agrees  with  our  own  law ;  for  if  a  party  have 
merely  a  power  under  a  trust-deed,  of  disposing  of, 
or  dividing  property,  it  is  clear,  that  it  could  not  be 
held  to  be  exercised  by  any  general  deed,  not 
specially  referring  to  the  power,  or  the  estate  over 
which  the  power  exists ;  but  that,  if  the  party 
possessed  of  the  power  had  a  personal  interest,  as  a 
liferent,  with  a  power  of  disposal  as  to  the  fee,  a 
general  disposition  of  his  whole  property,  or  whole 
property  of  that  kind,  would  clearly  be  held  as  an 
exercise  of  the  power.  The  question,  therefore, 
comes  to  be,  whether  the  grantee  of  the  power  has 
a  personal  interest  or  not.  In  the  cases  above 
referred  to,  the  grantee  had  such  an  interest. 
eff^fdMd  Where  a  father,  who  was  appointed  liferenter  of 
'^fl^M  *^®  residue  of  a  trust-estate,  with  a  power  of  dividing 
the  fee  among  his  children,  had  a  son  and  daughter, 
and  executed  and  put  on  record  a  deed  of  division, 
by  which  he  allotted  to  his  son  certain  heritable 
subjects,  along  with  the  sum  of  L.5500  of  the  said 
money  residue,  consisting  of  a  bond  for  L.2500,  and 

»  Sag.  on  Pow.  385,  6  ed.  «  lb.  430. 
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the  sum  of  L.1500,  lent  to  .certain  road-trustees  — 
and  allotted  the  whole  of  the  residue  to  his  daughter, 
in  so  £Eur  as  not  allotted  to  his  son  —  and  thereafter, 
a  part  of  the  supposed  residue  being  required  for  the 
trust-purposes,  the  father  concurred  with  the  other 
trustees  in  uplifting  the  road  bond  for  L.1500,  as 
well  as  some  other  bonds,  the  contents  of  which  were 
applied  for  behoof  of  the  trust  —  and  he  lived  for 
two  years  thereafter,  —  it  was  held,  that  the  deed  of 
division  was  a  valid  and  effectual  exercise  of  the 
power  of  division ;  and  that  the  interest  of  the  son 
in  his  allotted  share  of  the  residue  of  the  trust-estate, 
was  diminished  by  the  amount  of  the  road-bond; 
and  that  the  remainder  of  the  residue,  which  was 
allotted  to  the  daughter,  was  not  liable  for  the 
deficiency.^ 

Where  power  was  given  to  trustees,  in  the  event  J^J^^^ 
of  their  considering  it  proper,  to  pay  to  a  certain  «•«»'<»  »»y 
party  the  sum  of  L.IOOO,  at  such  times,  and  in  such  ^wtined. 
payments,  as  they  in  their  discretion  might  think  tnttk4N)oki. 
expedient  —  and  the  beneficiary  survived  the  testator, 
but  died  before  the  trustees  paid  the  money,  or  made 
any  entry  in  their  minutes  binding  themselves  to 
pay,  —  it  was  held,  that  the  legacy  had  lapsed,  and 
did  not  pass  to  the  executors  of  the  niece,  although, 
prior  to  her  death,  the  trustees  had  entered  in  their 
sederunt-book  a  view  of  the  trust-affairs,  where  they 
deducted  this  legacy  from  the  free  proceeds,  along 
with   debts  and  absolute   legacies;   and  although, 
subsequent  thereto,  they  acknowledged   that   they 
had  resolved  and  agreed  to  pay  the  legacy,  but  were 
prevented  by  her  death.*     Where  there  was  a  clause 

'  Waddel,  15th  Dee.  1842,  5  D.  309. 
'  Bornside,  10th  June,  1829,  7  S.  785. 
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in  a  settlement  by  a  grandfather,  importing,  that  iu 
the  event  of  his  grandchildren  marrying  without 
having  first  consulted  his  trustees,  and  obtained  the 
consent  of  the  majority  of  them,  regularly  entered  in 
the  sederunt-book  appointed  to  be  kept  by  them, 
and  duly  signed,  the  .grandchildren  so  marrying 
should  forfeit  their  provision  under  the  settlement,  — 
it  was  held,  that  as  two  of  the  trustees  had  verbally 
consented,  and  no  dissent  by  the  other  two  had  been 
minuted,  the  omission  of  a  signed  consent  in  the 
sederunt-book  did  not  occasion  a  forfeiture.^ 

In  trusts  where  interests  are  created  in  third 
parties,  these  interests  cannot  be  affected  by  the 
non-^acceptance  of  any  trustee  or  trustees;  and 
therefore,  though  all  the  trustees  named  in  a  trust- 
disposition  should  refuse  to  accept,  an  action  would 
lie  against  them,  at  the  instance  of  the  beneficiary, 
to  denude  in  &vour  of  other  trustees,  where  it  is 
competent  to  appoint  such ;  or  where  only  some  of 
the  trustees  have  refused,  then  in  favour  of  the 
acc^ting  trustees  under  the  trust,  where  it  is  com* 
petent  for  the  trustees  so  limited  in  number  to  act. 
This  point  appears  first  to  have  been  definitely 
settled  in  the  case  of  a  mortification  for  behoof  of 
the  schoolmaster  of  a  parish;'  and  has  since  been 
invariably  acted  upon  in  all  cases  of  trust  for  behoof 
of  third  parties*  Thus,  where  a  father  martin  causa, 
disponed  his  effects  to  trustees  inter  alia,  to  invest  a 
sum  of  money  in  security,  in  favour  of  certain 
parties  in  liferent,  and  the  fee  to  their  children,  —  it 
was  held,  that  although  the  trustees  declined  to 
luscept,  and  the  provision  had  not  been  laid  out  as 

>  Gnhame,  Sth  Feb.  1774,  M.  2979. 
*  Ckmpbell,  Dec.  1752,  Kor.  16203. 
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directed  by  the  trust-deed,  the  fee  vested  in  the 
children,  whose  right  was  not  affected  by  the  parent 
having  betaken  himself  to  the  legitim.^ 

In  the  case  of  trusts  for  creditors,  most  important  iBfiset  m 
consequences  may  attend  delay  in  accepting  by  ^^j^^J^jjJ^ 
trustees.  Thus,  where  a  party,  in  a  process  of  cessio, 
conveyed  his  whole  property  to  two  trustees,  who, 
for  more  than  twelve  years,  never  took  up  or  acted 
on  the  disposition  —  and  the  trustees  having,  after 
the  date  of  the  conveyance^  used  arrestment  in  the 
hands  of  the  truster's  debtor,^ it  was  held,  in  a 
competition  with  a  third  party,  founding  on  arrest- 
ment used  in  the  hands  of  the  same  debtor,  both 
prior  and  subsequent  to  the  date  of  the  trust- 
conveyance,  that  the  trustees  had  no  preferable 
right,  and  were  barred  from  founding  on  the 
disposition  in  support  of  their  claim  to  a  preference.' 

In  the  event  of  non-acceptance  by  trustees,  the  2JJJ"i^3S^ 
trust-property,  as  being  in  AcBreditaie  jacente  of  the|j^^ 
truster,  falls  to  be  administered  by  his  natural  heir  < 
or  heirs,  or  their  guardians,  where  minors.     Thus, 
where  trustees  failed  to  accept,  and  the  daughters 
of  the  truster  were  served  as  heirs-portioners  —  and 
the  eldest  daughter  brought  an  action  of  declarator 
to  have  it  found  and  declared,  that  notwithstanding 
the  non-acceptance   of  the   trustees,  the  sole  and 
exclusive  right  to  the  trust-estate  belonged  to  her 
by  trust-conveyance,  —  it  was  held,  that  the  principal 
pursuers  and  defenders,  under  their  service  as  heirs- 
portioners  of  line,  held  the  estate  under  the  several 


1  Ewao,  10th  July,  1828,  6  S.  1125.  See  also  Fzaaer,  2d  Feb.  1810, 
Home,  885,  and  cases  there  cited  of  Menziee,  1808,  Lord  Hyndford,  25th 
June,  1789. 

'  Young,  17th  May,  1836, 14  S.  776. 
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interests  created  l)y  the  deed  of  settlement  for  the 

jMirpose  of  satisfying  the  same/     Where  there  is  no 

natural  heir,  or  the  heir  or  heirs  refuse  to  conduct 

the  trust-affairs  ;  or  where  the  trust  is  for  a  purpose 

requiring  very  special  provisions  for  being  'carried 

ap^todby  into  effect,  as  in  a  mortification — then  the  remedy 

^^""^^      lies  in  an  application  to  the  Court  to  supply  the 

*  deficiency  by  the  appointment  of  a  judicial  factor,  or 

otherwise,  as  shall  be  found  necessary. 

blr^f  b!^     Thus,  the  affect  of  acceptance  by  a  limited  number 

tajf^in  to^J  of   trustees,   nominated   in   a   trust-deed,    depends 

J^°"  **'*'*•  necessarily  in   a  great   measure  on   the  particular 

terms  of  appointment  under  the  deed,  whether  it 

be  restricted  as  to  numbers,  or  a  general  appointment 

merely.     The  course  usually  adopted  in  practice,  is 

to  nominate  a  certain  number  of  trustees,  and  declare, 

that  a  certain  fixed  number,  or  a  certain  number  of 

those  accepting,  shall  be  a  quorum ;  or  to  declare, 

that  no  act  shall  be  done  without  the  advice  and 

consent  of  a  certain  one  of  their  number,  called  a 

sine  quo  non.    The  most  proper  mode  seems  to  be,  to 

appoint  a  certain  number  to  be  a  quorum.* 

'  FraBer,  ut  tup. 

'  In  England,  wheie  the  administrAtion  of  the  trnst  is  vested  in  co-tmstee^ 
they  all  form,  as  it  were,  one  ooUectiye  troatee,  and,  therefore,  must  execute 
the  duties  of  the  office  in  their  joint  capacity.  See  4z  parte  Griffin,  2  Gl. 
and  J.  116.  Tlie  Court  knows  no  sudi  distinction  as  one  of  seyeral  tmatees 
being  called  the  acting  trustee,  all  who  accept  being  acting  trustees.  And  if 
any  one  refuse  to  join,  it  is  not  competent  for  the  others  to  proceed  without 
him,  and  the  administration  will  devolve  upon  the  Court ;  Doyly  v,  Sherratt, 
2  Eq.  Ca.  Ab.  472,  note  to  (d.)  On  the  death  of  one  tmstee,  the  joint  office 
survives,  as  being  an  authority  coupled  with  an  interest ;  Hudson  e.  Hudson, 
Rep.  t.  Talb.  129,  per  Lord  Talbot,  Co.  Lit.  113,  a ;  Attorney-General  v. 
Glegg,  Amb.  585,  per  Lord  Hardwicke  ;  Gwilliams  v.  Rowell,  Hard.  204  ; 
Billingsley  «.  Mathew,  Toth.  168.  And  their  survivorship  exists,  though 
there  be  a  power  of  appointment  of  new  trustees,  which  has  not  been  exer- 
cised ;  see  Doe  «.  Grodwin,  1  D.  and  R.  259  ;  Townsend  v.  Wilson,  1  Ba. 
Aid.  608  ;  Hall  e.  Dewcs,  Jac.  193  ;  Attorney-General  t.  Floyer,  2  Vem.  748  ; 
Attorney-General  r.  Lichfield,  5  Ves.  825  ;  unless  the  deed  declare  other- 
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Ab  in  all  trusts  for  behoof  of  third  parties,  the^^^^f 
interest  of  the  beneficiaries  is  not  to  suffer  by  the°^^ 

^  expedMooy 

lapsing  of  the  nomination  of  trustees,  any  course  "»««»y- 
adopted  in  regard  to  the  conditions  of  the  appoint- 
ment of  trustees,  can  only  be  a  matter  of  expediency 
and  convenience.     So  far  as  strictness  of  interpreta- 
tion of  actual  intention  will  admit,  the  Courts  of  ^w^cjof 

'  the  Uw  to 

law  will,  on  ordinary  grounds  of  utility  alone,  always  «pport 
incline  to  support  the  efficacy  of  the  trust,  in  accor- 
dance with  the  prevailing  rule  of  non-interference 
with  the  conducting  of  trusts,  unless  in  cases  of 
actual  necessity.  The  rule,  therefore,  has  been,  that 
where  there  is  acceptance  by  such  a  number  of  those 
appointed,  as  is  not  inconsistent  with  the  limitations 
in  the  deed,  whilst,  at  the  same  time,  security  is 
obtained  for  the  preservation  of  the  estate,  the  Court 
will  support  the  trust.  Where,  on  the  other  hand, 
there  are  any  good  grounds  for  doubt  as  to  the 
security  of  the  estate,  the  Court  will,  as  previously 
stated,  interfere  to  provide  for  its  safety. 

The  great  difficulty  necessarily  is,  to  ascertain  the  Jj^ 


exact  point  at  which  acceptance  by  a  limited  number  ciencyof 
of  the  trustees  named  in  a  deed  shall  be  held  suf- 
ficient; the  simplest  view  of  the  question  being, 
that  under  a  general  appointment  of  certain  indi- 
viduals to  be  trustees,  either  the  whole  of  their 
number  must  accept,  or,  if  that  be  not  necessary, 
then  in  the  event  of  any  of  them  accepting,  the 
trust  must  take  effect ;  for  there  is  no  possibility,  in 
such  a  case,  of  ascertaining  any  intermediate  point  at 

wise  ;  Foley  v.  Wontner,  2  Jac.  and  Walk.  245  ;  and  see  Jacob  v.  Lucas,  1 
Beav.  436.  But  there  is  little  analogy  between  the  English  and  Scotch  law 
npon  this  sabject,  in  consequence  of  the  right  of  the  oestuique  tnut  to  call  for 
the  appointment  of  a  proper  number  of  trustees,  and  of  the  power  to  do  so 
existing  in  the  Court    See  tn/.  part  3,  c.  9. 
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pointiaeiit; 


*****■*■      which  limited  acceptance  is  to  stop.     The  authorities 


J^™^  generally  go  to  shew,  that  where  trustees  are  named 
rtnequMt  *  joiutlj,^  or  whero  a  quorum,*  or  sine  quo  non^  or  sine 
quHms  non,^  are  appointed  —  in  any  of  these  cases, 
non-acceptance,  death,  or  incapacity,  will  defeat  the 
Rxetpthm.    nomination.     But  where   certain  parties  were  ap- 
pointed trustees,   the  majority  of  wliom  to  be  a 
quorum,  provided  that  the  truster's  wife  should  be 
one  of  the  number,  and  sine  qua  non^  with  a  power 
to  any  surviving  trustee  to  act,  failing  the  others,  — 
it  was  held,  that  if  the  widow  had  accepted,  her 
consent  as  sine  qua  non  would  have  been  necessary 
in  all  the  trust-actings ;  but  that  by  the  terms  and 
conception  of  the  deed,  it  did  not  appear  to  have 
been  the  intention  of  the  grantor  that  her  non- 
acceptance  should  dissolve  the  trust.'^     It  has  been 
b  TtSSJn.  ^^cided,  and  apparently  on  conclusive  grounds,  that 
where  a  trust  is   created,  and  a  certain  number 
declared  a  quorum,  if  a  quorum  accept,  the  trust 
is   effectual.*^      For   a  trust   conferred   on    certain 
toteSIS*  specified   individuals,   and  the   survivors  of  them, 
udwnriTon.  without   sayiug,  to  the  acceptors  and  survivors  of 
them,  cannot  be  held  as  limited  to  the  event  of  the 


1  CnniBgluuii's  ChUdreo,  13th  Feb.  1624,  M.  8047  ;  Hepburn,  IStli  July, 
1699,  M.  7428- ;  Dick,  22d  Jan.  1758,  M.  7446  ;  Stodart,  SOth  June,  1812,  F.; 
Drommond,  17th  Jan.  1671,  M.  14694  ;  EUeia,  14th  Feb.  1672,  M.  14695  ; 
Montrose,  27th  Jan.  1688,  M.  14697  ;  Drumore,  24th  Feb.  and  16th  June, 
1742,  M.  14703. 

'  Ramaay,  25th  Jan.  1672,  M.  14695 ;  AikenheadB,  24th  June,  1703,  M. 
14701;  Bhur,  14th  Feb.  1735,  M.  14702  ;  Stodart,  tU  tup, ;  Drumore,  ut  tup. ; 
Oimpbell,  26th  June,  1752,  M.  14703.  See  also  caaee  of  Watts,  10th  Dee. 
1692,  M.  14700  ;  Callender,  23d  Feb.  1693,  M.  14701 ;  Tumbull,  11th  Feb. 
1676,  M.  9162. 

'  Aikenheada,  tU  tup. ;  Blair,  ut  tup. ;  Drumore,  ut  tup. 

^  Montrose,  ul  tup. 

*  Forbes,  2d  Feb.  2808,  M.  solidum  et  pro  rata,  App.  3. 

'  Halley,  20th  Feb.  1840,  2  D.  623. 
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whole  parties  nominated  accepting  of  the  trust ;  the 
interest  vested  in  third  parties  excludes  the  applicar 
tion  of  such  a  limitation,  which  is  only  properly 
applicable  to  the  case  of  mandates  or  ordinary 
business  trusts,  and  places  them  in  a  position  similar 
to  that  of  mortis  causa  dispositions,  and  tutors  and 
curators,  where  the  power  cannot  return  to  the 
truster,  or  party  constituting.^  Where  there  is  a 
clear  limitation  pointed  out  by  the  truster,  it  is 
evident,  that  if  there  be  such  a  number  of  accepting 
trustees  as  was  declared  sufficient  for  carrying  on  the 
business  of  the  trust,  the  others  must  be  held  as  in  a 
great  measure  appointed   for  security  against  its 

.{Billing  from  refusal  to  accept;  and  that  therefore 
there  can  be  no  reasonable  grounds  for  exception  to 
the  competency  of  the  trust  under  the  terms  of  the 
deed  itself,  or  as  not  being  consistent  with  its 
limitations.  This  is  quite  a  different  question  from 
that,  for  instance,  as  to  a  power  of  appointment  or 
substitution  of  trustees;  there  the  intention  is  ejf 

facie  the  reverse,  the  delectus  persofUB  is  a  bar; 
whereas  here  the  trust  or  dekctus  persofus  is  exer- 
cised, and  therefore  a  special  provision  as  to  the 
number  of  trustees  is  not  to  be  stringently  enforced 
to  the  defeating  of  the  truster's  own  intention, 
because  in  existing  circumstances  defectively  ex- 
pressed. In  the  absence  of  any  more  definite  indi-  o«n«nar 
cation  of  intention,  these  must  come  under  the  first 
general  rule  as  to  special  powers,  that  where  expressed 
in  general  terms,  they  are  to  be  liberally  interpreted 
as  regards  the  execution  of  the  trust  f  for  although 
conditional  in  one  respect,  as  in  demanding  a  certain 

>  Campbell,  26th  June,  1752,  M.  14708. 

■  See  iup.  {NHS*  147.    See  also  GKopbell,  i^frm. 
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number  to  transact  the  business,  it  may  be  general 
^^'^^J^  in  other  respects.  The  only  specific  inference  which 
•ppotntment  indeed,  can  be  drawn  as  to  a  general  appointment 
is,  that  the  fact  of  the  truster's  having  appointed  a 
number  of  trustees,  shews  that  he  did  not  intend  to 
place  his  estate  in  the  hands  of  one  or  more,  but  of 
several  individuals,  upon  which  ground  the  Court 
proceeds  in  demanding  caution  in  certain  cases 
where  trustees  have  failed.  Were  much  latitude 
given  to  such  subtlety  in  matters  of  this  kind,  trusts 
must  come^  in  innumerable  instances,  from  unfore* 
seen  changes,  to  be  placed  on  a  footing  of  uncertainty, 
which  could  only  give  insecurity  to  important 
appointments,  without,  on  the  other  hand,  by  legal  . 
disquisition  and  investigation,  leading  in  any  way  to 
establish  principles  of  general  value. 
Anmiogj  of  Tho  cascs  of  non-acceptance  and  failure  of  trustees 
nifltntton.  scem  prcciscly  similar  in  principle  and  effect ;  but  it 
seems  at  least  a  doubtful  matter  to  hold,  that  the 
parallel  cases  of  administration  are  of  authority  in 
the  present  question.  It  has  been  decided  in  regard 
to  these  cases,  that  a  majority  of  trustees  under  an 
indefinite  nomination,  are  entitled  to  act  in  the 
necessary  absence  of  the  others.^  And  where  a 
majority  of  the  trustees  under  a  marriage-contract 
were  declared  a  quorum,  —  it  was  held,  in  an  action 
in  which  two  of  the  trustees  entered  appearance  as 
defenders,  that  a  majority  of  the  remainder,  although 
not  a  majority  of  the  whole  trustees,  were  entitled 
to  pursue.'  But  there  is  an  important  distinction  as 
to  acceptance,  which  is  an  element  in  the  constitu- 
tion of  trusts,  and  the  powers  and  actings  of  trustees 

'  Campbell,  12th  June,  1824,  3  S.  126. 
*  Shanks,  4th  Bfareh,  1830,  8  Shaw,  639. 


IN  PRIVATE  TRUSTS.  189 

after  acceptance ;  for  the  acceptance  is  in  some 
degree  equivalent  to  the  constitution  of  a  quorum, 
inasmuch  as  the  majority  of  the  acceptors  constitutes 
a  quorum  for  carrying  on  business,  without  regard 
to  the  number  contained  in  the  original  nomination ; 
but  if  one  be  named  sine  quo  non,  he  must  neces- 
sarily be  one  of  the  acceptors.  The  question  now 
under  consideration  is  therefore  a  priori  to  these 
cases  of  administration.  In  an  old  case,  however,^  it 
was  held,  that  there  was  no  "  material  difference** 
between  these  cases ;  but  the  Court,  at  the  same 
time,  in  respect  of  the  circumstances,  burdened  them 
with  finding  caution.  Thus,  in  the  analogous  cases 
of  tutors  and  curators,  it  is  a  fully  established  point, 
by  a  train  of  decisions,  that  in  an  indefinite  appoint- 
ment of  parties,  the  appointment  does  not  fall, 
although  only  a  limited  number  of  those  named  shall 
accept.  These  cases  apply  to  a  variety  of  circum- 
stances. Thus,  where  A  and  B  were  appointed 
tutors,  without  expressing  them  to  be  joint  tutors, 
though  one  of  them  should  not  accept,  the  oflBce 
would  subsist  in  the  person  of  the  other;  for  to  make 
a  joint  nomination^  such  muj9t  be  specially  expressed.^ 
And  where  two  parties  were  appointed  tutors  and 
curators,  and  failing  them,  certain  others,  any  two 
of  whom  to  be  a  quorum,  and  one  of  the  two  first 
named  died,  —  it  was  held,  that  the  nomination 
of  the  first  tutory  and  curatory  had  not  failed 
by  the  death  of  one  of  the  two  parties  named, 
and  the  office  therefore  had  not  devolved  on 
those    named    to    take    the    ofiice    failing   them 

>  Gftllender,  23d  Feb.  1693,  M.  14701. 
'  Young,  7th  Nov.  1740,  M.  16346. 
'  Fisher,  2d  Aug.  1758,  M.  16361. 
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And,  also,  where  five  tutors  were  named,  without 
mention  that  they  were  appointed  conjonctlj  and 
severallj,   or  specifying  a  quorum,  and  two  only 
acted,   these  two  were   held    entitled  to   do  so.^ 
Where  three  persons  were  nominated,  ex  officio,  as  a 
board  for  the  nomination  of  candidates  for  a  bursary, 
but  no  quorum  was  appointed, — it  was  held,  that 
where  the  office  of  one  of  them  was  vacant  for  the 
time,  the  other  two  might  act.'     And  even  where 
three  persons  had  been  appointed,  and  two  accepted, 
and  assumed  the  trust,  without  giving  notice  to  the 
third  that  he  was  appointed,  the  actings  of  those 
accepting   were    held    to    be    competent.'     These 
authorities  bear  as  much  on  the  present  question  as 
any  in  which  the  exact  circumstances  or  offices  are 
not  identical  can  do;  the   principle  applicable   to 
both  is  the  same ;  the  right  of  property  vested  in  the 
parties  may  differ,  and  the  duties  of  their  offices  may 
in  some  degree  differ  also ;  but  the  principles  on 
which  the  intention  of  parties  placing  confidence  in 
others  are  to  be  judged  of,  is  the  same  in  both. 
The  grounds  adopted,  in  the  decision  in  the  Court 
of  Session,  and  the  reversal  by  the  House  of  Lords, 
in  the  case  of  Stewart  v.  Baikie;*  where  it  was 
held,  that  by   the   death  of  one  of  three  tutors 
dative,   the  tutory    fell,   are    consistent   with    the 
view  now  taken,  and,  indeed,  confirm  it,  in  so  far  as 
they  bear  upon  it ;  but  that  was  a  case  of  tutoiy 
dative  in  which,  being  a  nomination  by  the  Crown, 
there  could  be  no  delectus  personce,  and,  therefore, 

'  ElleiB,  14th  Feb.  1672,  M.  14695. 
'  Maeantyro,  1201  Jane,  1824,  F. 
■  Grant,  11th  July,  1764,  M.  146M. 

«  7  W.  S.  211,  revening  28th  Jan.  1829,  7  S.  830  ;  see  also  TraU,  2lat 
June,  1821,  1  S.  78. 
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quite  distinct  from  private  tnists ;  and  if  applicable 
in  any  way  to  the  present  case,  can  only  be  similar 
to  that  of  substituted  trustees,  or  to  judicial  factors, 
and  curators  bonis.^ 

*  With  regard  to  the  proper  nmnber  of  tnisteet  to  he  appointed  by  trust- 
deeds,  the  foHowiog  ohseonratioiia  of  Mr  Lewin,  Treatise  on  the  Law  of  Tmsts, 
p.  82,  are  well  worthy  of  being  attended  to:— ''We  may  here  add,  that  the 
proper  number  of  trustees  is  a  point  Tory  material  to  be  considered,  for  in 
nine  cases  out  of  ten,  the  misapplication  of  the  trust-fund  has  arisen  from 
want  of  due  attention  to  this  particular,  A  single  trustee,  whether  originally 
appointed  such,  or  become  so  by  surviTorship^  has  the  absolute  and  unlimited 
control  oyer  the  property ;  and  should  he  become  inTOlved  in  difficulties,  he 
is  under  a  strong  temptation  to  sostain  his  credit  by  resortiag  to  a  ftmd  of 
which  he  can  with  certainty  possess  himself,  and  without  the  fear  of  imme* 
diate  detection.  The  fallacious  hope  of  replacing  the  money  before  the  day 
of  payment  arrives,  has  lolled  the  consciences  of  many,  not  the  worst  of  man- 
kind, when  suffering  under  the  pressure  of  poverty.  There  can  be  no 
objection  to  the  appointment  of  a  single  trustee,  where,  as  in  uses  to  bar 
dower,  the  trust  reposed  in  him  is  merely  a  nominal  confidence  ;  but  where 
the  administration  of  the  trust  involves  the  receipt  and  custody  of  money,  the 
safeguard  of  at  least  two  ought  never  to  be  dispensed  with  ;  and  on  the  death 
of  one  of  the  original  trustees,  no  time  should  be  lost  in  restoring  the  fund  to 
ite  proper  security  by  the  substitution  of  a  new  trustee — a  precaution,  it  is 
feared,  but  too  frequently  neglected  from  motives  of  delicacy  ;  the  surviving 
trustee  is  sensitive,  and  conceives  his  honesty  is  called  into  question,  and  the 
oestmque  trust,  often  too  ignorant  of  the  world  to  see  the  necessity  of  taking 
precautions  against  fraud,  are  apt  to  suspect  their  legal  adviser  of  a  wish  to 
create  business  at  the  expense  of  the  estete.  To  guard  against  the  constant 
occurrence  of  appointment  of  new  trustees,  it  is  common,  at  least  where  the 
property  is  considerable,  to  i^point  four  trustees  originally  ;  for  then,  on  the 
decease  of  the  first,  or  even  a  second  trustee^  an  immediate  substitation  is  not 
very  material,  for  so  long  as  the  plural  number  remains,  the  necessary  check 
is  preserved."  To  this  it  may  be  added,  that  the  confidence  to  be  reposed  in 
trustees  ought  to  be  reposed  in  them  as  a  body  ;  and  that  no  preference 
should  be  given  to  any  one  or  more  of  their  number,  as  by  the  appointment 
of  a  n»e  quo  non,  or  of  iine  quibui  non ;  for  such  preferences,  or  rather 
restrictions,  are  an  anomaly  in  trusts,  and  at  variance  with  their  true 
character,  namely,  that  of  reliance  on  the  superintendence,  not  of  one  party 
merely,  but  of  several.  And  moreover,  such  interference  with  the  proper 
constitution  of  a  trust  must  be  a  very  sufficient  ground  of  refusal  to  accept, 
by  those  whom  it  is  proposed  to  pb^e  in  a  snbsidiary  position,  in  a  matter  of 
confidence  such  as  the  gratuitous  and  finendly  office  of  trustee.  There  is  a 
distinction,  however,  in  the  case  of  trusto  of  extrajudicial  settiements  of 
bankrupt  estates ;  the  usual  and  proper  course  is  to  appoint  a  professional 
trustee,  who  is  alone  responsible — the  duties  of  such  office  being  more 
properly  that  of  a  fi^tor  or  agent  than  a  mere  private  trustee.  In  all  other 
trusts,  the  trustees  ought  to  be  mere  overseers,  not  office-holders,  whose  chief 
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tohltargJi^g      I^  ought  to  be  specially  provided  in  every  trust- 


abroad. 
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the  cue  of 

fUlureof 

tnuteu. 

Power 

Court 


deed,  that  so  far  as  regards  the  conducting  of  the 
trust-affairs,  those  only  shall  be  considered  as 
trustees  who  are,  for  the  time  being,  within  the 
kingdom  of  Scotland ;  such  a  provision  will  prevent 
the  inconvenience  which  arises  from  the  absence  of 
trustees,  and  questions  as  to  the  competency  of  acts  I 

done  in  their  absence. 

Where  the  oflSce  of  trustee  has  lapsed  before  the 
trust-purposes  have  been  completed,  no  power  of 


^fthe  substitution  being  given  by  the  deed,  the  remedy  is 
■abrtitot*  by  application  to  the  courts  of  justice  to  supply  the 
defect,  in  virtue  of  the  nobile  officium  of  the  Court. 
There  are  a  variety  of  cases  in  which  it  is  necessary 
to  apply  to  the  Court  for  the  purpose  of  having  a 
responsible  person  appointed  to  manage  an  estate : 
as  in  questions  of  disputed  title  or  right  of  succes- 
sion, in  the  case  of  an  heir,  who,  during  the  annus 
deliberandi^  is  considering  as  to  whether  he  will 
enter  heir  or  not ;  where  a  succession  has  fallen  to 
a  person  who  is  resident  abroad,  &c.  In  all  such 
cases,  it  has  been  usual  for  the  Court  to  appoint  a 
person  simply  to  manage  the  estate,  under  special 
powers  conferred  by  itself,  and  not  by  any  general 
power  of  administration  or  trust  vesting  the  property 
in  such  party,  who  is  termed  judicial  factor,  curator 
bonis,  &c. 
S"iSiISt^  Where  a  provision  has  been  made  for  the  con- 
1^^  ducting  of  the  affairs  of  an  estate,  and  the  manner 
in  which  it  is  to  be  so,  and  purposes  to  which  it  is 
to  be  applied,  have  been  clearly  stated  by  a  trust- 
duty  ought  to  be  to  determine  and  direct,  and  make  the  annual  rendering  of 
acoounta  an  indiapenaable  requisite,  and  not  personally  to  conduct  ordinary 
details. 


IN  PRIVATE  TRUSTS.  193 

deed,  but  a  defect  has  arisen,  from  the  want  of  a 
proper  provision  as  to  the  continuance  of  the 
management,  or  from  the  party  appointed  having 
become  disqualified,  the  question  comes  to  be, 
whether  the  Court  will,  with  the  view  of  carrying 
the  intention  of  the  truster  into  effect,  and  in  virtue 
of  its  nobik  officium^  appoint  a  new  trustee,  or  new 
trustees,  to  do  so ;  or,  whether  the  Court  will,  on 
the  ground,  that,  in  all  cases  of  trust,  there  is  a 
delectus  person^^  either  direct  or  provisional,  appoint 
a  factor,  as  in  other  cases,  with  special  instructions 
to  fulfil  the  purposes  of  the  trust  in  question,  the 
necessary  powers  being  given  according  to  the 
circumstances  of  each  case.     In  the  case  of  Preston's  j^«"»"^ 

acid. 

Trustees  t'.  Preston,^  where  all  the  trustees,  under  a 
settlement  giving  large  powers  and  privileges,  refused 
to  accept,  the  Court,  with  express  consent  of  parties 
interested  in  the  succession,  appointed  trustees,  with 
the  whole  powers  and  privileges  of  those  named  in 
the  trust-deed.  One  of  the  parties  so  consenting 
having  objected  that  the  Court  had  no  power  to 
make  such  an  appointment  of  a  trustee,  —  it  was 
held,  that  the  Court  had  such  power,  both  in  virtue 
of  the  inherent  authority  in  the  Courts  and  also,  in 
virtue  of  the  consent  of  the  parties  interested. 
This  question  was  raised  on  "appeal  in  the  same  case, 
but  it  was  held  unnecessary  to  decide  it,  as  the 
appointment  stood  in  full  force,  having  been  with 
the  consent  of  the  party  objecting.*  The  question, 
as  to  the  power  of  the  Court,  was  not  very  fully 
before  it,  in  this  case,  but  still  a  very  decided  opinion 
appears  to  have  been  stated  by  the  Judges.     This 

'  8th  Feb.  1838, 16  S.  457. 

*  29th  March,  1841,  2  Robin.  Ap.  45. 
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«mS^.  ^^^>  howtfver,  can  by  no  means  be  held  as  deciding 
the  question,  the  proceedure  in  it  having  been 
somewhat  peculiar,  and  by  no  means  in  accordance 
with  the  generally  understood  and  established  prin- 
ciples applicable  to  such  cases.^  For  if  the  Court 
went  the  lengtl^  of  holding,  that  they  could  appoint 
trustees,  with  the  full  powers  as  conveyed  by  the 
trust-deed  in  question,  they  must  have  held  it  compe- 
tent to  confer  powers  of  a  most  extensive  and 
discretionary  nature ;  the  discretion  of  those 
appointed  or  substituted  by  a  power  under  this  trust 
being  of  such  a  nature  in  some  important  respects. 
This,  as  a  question  of  legal  polity,  could  not  be 
affected  by  the  consent  of  parties  interested,  such  a 
course  is  inconsistent  with  the  principles  and  esta- 
blished rules  of  law,  and  amounts  to  a  mere  evasion 
of  them.  Caution  was  demanded,  in  this  case,  from 
those  appointed  by  the  Court.  But  if  the  sound 
principle  be,  that  the  Court  cannot  appoint  a  trustee, 
in  the  proper  sense  of  the  word,  that  is  characterized 
by  certain  confidences  of  a  special  nature,  and 
peculiar  to  that  ofiice,  mere  security  against  mal- 
administration, and  for  the  general  safety  of  the 
property  placed  under  their  control,  cannot  super- 
sede the  difficulty,  but  must  be  a  mere  evasion  of  it. 
That  such  appointments  are  incompetent  is  very 
evident  from  the  authorities  on  this  subject.  It  is 
an  undoubted  rule  of  law,  that  the  Court  cannot 
transfer  discretionary  powers,  such  being  identified 
with  the  party,  and,  in  fact,  taking  their  rise  in  the 
delectus  persons  applicable  to  a  special  party.'     As, 

*  I  am  informed,  that  at  the  period  of  appointment  in  this  case,  the  ques. 
tion  was  by  no  means  fully  taken  into  consideration  by  the  Court. 

>  Dick,  22a  Jan.  1758,  Mor.  16206,  and  7446  ;  Ireland,  18lh  May,  1833^ 
11  S.  626  ;  Campbell,  22d  Dec.  1739,  M.  674.    See  tvp,  pa<;e  Ul. 
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except  in  cases  of  trust  with  discretionary  powere, 
the  non-acceptance  or  failure  of  trustees  cannot 
affect  the  interests  created  by  the  trust,  it  appears 
to  be  of  little  importance,  as  regards  the  powers  of 
the  Court,  whether  the  question  shall  arise  as  to 
non-acceptance  or  failure  of  trustees^  the  general 
principle  being  apparently  a  matter  independent  of 
such  distinctions,  which,  however,  afford  illustrations 
of  the  general  rules  adopted  by  the  Court  under 
various  circumstances.  In  the  case  of  the  King's  ^^S^Tri^^^ 
College  of  Aberdeen,  where  a  sum  was  bequeathed 
for  maintaining  bursars,  to  be  secured  by  the  direction 
of  certain  trustees,  and  of  them  some  would  not,  or 
could  not,  accept,  or  were  abroad  in  foreign  parts» 
and  the  executors  wanted  to  pay  the  money,  and 
the  masters  of  the  College  prayed  the  Court  for  a 
warrant  to  them  to  uplift  and  secure  it ;  it  appears 
to  have  at  first  been  held,^  that  the  Court  came  in 
the  place  of  the  trustees ;  but  it  was  afterwards  hleld,* 
that  the  trust  did  not  devolve  upon  the  Court,  but 
upon  the  Crown  ;  but  that,  if  the  money  were 
consigned,  the  Court  must  not  let  it  lie  dead,  but 
order  it  to  be  laid  out  upon  interest.  The  Court, 
therefore,  granted  the  warrant  prayed  for,  the 
petitioners  giving  their  bond,  obliging,  not  them  and 
their  successors  in  office,  in  terms  of  the  petition, 
but  them  and  their  own  heirs,  conjunctly  and 
severally,  to  report  to  the  Court,  in  six  months,  the 
security  taken  by  them  for  the  money,  to  be  recorded 
in  the  books  of  Session.  In  the  case  of  Campbell 
i\  Campbell,^   in   which   it    appears   first   to   have 

'  27th  Jan.  1741,  Elch.  Jurisdiction,  21. 

'  23d  Feb.  1741,  Elcb.  Trust,  No.  11.    See  also  Hospital  of  Largo,  15th 
July,  lfi80,M.  14722. 
«  2Cth  Jane,  1752,  M.  7440  ;  Dec.  1752,  M.  16205. 
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been  properly  decided,  that  the  beneficiary  right  in 
a  trust  does  not  fell  by  the  non-acceptance  of  the 
trustees,  the  Court  declared,  that  in  the  event  of  the 
whole  trustees  refusing  to  accept,  it  would  name 
administrators.  In  the  case  of  forfeiture,  the  trust 
right  devolves  upon  the  Crown  for  the  uses  contained 
in  the  deed.^  Where  trustees  were  removed  as 
suspected,  and  all  interested  petitioned  the  Court, 
that  they  would,  ex  ndbili  officio,  appoint  another 
trustee  to  denude  the  former  and  bring  them  to 
account ;  the  Court  declined  to  do  so,  but  nominated 
a  person  factor  loco  tutoris,  with  the  usual  powers, 
and  especially  with  power  to  bring  a  proper  process 
for  denuding  the  trustees,  if  he  should  be  so  advised.* 
So,  also,  where  an  only  surviving  trustee  had  become 
bankrupt,  and  an  action  was  brought  to  oblige  him 
to  convey  the  estate  to  a  party  to  be  named  by  the 
Court,  the  trust-estate  being  very  much  encumbered, 
so  that  the  extensive  powers,  as  given  by  the  deed, 
were  necessary  for  its  management ;  it  was  observed 
by  the  Court,  that,  at  an  early  period,  the  Judges  in 
the  Court  of  Session  had  exercised  very  extensive 
powers  in  supplying  the  defects  of  family  settlements 
and  trust  rights,  as  well  as  by  giving  particular 
instructions  to  those  who  had  been  named  by  them 
for  managing  the  estates  of  persons  under  age,* or 
labouring  under  temporary  disabilities ;  but  that,  of 
late,  much  more  caution  had  been  used,  and  now,  it 
was  only  in  the  case  of  trusts  created  by  statute,  or 
where,  as  in  estates  destined  to  charitable  uses,  no 
person  had  any  immediate  interest  in  the  manage- 


»  M*Kenzie,  12th  Feb.  1736,  Elch.  Trust,  No.  4. 
•  Wothcwpoon,  15th  Dec.  1775,  M.  7450,  and  16372. 
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ment,  that  the  Court  would  interpose  in  this  manner, 
and  therefore  found  the  trust  at  an  end.^     And  again, 
where  the  trustee  by  a  family  settlement  had  failed, 
the  Court   refused   to   name  a  trustee,  but,  upon 
application  from  the  parties,  they  named  a  curator 
bonis,  with  the  usual  powers.*     Where  a  trust  was 
in  favour  of  a  certain  party,  his  heirs  and  assignees, 
and  the  party  so  named  had  been  infeft,  and  died, 
but  his  heirs  refused  to  act,  and  in  consequence 
of  two  of  the  parties  interested  in  the  deed  being 
abroad,  so  that  their  concurrence  in  the  appointment 
of  a  new  trustee  could  not  be  obtained  without 
delay,  all  the  other  parties  interested  in  the  deed 
applied  to  the  Court  to  nominate  a  new  trustee; 
the  Court  refused  to  do  so,  but  granted  an  amended 
prayer,  which  prayed  the  appointment  of  a  factor 
upon  the  estate,  with  powers  to  take  all  steps  neces- 
sary for  investing  himself  therein,  in  order  to  execute 
the  purposes  of  the  trust,  a  majority  of  their  Lord- 
ships being  of  opinion,  that  although,  in  cases  where 
there  was  an  absolute  necessity  for  their  interference, 
the  Court  would  appoint  a  trustee,  there  did  not 
exist  such  necessity  here.^     Where  a  trust  had  fallen 
by  the  death  of  a  trustee,  who  had  made  considerable 
advances  in  the  course  of  the  management,  and  who, 
under  the  trust,  would  have  been  entitled  to  retain 
the  trust-estate  till  relieved  of  these, — the  Court,  on 
the  application  of  his  widow  and  executrix,  appointed 
a  judicial  fSa^tor  to  carry  on  the  trust,  notwithstand- 
ing  the  opposition  of  a   creditor  infeft,  it  being 
observed  by  the  Court,  that  "  although,  when  a  trust 

»  M'Dowall,  2001  Nov.  1789,  M.  7453. 

'  Grant,  &c.,  13th  Feb.  and  2d  March,  1700,  M.  7454. 

*  Moir,  &c.,  6th  July,  1826,  4  S.  801. 
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has  fallen,  we  will  not  nominate  tiHistees,  it  is  com- 
petent for  us  to  appoint  a  judicial  factor  to  manage 
the  trust-estate."  ^  Where  an  only  surviving  trustee 
applied  to  the  Court  to  name  a  factor,  and  to  grant 
power  to  make  up  titles  to  an  heritable  debt,  and 
certain  other  heritable  subjects,  the  Court  named  a 
factor ;  but  before  conferring  the  powers  required, 
ordained  the  petitioner  to  give  in  a  minute,  pointing 
out  the  decided  cases  where  the  Court  granted  the 
special  power  and  authority  craved  in  the  petition.* 
Even  where  a  trust  was  created  in  favour  of  certain 
parties,  whom  failing,  to  any  person  to  be  named  by 
the  Court  of  Session,  the  Court,  on  the  failure  of  the 
individual  trustee,  appointed  a  factor  to  execute  the 
trust  according  to  the  powers  therein  conferred, 
refiising  to  grant  any  special  authority  as  to  making 
up  titles  or  otherwise.'  Where  a  trust  had  been 
created  for  the  purpose  of  erecting  and  supporting 
certain  schools,  and  several  of  the  trustees  having 
died,  the  rest  applied  to  the  Court  to  appoint  addi- 
tional trustees,  and  produced  lists  containing  the 
names  of  the  representatives  of  the  original  trustees, 
and  certain  official  persons  whom  they  wished  to  be 
nominated,  and  on  whom,  and  their  successors,  the 
administration  of  the  trust  should  permanently  de- 
volve, the  Court  refused  in  hoc  statu^  And  on  the 
failure  of  the  trustees  under  a  mortification,  the 
Court  apjwinted  a  kirk-session  factors  to  execute  the 
trust,  refusing,  however,  specially  to  find  them 
entitled  to  make  an  allowance  to  their  clerk  for 

'  Biiniett,  24th  Jan.  1829,  7  S.  314. 

>  Busby,  iBt  Feb.  1823,  2  S.  176. 

»  Robertson,  7th  Feb.  1833,  1 1  S.  365  ;  see  also  Harvey,  7th  July,  1836, 
14  S.  1112;  Alexander,  27th  Feb.  1824,  2  S.  745  ;  Douglas,  14th  Dec.  1839, 
2  n.  238. 

*  MarjoribankK,  27tli  Feb.  1822,  1  S.  3j5. 
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management,  leaving  them  to  act  in  that  as  in  other 
matters,  according  to  the  rules  of  law.^  So,  also, 
where  a  trust  had  been  created  for  the  purpose, 
amongst  others,  of  supporting  a  dissenting  preacher 
or  preachers  of  a  certain  persuasion,  or  other  reli- 
gious purposes  in  certain  circumstances  —  and  there 
having  ceased  to  be  a  quorum  of  trustees  in  terms 
of  the  deed  —  and  the  remaining  trustees  having 
applied  for  exoneration,  and  the  appointment  of  the 
office-bearers  of  certain  permanent  bodies  to  cany 
the  trust  into  execution — ^the  Court  refused  to  appoint 
new  trustees,  but  appointed  a  judicial  factor  with 
the  usual  powers.*  Where  a  party  who  executed  a 
trust-deed  and  settlement  for  the  distribution  of  his 
estate,  and  conferred  no  discretionary  powers  on  the 
trustees  as  to  the  proportions  or  mode  of  such  dis- 
tribution, was  predeceased  by  th^  trustees  named  in 
the  settlement,  and  executed  no  new  nomination,  on 
the  petition  of  parties  interested  in  the  settlement, 
the  Court  appointed  a  judicial  factor  with  the  usual 
powers,  to  realize  and  manage  the  estate,  and  to 
implement  the  ends  and  purposes  of  the  disposition 
and  settlement;"^  The  practice  of  the  Court  in  these ' 
varied  cases,  clearly  shews,  that  it  has  not,  unless  in  ftppom'tment. 
very  special  circumstances,  taken  upon  itself  the 
appointment  of  trustees,  that  is  to  say,  reposed  in 
any  one  that  implicit  confidence,  or  rather  the  pro- 
prietory power,  which  is  implied  in  a  grant  of  trust 
by  a  private  party.  Accordingly,  in  the  case  of 
M'Aslan  and  others,^  the  whole  trustees  named  in  1 

>  Falconer,  4th  Dee.  1830,  9  S.  142. 
*  Ireland,  18Ui  May,  1833,  I'l  S.  626. 
'  Cairns,  I9th  Jan.  1838, 16  S.  335. 
«  17ib  July,  1841,  3  D.  1263. 
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the  settlement,  which  contained  a  power  of  sale, 
having  died, — the  Court,  on  the  application,  or  with 
the  consent  of  all  the  parties  beneficially  interested, 
appointed  trustees  with  the  whole  powers  contained 
in  the  settlement,  but  under  the  condition  of  their 
finding  caution  in  terms  of  the  act  of  sederunt  anent 
£BM;tors;  thus  shewing,  that  the  said  trustees  were 
appointed  in  the  character  of  factors,  subject  to  the 
rules  regarding  them,  and  in  this  respect,  and  in  so 
far  as  they  held  the  character  of  trustees,  doing  so 
only  in  virtue  of  the  consent  of  parties,  as  in  the 
case  of  Preston.  That  the  appointment  of  trustees 
by  the  Court  is  at  variance  with  the  established 
principles  and  practice  of  the  law,  is  evident  from 
the  subsequent  but  ex  parte  case  of  Menzies,^  where 
the  Court  held,  (notwithstanding  the  case  of  Preston, 
which  was  referred  to  by  one  of  their  Lordships,)  that 
it  was  incompetent.  Indeed,  it  is  a  difficult,  if  not 
an  impossible  matter,  to  lay  down  any  positive  rule 
as  to  such  appointments  by  the  Court.  It  is  plain 
that  it  can  seldom,  if  ever,  be  safe  or  advantageous 
for  the  Court  to  appoint  actual  trustees ;  each  case 
must  in  a  great  measure  depend  on  its  own  particular 
necessities,  which  may  in  general  be  provided  for  by 
a  more  limited  authority  or  amount  of  discretion, 
than  might  be  given  in  a  case  of  individual  confi- 
dence. 

As  we  have  already  seen,' discretionary  powers  can- 
not be  transferred  Iby  authority  of  the  Court ;  as,  for 
instance,  powers  of  determination  as  to  the  amount 
of  individual  interests  in  the  residuary  ftmd,  or  of 

>  llih  Mardi,  1840,  S.  J.  From  this  it  would  appear,  tJiat  vnder  a  peti- 
tion for  the  appointment  of  a  trustee,  the  Court  eannot  appoint  a  factor. 
Such  petition  ought  therefcHre  to  be  altcmatire,  or  ibr  a  factor  onljr* 
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carrying  on  trade  or  manufactures,  or  selling  the 
property,  or  a  part  of  it,  if  judged  proper  by  the 
appointed  trustee.  And  it  comes  to  be  a  difficult 
question  what  is  to  be  done  in  the  case  of  mortificsr  ^'JJ^ial!^"'^" 
tions,  or  other  charitable  bequests,  &C.,  where  such  "*»"•' 
discretionary  powers  are  usually  given,  and  in  many 
cases  form  the  chief  character  of  the  trust.  As  has 
already  been  observed,^  where  no  discretionary 
powers  are  given,  a  mortification  forms  perhaps  a 
more  favourable  case  than  any  other  for  the  appoint- 
ment of  parties  with  extensive  powers  of  acting  in 
the  character  of  trustees  or  managers. 

The  only  case  in  which  the  subject  of  appointment 
of  trustees  by  authority  of  the  Court  appears  to  have 
been  brought  under  the  consideration  of  the  House 
of  Lords,  is  in  that  of  Miller  v.  Black's  Trustees.^ 
In  that  case,  which  was  one  of  a  bequest  for  chari- 
table purposes,  it  was  observed  by  Lord  Brougham, 
{obiter,)  "It  might  be  enough  to  look  at  the  part 
of  the  deed  inunediately  following  the  charitable 
gift,  providing  that  the  trustees  named  shall  execute 
the  conveyances  to  those  whom  they  are  empowered 
to  assume  into  the  trust,  with  the  same  powers,  for 
the  purposes  herein  written.  Now,  among  these  is 
that  of  assuming  others  to  fill  up  the  vacancies  by 
death  or  declining  to  act ;  and  though  the  trustees 
are  only  empowered  to  assume  oiv vacancies,  that  is 
quite  sufficient  for  continuing  the  trust,  and  would 
make  it  their  duty  to  continue  it,  even  if  they  alto- 
gether decline  themselves.  But  there  is  a  sufficient 
power  in  the  Court  of  Session  to  provide  for  conti- 
nuing the  trust  in  a  case  of  this  description,  had 

'  Sup,  [Nige  174. 

'  Uth  July,  1887,  2  S.  M.  889. 
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there  been  no  such  clause.     It  is  unnecessary    to 
inquire  what  power  the  Court  has,  or  what  it  is   in 
use  to  exercise,  in  the  case  of  private  trusts  becom- 
ing defective  by  death  or  non-acceptance,  althou^^h 
the  cases  of  Busby,  in  2  S.  and  D,  (176 ;)  of  Christie, 
in  5  S.  (293 ;)  and  still  more  precisely  that  of  Moir, 
in  4  S.  (801)  — cases  as  late  as  1825  and  1826  — 
appear  to  leave  no  doubt,  that  in  one  way  or  another, 
the  Court  will  prevent  the  failure  of  a  testator's  or 
disponer's  intention  for  want  of  trustees:   and  to 
this  proposition  of  course  those  cases  are  no  kind  of 
exception,  in  which  the  Court  refused  to  interfere 
where  the  property  was  given  to  the  heir  or  other 
person,  upon  the  trustees  dying,  or  refusing  to  act, 
as  Macdowall  v.  Macdowall,  in  Mor.  7454  —  a  case 
which,  as  I  stated  during  the  argument,  came  pre- 
cisely within  the  principle  which  ought  to  govern 
the  exercise  of  the  power  of  supplying  a  trust,  — 
that  if  a  trustee  dies,  or  refuses  the  trust,  where  it 
is  quite  clear  that  the  intention  of  the  testator  was, 
that  in  such  an  event,  the  heir  should   take  the 
estate,  discharged  from  any  trust,  the  Court  would 
not  be  AilfiUing  the  intention  of  the  maker  of  the 
deed,  but  acting  contrary  to  his  intention,  if  it  sup- 
plied a  trustee;  for  that  is  the  very  event  provided 
for,  the  gift  going  over  and  the  trust  ceasing.     I 
apprehend,  (though  it  is  unnecessary  to  dispose  of 
that  question,)  that  this  gift  cannot  be  considered  as 
being  in  the  predicament  in  which  it  was  contended 
at  the  bar  to  be,  namely,  that  though  there  is  a  most 
distinct  constitution  of  a  trust,  yet  no  mention  being 
made  of  heirs,  executors,  and  administrators,  if  one 
of  the  trustees  refused  to  act,  so  that  the  quorum  no 
longer  existed,  or  if  they  all  refused  to  act,  or  all 
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died,  the  Court  had  no  power  to  give  effect  to  the 
testator's  intention  —  an  argument  which  would  re- 
quire a  much  stronger  case  to  support  it  than  any 
produced  at  the  bar.  But  it  is  unnecessary  to  enter 
upon  that  consideration,  for  in  the  present  case  there 
is  no  question  whatever.  The  case  of  Macdowall  v. 
Macdowall  clearly  shews,  without  deciding  how  the 
Court  would  act  in  the  case  of  a  private  trust,^  that 
without  any  doubt,  the  Court  will  interpose, — (I  am 
now  reading  the  words  of  the  Judges  in  that  case, 
which  occurred  in  1789,  when,  if  at  any  time,  the 
bench  of  Scotland  was  filled  by  accomplished  lawyers, 
thoroughly  versed,  not  only  in  the  principles,  but  in 
the  practice  of  the  law  of  Scotland,  and  therefore  is 
of  high  authority) — "  the  Court  will  interpose,"  as  it 
is  said,  '^  where  no  person  has  any  immediate  interest 
in  the  management ;"  and  estates  destined  to 
charitable  uses  are  expressly  given  by  their  Lordships 
as  an  instance.  On  this  point  I  have  rather  referred 
to  the  cases,  and  especially  the  more  recent  ones, 
than  even  to  the  highly  respectable  authority  of  Mr 
Erskine  in  the  3d  book  of  his  Institutes,  because, 
certainly,  in  former  times  the  Court  of  Session  was 
in  use  to  go  farther  in  supplying  defects  in  trusts 
than  its  later  practice  appears  to  warrant." 

In  an  old  case,*  where  an  action  of  declarator  was 
brought  against  heirs  of  entail,  to  have  it  found,  that 
a  nomination  of  trustees  to  appoint  provisions  to 
wives  and  children,  out  of  an  entailed  estate,  having 

'  It  most  be  observed,  with  regard  to  the  term  private  trusts,  as  used  by 
his  Lordship,  that  it  is  used  in  contradistinction  to  public  trusts ;  trusts  for 
charitable  purposes  being  public  trusts  by  the  law  of  England,  whereas  in 
ScotUnd  such  trusts  are  mere  private  trusts.  This  would  seem  to  make  a 
restrictive  distinction  with  regard  to  the  latter. 

«  Hepburn,  lath  July,  1699,  M.  7428. 
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failed  by  their  death,  the  Court  should  nominate  a 
new  set  of  trustees,  or  themselves  appoint  provisions, 
there  was  much  difierence  of  opinion  as  to  whether 
the  only  remedy  was  not  to  take  the  term  provided 
by  law,  and  to  leave  the  children  to  the  economy  of 
successive  heirs  of  entail ;  or  whether  the  Court  had 
not  power  to  supply  the  accidental  failure,  not  by 
a  new  nomination,   but   by  the   settlement    of    a 
reasonable  provision ;  and  this  being  the  opinion  of 
the  majority,   a    condescendence  was    ordered    to 
supply  the    proper    data.      Although    the    course 
adopted  in  this  case  has  been  overruled  by  the  subse- 
quent practice  of  the  Court,  as  alluded  to  above,  still 
it  affords  this  illustration,  that  if  the  Court  were  to 
•     take  upon  it  to  execute  such  power,  it  is  evident,  that 
it  could  only  do  so  by  thus  declaring  and  awarding 
the  beneficiary  interests  referred  to ;  as  it  is  evident, 
that  it  could  not  confer  upon  any  party,  by  delega- 
tion,   powers    so    materially  affecting   patrimonial 
interests,  such  powers  being  inconsistent  with  the 
nature  of  the  office  of  judicial  factor. 
!f  EDgto^'l.     "^^  ^^^  ^^  England  undoubtedly  allows  greater 
toappoiiit-    latitude  in  regard  to  the  interference  of  the  courts 

ment  of  tni*-  ^ 

teeibycourtin  mattcrs  of  trust  than  is  acknowledged  in  the 
law  of  Scotland.  But  still,  as  regards  this  subject, 
it  makes  an  important  distinction;  for  this  arises 
in  a  considerable  degree  fipom  the  nature  of  chancery 
jurisdiction,  which  renders  the  classification  of  parties 
of  a  much  more  varied  character  under  the  denomi- 
nation of  trustees,  than  in  strictness  of  legal  term 
ought  to  be  so  classed,  as,  for  instance,  the  most 
ordinary  cases  of  contract ;  yet  it  very  properly,  and 
for  the  most  evident  reasons,  distinguishes  between 
the  amount  of  trust  conveyed  by  the  deed  according 
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to  the  rules  of  powers ;  and,  therefore,  where  a  new 
trustee  is  appointed  by  the  Court,  the  conveyance 
from  the  old  trustee  to  the  new  trustee  has  not  the 
effect  of  communicating  any  special  power.*  So 
that  in  effect,  the  practice  of  the  Court  of  Chancery 
does  not  differ  fit)m  that  of  the  Court  of  Session ; 
either  of  them  will  confer  the  confidence  applicable 
to  the  office  of  a  manager  or  factor,  but  not  of  a 
trustee ;  or,  in  other  words,  will  confer  a  trust,  but 
not  a  power ;  the  powers  in  nature  of  trusts  to  be 
so  conferred,  therefore,  being,  as  distinguished  from 
conditional,  of  that  class  which  have  been  distin- 
guished as  unconditional  special  powers.^  And  more- 
over, it  must  be  observed,  that  in  England  there  is 
no  office  which  is  properly  equivalent  to  that  of 
judicial  fector  in  Scotland  —  an  office  in  every  way 
so  much  better  suited  for  the  conducting  of  trusts 
under  the  direction  of  the  Court  than  that  of  trustee, 
and  which  ought  never  to  be  confounded  with  it. 

It  is  an  important  matter  in  many  cases  to  deter- 
mine what  amount  of  special  powers  contained  in  a  j^ 
trust-deed  can  be  conferred  by  the  Court  upon  a 
factor  appointed  by  it  to  manage  the  affairs  of  the 
trust  in  room  of  the  trustee ;  for  there  are  frequently 
powers  contained  in  trust-deeds,  which,  although  not 
purely  discretionary,  imply  an  amoimt  of  confidence 
which  is  not  applicable  to  the  character  of  a  mere 
judicial  factor.  Where  the  truster  specially  states 
certain  purposes  to  be  done  which  require  mere  skill 
for  their  accomplishment,  extensive  powers  may 
undoubtedly  be  so  given ;  and  if  necessary,  authority 

*  Doyloy  r.  Attorney-General,  2  Eq.  Ca.  Ab.  194  ;  and  see  Cole  r.  Wade, 
16  Vee.  44,  47  ;  Hibbard  v,  Lambe,  Amb.  389  ;  and  see  L.  on  T.  424. 
'  See  sup.  page  1 47. 
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to  take  feudal  ihvestiture,  if  such  shall  prove  indis- 
pensable during  the  execution  of  the  duties  of  his 
oflSce.     But   where    the    exercise   of  discretion    is 
evidently  required,  or  necessary,  a  court  of  law  ^?vill 
hesitate  to  confer  such  on  a  mere  manager,  notwith- 
standing the  existence  of  a  trust-deed ;  for  such  a 
party  is  either  a  factor,  with  the  ordinary  powers 
implied  by  that  office,  or  attached  to  it  by  law ;   or 
he  comes  under  the  special  confidence  conferred   by 
the  deed,  and  is  therefore  in  effect  a  trustee.     Such 
distinctions  are  matters  for  the  consideration  of  the 
Court  in  the  circumstances  of  each  individual  case.^ 
c^^toalLV      Although  the  Court  will  not  interfere  with  the 
taJ^d  Md^  management  of  trust-estates  by  those  appointed  by 
wmoy^       trust-deeds,  unless  in  cases  of  absolute  necessity,  yet 
it  will  do  so  where  necessary  to  carry  the  purposes  of 
the  trust  into  effect,  and  preserve  the  estate.     It 
will,  therefore,  suspend  the  acting  of  trustees,  or 
remove  them  from  their  office,  if  necessary.^    Thus, 
seqa«ttfati<m  whero  the  heir  disputed  the  title,  and  interfered  with 

oftrnst-estate. 

Dfapatedtiae  the  possossiou  of  trustees,  who  w^ere  infeft  in  the 
trust-estate,  the  Court  awarded  sequestration  of  the 
rents  upon  the  application  of  the  trustees,  although 
opposed  by  the  heir,  who  had  brought  an  action  of 
reduction  of  the  trust-deed.*  Where  a  trustee  died 
during  the  dependence  of  a  process  of  multiple- 
poinding,  which  was  raised  by  him  to  obtain 
exoneration  of  the  trust-estate  —  and  a  litigation 
arose  as  to  the  right  of  a  party  to  be  sisted  in  that 
process  as  trustee  under  a  deed  of  assumption,  —  the 
Court,  at  the  instance  of  claimants  on  the  fund  in 
medio^  sequestrated  the  trust-estate,  in  respect  the 

»  See  fir/),  part  2,  c.  1.  «  Ibid. 

»  Earl  of  Hyndford,  5th  Dec.  1669,  M.  14347. 
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party  never  had  possession;  and  they  appointed  a 
judicial  factor  on  the  estate,  with  power  to  appear 
and  defend  the  interests  of  the  trust  in  the  aforesaid 
process,  and  with  all  other  usual  powers.^  Where 
two  parties  contended  for  the  office  of  trustee  on  a 
land-estate,  under  a  private  settlement,  and  the 
party  having  the  beneficiary  interest  under  the  trust 
disputed  the  right  of  both  competitors,  the  Court, 
in  the  meantime,  sequestrated  the  rents  of  the  estate, 
and  made  an  interim  appointment  of  a  judicial 
factor  ;^  which  sequestration  it  refused  to  recall  on  a 
petition  at  the  instance  of  a  party  claiming  right  to 
act  as  trustee  under  a  deed  of  assumption,  which  was 
under  challenge,  and  whose  interests  as  an  individual 
were  conflicting  with  what  would  be  his  duty  as  a 
trustee.*  Where  trustees  appointed  by  trust-deed  ^JJ^JJ^',"* 
were  equally  divided  as  to  the  administration  of  the  *™"'*"- 
estate,  the  Court,  with  the  consent  of  one  of  the 
trustees  who  was  named  factor  by  the  trust-deed, 
appointed  a  judicial  factor/  Where  the  last  sur- p^rtncnhip. 
viving  partner  of  a  trading  company  appointed 
trustees  having  a  small  interest  as  his  legatees,  and 
these  trustees  assumed  the  management,  they  were  re- 
moved, and  a  judicial  factor  appointed  by  the  Court,  on 
the  application  of  creditors  to  a  large  amount.*^  And  ^i^^^ 
where  trustees  with  powers  of  sale  refused  to  accept,  *""'^- 
and  the  beneficiaries  disagreed  as  to  the  manage- 
ment, the  Court  interfered  at  the  Instance  of  one  of 
the  parties ;  and  in  respect  they  were  not  agreed  in 
recommending  the  party  to  be  appointed  judicial 

»  Christy,  10th  July,  1834,  12  S.  916. 

>  Home,  7th  March,  1833, 11  S.  538. 

°  Hunter,  7th  Feb.  1834, 12  S.  406. 

«  Adie,  19th  Dec.  1835,  14  S.  185. 

*  Dixon,  22a  Dec.  1831,  10  S.  178  ;  Fulkrton,  19th  June,  18.14, 12  S.  Z/iO. 
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factor,  remitted  to  the  sheriff-clerk  of  the  county  to 
^^J^     name  the  factor.^     This  power  of  interference   by 
the  Court  does  not,  however,  apply  to  the  case  of 
d<2r^^*°*  trusts  for  creditors.'     The  appointment  of  a  curator 
pnoodse.      bonis  to  a  party  insane,  who  has  previously  granted 
a  trust-deed  for  behoof  of  his  creditors,  does  not 
prejudge  any  question,  either  as  to  the  validity  of 
the  existing  trust-deed,  or  the  rights  created  by  it.' 
^J^^         As  the  Court  has  the  power  of  interpreting  the 
222^*****"^  intention  of  the  trusters,  and  of  determining  ques- 
tions of  succession  resulting  therefrom,  so  also  it  has 
the  power  of  authorizing  the  application  of  fiinds 
under  .doubtful  circumstances  as  regards  a  question  of 
fact.     Thus,  in  the  case  of  a  party  who  is  a  bene- 
ficiary under  a  trust-deed  being  presumed,  though 
not  proved  to  be  dead,  it  may  authorize  payment  to 
be  made  to  the  heir  or  successor  of  the  absent  party, 
caution  to  repeat  in  the  event  of  his  reappearance 
always  being  found  by  such  heir  or  successor.*    Thus, 
also,  the  Court  allowed  a  party  to  receive  the  rents 
of  a  trust-property,  the  destination  to  which  carried 
it  to  him,  failing  issue  of  his  own  body,  there  being 
no  issue  in  existence ;  caution  being  found  to  repeat 
in  the  event  of  issue.^ 

'  Harvey,  28th  June,  1839,  1  D.  1137.  '  See  part  3,  c.  8. 

>  Dalrymple,  25tli  Jane,  1836,  U  S.  1011. 

*  See  Campbell,  17th  June,  1824,  3  S.  145 ;  Fettea,  7th  July,  1825, 4  S. 
149  ;  Hyalop,  15th  June,  1830,  8  S.  919. 

*  Blackwood,  11th  Jone,  1833, 11  S.  699. 
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CHAPTER  V. 

DUTIES  OF  TRUSTEES  IN  PRIVATE  TRUSTS. 

The  general  rule  regarding  the  duties  of  trustees  General  mi*, 
is,  that  they  shall  bestow  as  much  attention  upon  the 
af&irs  of  the  trust,  as  they  might  reasonably  be 
expected  to  pay  to  their  own  affiiirs,  and  no  more.^ 

There  are  a  variety  of  duties  and  rules  applicable  iMtmeuoM. 
to  trusts  generally.  Trustees  are  bound  in  all  trusts 
for  family  purposes  not  amounting  to  an  irrevocable 
conveyance  for  behoof  of  third  parties,  to  obey  all 
instructions  duly  communicated  to  them,  not  only  by 
the  trust-deed,  but  also  all  instructions  as  to  adminis- 
tration subsequently  communicated  to  them  by  the 
truster  in  any  probative  writing.'  For  example,  where 
a  woman  had  been  supported  by  a  man  and  his  wife 
for  fourteen  years,  succeeded  to  funds,  and  died  after 
executing  a  trust,  by  which  she  ordained  the  trustees 
to  pay  all  debts  for  which  she  was  bound  in  law  or 
equity,  or  in  conscience  —  and  addressed  a  letter  to 
them  expressing  a  wish  that  the  wife  should  be 
allowed  L.20  yearly  for  the  said  fourteen  years,  in 
full  of  board,  lodging,  and  clothes,  —  it  was  held, 
that  the  trustees  were  bound  to  pay  that  sum.^ 


*  Morley  v.  Morley,  2  Oh.  Ca.  2,  per  Lord  Nottingham  ;  Jones,  r.  Lewis,  2 
Ves.  241,  per  Lord  Hardwicke  ;  Maasey  r.  Banner,  1  Jac.  and  Walk.  247, 
|>er  Lord  Eldon  ;  Attorney-General  t,  Dixie,  13  Ves.  534,  per  euudenu 

'  See  tup,  p.  24.  ^  Eaaton,  17th  Jan,  1822,  1  S.  244. 

O 
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i^t^oe.  -^  party,  after  accepting  of  the  office  of  trustee,  is 
Murtftiifli  bound  to  fulfil  the  duties  thereby  incurred;^  and 
when  he  admits  the  trust,  as  by  pleading  it  in  process, 
he  is  not  entitled  to  disclaim  in  prejudice  of  the 
trust.^  So,  also,  where  property  is  conveyed  in 
trust  by  a  Scotch  deed,  the  trustee  is  bound  to 
fulfil  that,  notwithstanding  any  question  of  inter- 
national law  which  may  arise  as  to  the  truster  being 
otISo'^iSi  ^®®^^®°*  ^^  England,  or  otherwise.'  And  where  he 
is  one  of  several  accepting  trustees,  he  is  bound  to 
concur  with  the  others  in  all  reasonable  and  proper 
acts  of  administration,  as  in  uplifting  the  trust-funds 
for  the  purpose  of  making  a  loan  which  a  majority 
of  the  acting  trustees  shall  consider  necessary, 
although  he  disapprove  of  the  loan  or  other  intro- 
mission in  question ;  he  is  likewise  bound  to  concur 
in  granting  proper  discharges.  The  only  ground 
on  which  he  can  properly  refiise  his  concurrence 
is  incompetency;  for  in  questions  of  opinion  in 
regard  to  competent  acts  of  administration,  he  must 
be  guided  by  the  majority ;  the  office  is  voluntarily 
assumed,  and,  as  in  the  case  of  copartnery,  &c.  he 
must  run  the  risks,  if  risks  there  be  in  so  doing,  not 
covered  by  the  terms  of  the  deed,  which  those  acting 
along  with  him  likewise  incur ;  otherwise  he  would 
in  effisct  be  making  himself  a  sine  quo  non.  The 
proper  course  in  such  a  case,  where  he  considers  the 
measures  adopted  to  be  improper  or  incompetent,  is 
to  apply  to  the  Court.*     If  he  fail  to  do  so,  it  will  not 

'  Darling,  24th  Feb.  1837,  15  S.  672. 
■  RQihTOD,  19th  Feb.  1663,  M.  16164. 

*  Blackett,  20th  May,  1832,  10  S.  590. 

*  In  England,  if  a  breach  of  tnut  be  threatened,  the  trustee  is  boond  to 
prevent  it  by  obtaining  an  injunction  ;  In  re  Chertaey  Market,  6  Price,  279  ; 
and  if  a  breach  of  trust  has  been  already  committed,  to  file  a  bill  for  the 
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do  at  a  future  time  to  complain  of  the  course 
adopted  by  his  co-trustees,  and  assert  that  he 
disagreed  with  them  in  regard  to  it.^  Nor  is  a 
trustee  whose  consent  is  necessary  to  the  completion 
of  an  act,  entitled  in  any  case  to  object  to  its  being 
done,  on  the  ground  that  he  had  not  interposed  his 
consent  and  authority,  if  he  shall  have  been  aware 
at  the  time  of  its  being  done,  and  shall  have  done 
any  act  to  shew  that  he  was  aware,  and  if  he  had  it 
in  his  power  to  have  objected,  and  by  legal  means 
prevented  it.*  Nor  is  a  trustee  who  has  taken 
infeftment  under  a  trust  entitled  to  withhold  his 
name  from  proceedings  necessary  to  the  winding  up, 
and  obtaining  the  trustees  denuded.' 

The  TOneral  rule  is,  that  trustees  shall  fulfil  the  ^"l** !"« °' 

o  '  duties  bj 

literal  and  precise  conditions  and  directions  contained  •qniv.Jent*. 
in  the  trust-deed,  and  shall  not  do  it  by  an  equiva- 
lent. But  they  may  Ailfil  their  obligations  by  an 
equivalent  where  they  do  not  injure  the  interest  of 
the  truster,  where  his  is  the  interest  in  question. 
Thus,  where  a  trustee  in  a  comprising  being  obliged, 
in  the  event  of  a  disposition  of  the  lands,  to  take  the 

reBtoratioD  of  the  tnisi-fund  to  its  proper  condition  ;  Franco  «.  Franco,  3  Ves. 
75  ;  Earl  Powiet  v.  Herberti  1  Ves.  jon.  297  ;  or  at  least  to  take  such  other 
active  measnrefl  as,  with  due  regard  to  all  the  drcnmstances  of  the  case,  may 
be  considered  prudent.     See  Walker  «.  Symonds,  3  Sw.  71. 

'  Lord  Lyndoch,  15th  Feb.  1827,  5  S.  358,  Aff.  7th  July,  1830,  4  W.  S. 
148  ;  Do.  20di  Not.  1832,  1 1  S.  60  ;  Logan,  26th  May,  1843, 5  S.  1066.  So, 
in  England,  if  one  trustee  be  cognizant  of  a  breach  of  trust  committed  by 
another,  and  either  industriously  conceal  it,  Boardman  «.  Mosman,  1  B.  C. 
C.  68,  or  do  not  take  active  measures  for  the  protection  of  the  cestuique 
trust's  interest,  he  will  himself  become  responsible  for  the  mischieyous  con- 
sequences of  the  act;  Brice  «.  Stokes,  11  Ves.  319 ;  and  see  Walker  r. 
Symonds,  3  Sw.  41  ;  Oliver  v.  Court,  8  Price,  166  ;  In  re  Chertsey  Market, 
«t  sup,;  Attorney-General  «.  Holland,  2  Y.  and  C.  699 ;  Booth  v.  Booth, 
1  Bear.  125  ;  Williams  v.  Nixon,  2  Beav.  472. 

'  Brisbane's  Trustees,  3d  Feb.  1826,  4  S.  422. 

'  Gumming,  28th  Feb.  1834,  12  S.  508. 
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consent  of  the  giver  in  trust,  yet  disponing  to  the 
common  debtor,  and  paying  the  whole  sums,  prin- 
cipal, and  annual-rent,  and  expenses,  to  the  granter, 
will  free  him  of  that  obligation  to  dispone  a  propor- 
tion of  the  whole  debtor's  estate  comprised,  the 
right  of  redemption  being  expired,  although  no 
consent  was  given/  The  import  of  this  decision 
seems  to  be,  that  the  primary  object  of  the  trust  was 
the  payment  of  the  debt,  which  was  fulfilled  to  the 
fiill  amount  by  the  trustee ;  so  that  in  fact  the  truster 
could  properly  claim  no  more ;  and  although  there 
was  a  reservation  in  the  deed,  that  the  portion  of 
the  common  debtor's  estate  over  which  his  apprising 
reached  should  not  be  reconveyed  without  his 
consent,  still  he  had  no  good  claim  against  the 
trustee,  no  ameliorations  having  accrued  to  him 
from  the  estate,  over  which  there  might  have  been  a 
claim ;  there  was  no  relief,  no  eases  to  communicate, 
for  there  was  no  burden,  and  having  put  the  property 
in  the  hands  of  the  trustee,  he  was  bound  by  his 
actings  in  conveying  the  estate ;  any  question  as  to 
powers  between  the  truster  and  trustee,  could  only 
extend  to  the  amount  of  estate  placed  in  the  hands 
of  the  trustee.  But  on  the  other  hand,  where 
ti^^i^  directions  are  specially  given  in  the  trust-deed  that 
■trictiyiu-    certain  acts  shall  be  done  by  the  trustee,  as,  that 

filled;  nodi*-  ^ 

eretton  being  ccrtaiu  fuuds  shall  bo  laid  out"  in  a  certain  manner, 
ioomhi.  as  by  the  purchase  of  a  particular  kind  of  property, 
or  stock,  or  other  security,  these  special  directions 
must  be  strictly  attended  to.^  Thus,  where  trustees 
were  directed  to  purchase  property  of  a  certain 
yearly  rent,  and  to  dispone  it  to  a  party  named,  they 

'  Momy,  24Ch  Jane,  1674,  1  B.  Sup.  713. 
'  Sym,  ISth  May,  1830,  8  S.  741. 
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were  held  to  be  bound  to  make  the  purchase,  aud 
not  entitled  merely  to  hand  over  the  price  to  the 
beneficiary.^     It  Mill  not  do  that  the  trustees  may 
have  thought  the  course  adopted  by  them  amoimted 
to  an  equivalent,  or  even  conceived  it  to  be  a  much 
more  advantageous  course  than  the  one  pointed  out 
by  the  trust-deed ;  and  though  they  have  apparently 
the  most  satisfactory  reasons  for  considering  it  to  be 
so,  still  the  proper  course  to  be  adopted,  and  there- 
fore the  only  safe  one,  is  to  follow  as  nearly  as 
possible  the  directions  of  the  deed.     Although  it  is 
necessary  and  proper  that  trustees  should  exert  their 
judgment  in  the  ordinary  course  of  administration, 
as  in  making  purchases  and  taking  securities,  in 
accordance  with  the  intention  of  the  truster  and 
advantage  of  the  estate,  and  in  doing  so  are  there- 
fore free  from  responsibility,  yet  in  regard  to  the 
particular  kind  of  property  to  be  purchased,  or  the 
particular  manner  of  laying  out  money  at  interest, 
and  securities  to  be  taken  ejppressio  untus  ea^clusio 
alteriuSy  there  is  no  room  for  latitude ;  the  trustee  is 
not   entitled  to   exercise  his  own  judgment,   and 
nothing  which  the  trustee  may  have  considered  to 
be  equivalent  will  be  allowed,  notwithstanding  he 
may   conceive,    that    by  adopting  a  course   diffe- 
rent from  the  one  specified,  however  slight  that 
difference  may  be,  and  however  good  and  conclusive- 
his  reasons  may  appear  to  be,  still  there  is  no  calJ 
upon  him  to  adopt  them ;  that  was  matter  fbr  the- 
truster's  consideration,  the  trustee's  duty  is  to  fulfil* 
the  directions  of  the  trust-deed;   in  accepting  of 
the  trust,  he  undertakes  no  more,  and  is  bound,  and 

'  Train,  2601  M^y,  1624,  3  S.  68. 


214  DUTIES  OP  TRUSTEES 

^^^^^  therefore  expected,  to  do  no  more.  Cases  of  the 
^"^^"  **'**•  greatest  hardship  to  trustees  may  and  do  arise 
where,  in  the  exercise  of  an  office  undertaken  from 
the  desire  of  obliging  relations  or  friends,  a 
measure  has  been  adopted  with  the  desire  of  follow- 
ing out  the  commendable  intention  with  which  it 
was  undertaken,  apparently  highly  to  the  advantage 
of  the  trust-estate,  and  a  liability  of  the  most  serious 
nature  has  been  incurred ;  still,  however  perfect 
the  bona  fides  may  be,  the  act  is  an  unauthorized 
one,  and  law  holds  that  liability  is  thereby  incurred. 
Thus,  where  gratuitous  trustees  were  directed  to 
invest  the  residue  of  certain  tnist-fiinds  in  the 
purchase  of  lands  in  Orkney,  or  wherever  they 
should  judge  expedient,  to  be  conveyed  in  favour  of 
the  heir  in  polisession  of  the  truster's  entailed  estate, 
and  of  the  other  heirs  of  entail  —  and  they  invested 
a  portion  thereof  in  the  purchase  of  feu  and  teind 
duties,  payable  to  the  superior  from  the  entailed 
estate,  —  it  was  held,  that  this  was  not  a  legal  or 
warrantable  application  of  the  trust-funds,  but  was  a 
violation  of  the  directions  contained  in  the  deed.^ 
So,  also,  where  the  trustees  of  an  hospital  were 
empowered  by  a  statute  to  sell  lands  and  houses  of 
which  they  had  the  dominium  utile^  and  to  purchase 
other  lands  lying  as  fitly  and  advantageously  for  the 
benefit  of  the  hospital,  —  it  was  held,  that  the  sta- 
tute did  not  authorize  them  to  purchase  feu-duties.' 
If  trustees  be  bound  down  to  purchase  lands  in  a 
certain  locality,  or  to  lay  out  money  in  a  particular 
kind  of  security,  the  proper  course  is  to  put  the 
funds  at  interest  in  the  best  and  most  responsible 

'  Pollexfcn,  Uth  July,  1841,  3  D.  1215. 

'  Governon  of  C^auviu's  Hoepital,  29th  Jan.  1842,  4  D.  556. 
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manner  thej  can  obtain,  until  an  opportunity  shall 
occur  of  investing  it  in  the  particular  manner 
specified;  but  on  no  account  to  vary  from  the 
directions  because  of  difficulty  in  at  once  having 
it  in  their  power  precisely  to  follow  the  directions  of 
the  trust-deed. 

But  afifain*  on  the  other  hand,  trustees  are  notTmtiewnat 

°  bound  to  do 

bound  to  do  more  than  the  trust-deed,  accord- 
ing to  legal  rule  and  interpretation,  will  autho- 
rize, notwithstanding  that  the  presumed  intention 
of  the  truster  may  thus  be  defeated.  Thus,  where 
a  trust-deed  directed  the  trustees  to  convey  certain 
heritable  subjects  to  one  of  the  truster's  nephews 
— and  it  was  declared  by  a  codicil  to  be  the  trus- 
ter's intention,  that  if  the  nephew  or  any  of  his 
issue  should  succeed  to  a  certain  other  estate,  he  or 
they  should  be  bound  to  denude  themselves  of  the 
estates  conveyed  by  the  trust-deed,  in  fevour  of 
another  of  the  truster's  nephews,  —  it  was  held,  that 
the  trustees  sufficiently  implemented  the  directions 
of  the  deed  by  embodying  the  declaration  in  the 
conveyance  executed  by  them,  without  making  the 
obligation  to  denude  a  real  burden  on  the  lands.^ 
By  the  deeds  there  was  a  mere  personal  obligation 
on  the  heirs,  and  no  restriction  to  the  trustees,  in 
virtue  of  which  they  should  create  a  real  burden  to 
give  effect  to  the  wish  of  the  truster;  but  this  wish  he 
did  not  take  the  proper  steps  to  enforcByquod  voluit  nan 
fedU  as  it  could  only  be  attained  by  a  deed  of  entail. 

The  actings  of  trustees,  in  order  to  be  valid  and  Actingimiut 
binding,  must  be  guided  by  the  conscientious  desire  i  ** 
of  benefiting  the  estate  in  every  manner  consistent 

1  PeanoD,  10th  June,  1842,  4  D.  1393. 
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with  the  conditions  of  the  trust,  all  fraud,^  or  coUu- 
sive  actings  with  third  parties,*  or  with  the  truster, 
in  trusts  for  creditors,^  are  therefore  wholly  ineffec* 
tual  as  regards  the  estate. 

As  already  mentioned/  trustees  cannot  delegate 
their  powers,  but  have  the  power  of  appointing^ 
factors  on  trust-estates,  where  such  are  necessary, 
though  special  power  of  doing  so  be  not  given  in 
the  trust-deed.  But  if  they  shall  appoint  a  factor, 
fJoTi^'*"  *'^®y  ^^®  bound  to  superintend  his  actings.*  By  his 
offacton.  appointment  the  factor  acquires  certain  powers  of 
superintendence  over  the  estate,  but  the  offices  are 
quite  consistent  with  each  other,  and  quite  distinct ; 
the  factor  is  merely,  as  in  other  cases  of  factory, 
a  manager  for  the  proprietor,  who,  in  the  present 
case,  is  a  trustee ;  and  where  the  appointment  of  a 
factor  is  necessary,  they  are  not  bound  to  cause  him 
to  find  caution,  it  is  enough  to  free  them  from 
liability,  that  he  shall  have  been  habit  and  repute 
solvent  at  the  time  of  his  appointment,  although  the 
trust-deed  should  contain  no  clause  of  immunity.^ 
Where  a  solvent  party  is  appointed  factor,  trustees 
are  not  bound  to  superintend  the  individual  actings 
of  the  factor,  such  as  the  uplifting  and  discharging 
rents  by  tenants,  settling  as  to  ameliorations  or 
repairs  stipulated  in  the  various  leases,  payment 
of  public  burdens,  &c.,  but  they  are  bound  to  see 
that  he  renders  accounts,  by  a  rental,  at  stated 


'  Thomson,  15th  Nov.  1786,  M.  10229. 
'  Wood,  &e.  14th  Nov.  1833,  12  S.  42. 
>  Graham,  &c.  9th  June,  1824,  3  S.  117. 

*  See  tup.  page  131. 

»  Sym,  13th  May,  1830,  8  S.  741. 

•  Thomson,  16th  Feb.  1838,  16  S.  560.    See,  however,  Limitation  of 
Liabilities  for  Factors,  &c.,  part  2,  c.  8,  s.  3,  2. 
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periods,  and  deposits  the  balance  in  his  hands  with 
a  banker,  or  other  cashier  appointed  by  them. 
Thus,  where  a  party  became  bound  that  a  factor 
should  account  for  his  intromissions  under  the  usual 
and  very  proper  stipulation  that  discharges  should  be 
granted  at  least  once  Sryear,  and  this  was  not  done, 
it  was  held,  that  he  was  liberated  from  the  obli- 
gation.^ Where  they  authorize  funds  to  be  uplifted, 
it  has  been  held,  that  they  are  bound  to  see  that 
they  are  properly  invested,  or  otherwise  disposed  of.' 
They  are,  however,  bound  by  sales  made  by  factors 
under  general  powers.'  And  when  made  under  ^'^^J^"* 
special  powers,  the  transaction  must  be  regular  and 
concluded;  this  being  especially  necessary  where 
one  party  is  binding  another,  his  constituent  in  an 
important  transaction.^ 

It  is  the  duty  of  trustees  to  exhibit  the  trust-deed  •*"*«""« 
to  all  having  an  interest.  This  is  necessary,  not 
only  that  such  parties  may  have  it  in  their  power  to 
prevent  trustees  from  acting  inconsistently  with  the 
trust-deed,  —  for  where  a  party  ^as  a  claim  for 
damages,  in  the  event  of  an  injury  arising  from  the 
conduct  of  another  party,  he  has  also  a  right  to 
take  all  due  means  to  prevent  that  injury  from  aris- 
ing,— but  also  from  the  circumstance,  that  in  many 
cases  it  may  be  absolutely  necessary  for  parties  inte- 
rested, that  they  should  be  aware  of  the  import  and 
effect  of  the  deed,  either  as  a  trust-deed  or  other- 
wise. And,  indeed,  the  trustees  can  have  no  bona 
fide  personal  grounds  for  objecting  to  it,  nor  can 
there  be  any  plea  on  the  ground  of  interest  of  the 

*  Forbes,  &c.,  10th  June,  1829,  7  S.  732. 
'  See  lb.  and  inf,  part  2,  c.  8.  r  3,  2. 

^  Thomas,  4th  July,  1829,  7  S.  828  ;  Do.,  4th  Dec.  1832, 11  S.  162.    See 
also,  til/,  part  2,  c.  7. 

*  MUne,  I9th  Feb.  1836,  14  S.  533. 
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trust  which  will  avail  against  the  positive  right  of  a 
party  having  an  interest.^  So,  also,  they  are  bound  to 
give  information  to  interested  parties  with  regard  to 

Givetofom-  tho  progross  of  the  trust-management,  as,  with  regard 
to  the  sale  of  trust-property,  payment  of  debts,  &c.  f 
and   are   bound  to  exhibit  to   such   parties    their 

And  exhibit  accounts,  on  reasonable  ground  for  such  demand 
being  stated.  Nor  is  this  in  any  way  at  variance 
with  the  rule,  that  trustees,  as  already  stated,^  are 
entitled  to  be  protected  against  interference,  on 
frivolous  grounds,  with  their  administration  of  the 
trust-affairs ;  for  information  being  afforded  to  inte- 
rested parties,  on  reasonable  grounds,  as  to  the 
state  of  trust-actings,  is  wholly  distinct  from  inter- 
ference with  actual  administration.  Nor  are  the 
principles  stated  by  the  majority  of  the  Judges,  in 
the  case  of  Tod  v.  Tod's  Trustees,*  at  variance  with 
this,  but  the  reverse,  that  being  a  very  special  case, 
and  the  general  rule  undoubtedly  being  that  i^enefi- 
ciaries  are  entitled  to  inspect  trust-accounts  either 
before  or  after  periodical  settlements,  or  reference 
to  an  accountant.  And  in  entering  into  the  investi- 
gation of  questions  where  the  propriety  of  the 
actings  are  to  be  considered,  notwithstanding  that 
the  oflSce  of  trustee  is  one  which,  above  others,  is 
the  result  of  exuberant  confidence,  yet  that  is  not 
such  a  circumstance  as  entirely  to  exclude,  due 
weight  being  given  to  the  effect  of  improper  motives 
on  personal  interests  existing  in  trustees,  when  such 
has  been  clearly  elicited  by  competent  proof.^     As 

»  Nicol,  19th  Juno,  1829,  7  S.  777 ;  Provan,  25th  May,  1830,  8  S.  797. 
See  also  CampbeU,  8th  Aogast,  1783,  M.  3973 ;  Wilson,  8th  Jan.  1717,  M. 
3965. 

'  See  Eng.  Ca.  of  Clarke  r.  Earl  of  Ormonde,  Jac.  120,  per  Lord  Eldon. 

"  Sup.  page  123.  *  27th  May,  1842,  4  D.  1275. 

*  See  opinions  of  Lords  Cunninghame  and  lyory,  in  Tod,  ui  tup. 
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trustees  in  heritage   are  feudally  invested   in  thejj^^p^^" 
property,   they  must   necessarily,   in   right  of  the 
truster,   give   titles   to    heirs,   singular    successors, 
adjudgers,  &c.,  of  the  vassals  of  the  estate. 

The  first  duty  of  a  trustee  on  entering  on  the  2Sli  daUi. 
administration  of  the  trust,  is  to  take  investiture  in^^'*^*""* 
the  tnanner  already  stated,^  as  it  affords  the  means  of  >U7. 
protecting  the  validity  of  the  trust-deed  against  the 
interference  and  diligence  of  non-acceding  creditors, 
if  the  truster  is  not  rendered  bankrupt  within  sixty 
days  of  due  publication  of  the  investiture  by  regis- 
tered seisines  and  acts  of  possession  in  the  case  of 
moveables,^  and  likewise  in  the  case  of  trusts  for 
creditors,  to  prevent  the  interference  of  the  truster 
by  subsequent  conveyances  to  bona  fde  purchasers.^ 
In  the  case  of  a  trust  for  sale,  however,  it  is  not 
always  necessary  that  the  trustee  should  be  infeft. 
Thus,  where  an  estate  was  conveyed  to  trustees  and 
their  assignees  or  disponees,  excluding  the  heirs  and 
executors  of  the  trustees,  for  payment  of  debts,  and 
settling  the  residue,  with  power  to  sell  and  grant 
conveyances,  and  an  obligation  to  infeft  the  trustees 
and  their  assignees  at  the  charge  of  the  assignees, . 
there  being  a  procuratory  for  infefting  the  trustees 
and  their  assignees,  and  a  precept  to  give  sasine  to 
the  trustees  and  their  assignees  in  trust  for  the  uses, 
and  with  the  powers,  and  under  the  burdens,  condi- 
tions, and  provisions  contained  in  the  deed;  the 
trustees  having  sold  the  estate  and  assigned  the  pre- 
cept, without  taking  infeftment,  and  the  purchaser 


'  Sup,  page  75. 

'  See  Gibflon,  29Ui  Ma/,  1841,  3  D.  974  ;  and  also  Pagan,  17th  January, 
1823,  2  S.  125. 
^  So  also  in  England,  see  Jacob  r.  Luean,  4  Beav.  436. 
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having  been  infefl  in  the  precept,  and  sold  the  estate 
again,  the  question  arosiB,  whether  the  titles  thus  made 
up  were  good  ?  It  was  held  that,  in  the  general  case, 
such  a  precept  is  assignable,  as,  being  transferable, 
qtialificat€y  and  as  under  a  power  to  sell  to  one  not  to 
be  bound  by  the  conditions  of  the  deed  of  trust,  the 
deed  maybe  assigned  under  that  quality, express  of  im- 
plied, but  that,  in  this  case,  the  precept  was  expressly 
granted  to  assignees.^  Here  the  trustees  merely  acted 
as  commissioners :  they  might  have  been  forced  to 
take  infeftment  before  selling  or  transferring,  but 
not  having  been  so,  the  conveyance  was  feudally 
complete.     To  avoid  the  expense  of  an  entry  with 
the  superior  by  the  trustees,  as  singular  successors, 
the  heir  of  the  truster  sometimes  agrees  to  take  an 
entry  on  their  behalf,  and  to  execute  any  conveyance 
they  may  require,'    But  the  act  of  investiture  is  one 
of  the  highest  importance,  and  to  which  the  greatest 
attention  should  be  paid,  as  the  liabilities  which  may 
be  incurred  by  it  are  of  a  veiy  serious  nature.* 
RoaibiBgof       A  trustee  must  also  proceed  to  realize  the  estate 
as  soon  after  entering  on  the  duties  of  his  office  as 
possible,   and  must  therefore  do  diligence  for  the 
recovery  of  it,  where  necessary ;  and  if  specially  in- 
trusted for  the  purpose  of  doing  diligence,  he  is 
bound  to  do  exact  diligence.^   He  must  do  diligence, 
likewise,  in  order  to  prevent  prescription.*      This, 
likewise,  is  an  important  part  of  the  duties  of  trus- 

1  Cockbnrn,  4th  June,  1836, 14  S.  889. 

'  Hill,  5th  Febmary,  1824, 2  S.  681.  "  See  part  2,  e.  8  8.  2. 

*  See  stark,  26th  June,  1714,  M.  3540 ;  Wemyaa,  10th  Jane,  1674,  M. 
3538.  In  England,  actions  most  be  brought  by  the  trustee,  the  oestuique 
trust,  though  the  absolute  owner  in  equity,  being  by  Uw  regarded  in  tlie 
light  of  a  stranger.  See  Allan  e.  Imlett,  Holt,  641  ;  Gibs  e.  Winter,  5  B. 
and  Ad.  96. 

»  M*CleUan,  24th  June,  1756,  M.  11160. 
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tees,  and  ought  strictly  to  be  attended  to,  as  it  is  by 
no  means  an  uncommon  occurrence  for  liability  to 
be  incurred  by  trustees,  from  their  not  having  called 
in  the  whole  debts  due  to  the  estate ;  but  having  only 
done  so  where  they  could  be  more  immediately  real- 
ized for  the  purposes  of  the  trust,  and  have  delayed 
or  failed  to  do  diligence,  to  force  the  recovery  of 
them,  and  in  the  meanwhile  some  one  or  more  of  the 
debtors  to  the  trust-estate  have  become  bankrupt.^ 
This  error  is  of  very  frequent  occurrence  in  the  case 
where  the  whole  bankrupt  estate  of  a  party  is  ceded 
by  him  to  a  trustee  for  behoof  of  his  creditors. 

It  is  not,  however,  by  any  means  an  invariable  r°"'*»p'T*'" 
rule,  that  trustees  are  necessarily  bound  to  call  in 
funds  properly  invested,  both  in  point  of  safety  and 
interest  derived  from  it.  By  the  law  of  England,  as 
well  as  by  our  own  law,  trustees  are  bound  to  allow 
funds  so. invested  to  remain  so,  and  not  to  call  them 
in  unless  for  the  immediate  purposes  of  the  trust.' 

In  realizing  the  estate,  trustees  are  not  entitled  to  Mu^notitK 
relinquish  any  means  or  securities  by  which  there  is  ""'*""*'*"'* 


'  See  Manhallfl,  6th  February,  1677, 1  B.  Sap.  780. 

'  Thus,  in  England,  if  money  be  outstanding  upon  good  mortgage  security, 
for  on  these  securitieB  he  has  the  testator's  confidence,  but  on  any  new 
seeuriUes  it  would  be  at  his  own  peril ;  Orr  t.  Newton,  2  Cox,  274,  per  Lord 
Thurlow  ;  Howe  v.  Earl  of  Dartmouth,  7  Ves.  150.  But  assets  must  not  be 
allowed  to  remain  outstanding  upon  personal  security  ;  Lowson  v.  Copland, 
2  B.  C.  C.  1 56  ;  Bailey  v.  Gould,  4  Y.  and  C.  221  ;  though  the  debt  was  a 
loan  by  the  testator  himself,  or  what  he  considered  an  eligible  inyestment ; 
Powell  9.  Evans,  5  Vee.  839 ;  and  see  Tebbs  v.  Carpenter,  1  Mad.  298  ; 
Clough  V.  Bond,  8  M.  and  €r.  496.  And  it  will  not  justify  him  if  he  merely 
apply  for  payment  through  his  attorney,  but  do  not  follow  it  up  by  insti- 
tuting legal  proceedings  ;  Lowson,  til  iup, ;  and  Bailie  e.  Gould,  ut  tup,  226, 
per  Baron  Alderson.  But  trustees  are  allowed  a  reasonable  time  in  calling 
in  funds,  eyen  although  inrested  on  security  of  a  considerably  fluctuating 
nature,  expressions  such  as  to  convert  ^  with  all  convenient  speed,"  being 
held  to  infer  the  ordinary  duty  implied  in  the  office ;  Buxton  r.  Buxton, 
1  M.  and  C.  80,  per  Lord  Cottenham. 
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a  possibility  of  claims  on  its  behalf  being  made 
effectual,  on  proper  means  being  adopted ;  or,  indeed, 
in  any  way  to  relinquish  claims  until  satisfied.  They 
are  not  entitled,  in  the  case  of  a  bond  for  instance, 
to  give  a  general  discharge,  for  any  reason  except 
that  of  having  received  fall  satis&ction  of  the  claim 
under  it.^  And  if  any  steps  have  been  taken  by  the 
trustees,  for  the  purpose  of  compelling  payment,  they 
are  not  entitled  of  their  own  accord,  for  any  reason 
other  than  satisfection  of  the  debt,  to  relinquish  the 
means  so  adopted,  and  security  thereby  obtained. 
Thus,  if  trustees  shall  have  thrown  a  debtor  into 
prison  on  a  caption,  but  afterwards  liberated  him 
without  applying  to  the  creditors  for  their  consent, 
if  the  debt  shall  be  afterwards  lost,  the  trustees  will 
be  liable  for  it.* 
tetS^'rf*      Trustees  are  also  bound  to  falfil  and  protect  the 

Jjj^^»^^  interests  of  their  constituents  in  every  way,  and 
accordingly,  where  an  assignment  in  trust  has  been 
made  for  leading  an  adjudication,  and  a  back-bond 
granted  to  the  cedent  to  make  payment  in  case 
it  should  be  recovered,  the  trustee  disponing  and 
affecting  the  same  with  the  back-bond,  is  bound 
to  pay  the  cedent,  or  to  obtain  a  retrocession  from 
the  persons  to  whom  he  disponed.^  They  are  also 
bound  to  defend  the  validity  of  the  trust,  and  are 
free  from  liability  for  expenses  in  doing  so.* 

On  realizing  the  trust-ftmds,  it  is  the  duty  of 

^,'*       trustees,  where  so  directed   by  the  trust-deed,  to 

■tnetly  In  «     ^  i  a 

t«muoftbe   invost  them  in  name  of  the  trust,  as  soon  thereafter 


tniat-deed. 


InTMting  of 


*  Dandas,  22d  July,  1673,  1  B.  Sup.  692. 

*  Abercromby,  Slat  Jan.  1723,4  Robert  Ap.  467. 

>  Earl  of  Nortlieek,  5th  Jan.  1675, 1  B.  Sup.  726,  and  549,  and  M.  16172. 

*  Diekflon,  20th  Nov.  1829,  8  S.  99. 
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as  possible.^  And,  as  already  stated,  where  direc- 
tions are  given  to  make  a  permanent  investment  of 
property,  as  to  purchase  lands  and  entail  them,  or 
otherwise,  the  terms  of  the  deed  must  be  attended 
to  with  as  much  strictness  as  possible.'  It  will  not 
do  to  allow  trust-funds  to  be  otherwise  disposed  of 
than  as  clearly  directed  by  the  deed,  even  though 
they  be  applied  to  the  behoof  of  the  parties  for 
whom  the  trust  was  created,  and  administered  by 
one  of  those  parties,  and  though  in  the  position  of 
natural  guardian  of  the  others  interested,  as  in  the 
case  of  trustees  neglecting  to  invest  money  in  terms 
of  the  trust-deed,  and  allowing  it  to  be  uplifted  by 
the  husband  of  the  party  for  behoof  of  whom  and 
whose  children  the  trust  was"  created ;  for  such  a 
course  is  clearly  inconsistent  with  the  purposes  of 
the  trust,  and  in  adopting  it  the  trustees  fall  short 
of  their  duty.^  In  obeying  instructions  as  to  the 
investment  of  funds  for  particular  purposes,  the 
greatest  care  must  be  taken  that  it  is  done,  not  only 
in  strict  compliance  with  these  instructions,  but  also, 
that  the  subject  is  sufficient,  and  that  the  investment 
is  in  every  way  correctly  and  effectually  made.  In 
these  matters,  however,  trustees  are  bound  and 
entitled  to  employ  and  rely  upon  professional  men  ;* 
but  against  the  professional  men  so  employed  no 
personal  exception  must  exist.'^ 

*  Morrison,  9th  Feb.  1827,  5  S.  322 ;  Sym,  13th  May,  1830,  8  S.  741  ; 
Montgomery,  4th  Jane,  1822,  F.  1  S.  453. 

*  Wellwood,  23d  June,  1831,  9  S.  790. 
>  Anderson,  12th  Feb.  1833, 11  &  382. 

*  Graham,  4th  March,  1831,  9  S.  543. 

^  Mayne,  4th  June,  1835, 13  S.  870.  These  two  last  mentioned  cases  of 
Graham  and  Mayne  conflict  with  each  other  aa  to  the  liability  of  trustees  for 
the  errors  of  law-agents ;  for  although  the  decision  in  the  latter  case  be 
correct  in  its  general  result  as  regards  the  liability  of  the  trustees,  it  is  so,  not 


profMstonal 
men. 


Rate  u  to 
interett. 
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Having   invested   the  fund  in  a  proper    manner, 
the  trustee  may  not  be  farther  bound,  annually,  or 
at  other  periods,  to  add  to  the  principal  the   interest 
accruing  therefrom ;  but  if  he  place  it  in  a  bank  in 
his  own  name,  or  allow  it  to  be  so  in  that   of  a 
factor,  the  reverse  will  be  the  case ;  as,  for  instance, 
where  a  trustee,  under  a  private  trust,  was  empowered 
to  consign  dividends  in  certain  banks  at  the  risk  of 
the  creditors,  and  did  not  do  so,  but  kept  them  in 
the  private  bank  account  of  the  cashier,  of  the  trust, 
and  a  creditor  did  not  claim  payment  for   several 
years,  but,  on  doing  so,  received  payment   of  the 
dividend,  and  of  simple  bank  interest  thereon,  the 
trustee  was  held   farther    liable   for  such    annual 
accumulation  of  bank  interest  as  had  actually  been 
made  by  the  bank  on  the  dividend  ;^  this  was  also 
due  on  the  principle,  that  the  trustee  can  derive  no 
advantage  from  the  trust-estate,  but  must  communi-' 
cate  all  eases. 


on  the  gronnd  upon  which  it  is  rested  by  the  Court,  namely,  that  of  liability 
for  not  seeing  the  duty  of  the  law-agent  correctly  performed,  but  oa  that 
upon  which  it  is  placed  by  the  Lord  Ordinary,  namely,  their  having  employed 
a  party  as  law-agent  who  was  least  worthy  of  being  trusted,  in  consequence 
of  a  personal  objection  indicated  by  the  trust-deed. 

1  Campbell,  9th  July,  1840,  2  D.  1367.  In  England,  also,  if  the  subject 
of  the  trust  be  money,  it  may  be  safely  and  properly  deposited  in  some 
responsible  banking  house,  Routli  9.  Howell,  3  Ves.  665  :  Jones  «.  Lewis,  2 
Ves.  241,  per  Lord  Hardwicke ;  Adams  v.  Claxton,  6  Ves.  226  ;  ex  parte 
Belchier  Amb.  219,  per  Lord  Hardwicke;  Attorney  General  i*. 'Randall,  21 
Vin.  Ab.  534,  per  Lord  Talbot ;  Massey  v.  Banner,  1  Jac  and  Walk.  248, 
per  Lord  Eldon ;  Horsley  v.  Chaloner,  2  Ves.  85,  per  Sir  J.  Strange ;  France 
«.  Woods,  Taml.  172  ;  Lord  Dorchester  f>.  Earl  of  Effingham,  Id.  279..  But 
the  trustee  is  liable  for  the  failure  of  the  bank  if  he  do  not  guard  against  his 
own  insolvency  by  paying  in  the  money  to  the  account  of  the  trust-estate, 
and  not  to  his  own  credit ;  Wren  r,  Kirton,  1 1  Ves.  377,  386  ;  Massey  r. 
Banner,  1  Jac.  and  Walk.  241,  and  see  Fletcher  «.  Walker,  3  Mad.  73. 
But  the  trustee  must  not  lodge  the  money  in  such  a  manner  as  to  put  it  out 
of  his  own  control ;  Salaway  «.  SaUway,  14  Ruas.  60,  and  2  R.  and  M. 
215,220. 
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Where  trustees  have  brought  the  affairs  of  theJJJ^^JJ^ 
trust  to  a  termination,  it  is  their  duty  to  see  the  *"'"*""» 

•^  trust, 

funds  properly  deposited  in  a  bank,  and  not  to  allow 
them  to  remain  in  the  hands  of  any  of  their  number  ;^ 
or  they  must  invest  them  in  terms  of  the  deed,  where 
special  directions  are  given.  In  England,  questions 
have  arisen  as  to  the  duties  and  liabilities  of  trustees  in  Tnttumwon 

offltndf. 

transmitting  money  to  a  distance,  in  regard  to  which 
it  has  been  decided,  that  they  are  in  safety  if  they 
do  so  through  a  bank,  or  in  accordance  with  the 
usual  custom  in  such  transactions,  as  by  bills  drawn 
by  a  person  of  undoubted  credit,  and  payable  at  the 
place  to  which  the  money  is  to  be  sent.^  These 
rules  will  probably  apply,  in  such  cases,  in  our  own 
law ;  but  the  proper  and  only  safe  course  to  be 
pursued  by  the  trustees,  in  doing  so,  is  to  intimate 
it  to  the  party  to  whom  the  money  is  to  be  paid, 
desiring  information  as  to  the  manner  in  which  he  > 
wishes  it  to  be  transmitted. 

The  only  competent  investment  of  trust-funds  by  JJ^,SJJ^^, 
trustees  are,  1.  In  heritable  security,  care  being  ^ 
taken  that  it  may  be  called  up,  as  soon  as  required, 
for  the  purposes  of  the  trust ;  or,  2.  In  three  per 
cent  consolidated  bank  annuities,  as  being  govern- 
ment stock,  which,  in  England,  is  considered  the 
proper  investment,  but  not  so  in  Scotland,  for  here, 
although  competent,  it  is  not  preferred  to  heritable 
security.  The  question  frequently  'arises,  is  the 
security  of  a  banking  company,  in  any  case, 
sufficient  ?    Heritable  security,  when  offered  by  such 


*  M<Nair,  24th  June,  1830, 8  S.  968. 

«  Knight  V.  Earl  of  Plymouth,  1  Dick.  120,  S.  C.  3  Atk.  480,  per  Lord 
Hardwicke,  ex  parte  Belchier,  Amh.  219  ;  Rowth  «.  Howell,  3  Ves.  566 ;  and 
see  Wren  t,  Kirton,  1 1  Ves.  380,  385.  ^ 

P 
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a  company,  is  as  competent  as  any  other;  but 
where  the  income  derivable  from  such  heritable 
estate  is  dependent  upon  a  fluctuating  source  con- 
nected with  trade,  the  security  is  insufficient,  unless 
the  value  of  the  heritage  shall  be  greatly  beyond  the 
sum  borrowed,  or  which  may  legally  be  borrowed, 
upon  the  security  of  it.  Thus,  in  the  case  of  railway 
bonds  for  money  borrowed  by  authority  of  an  act  of 
Parliament,  on  the  security  of  the  company's  pro- 
perty ;  or  road  bonds  for  money  borrowed  by  road- 
trustees,  by  authority  of  act  of  Parliament,  upon  the 
security  of  the  toll  dues — the  security  in  a  great 
measure  depends  upon  a  fluctuating  source  of 
income,  and  therefore  is  insufiicient;  nor  will  the 
addition  of  the  personal  responsibility  of  parties 
supply  the  defect  and  obviate  the  objection  in  point 
of  law,  for  such  are  not  preferable  securities.  Still 
less,  therefore,  is  investment  in  the  stock  of  a  bank- 
ing or  other  trading  company  competent. 

Investment  by  private  parties,  and  investment  by 
trustees,  are  quite  distinct  in  their  nature ;  for  that 
which  may  evidently  be  a  safe  and  desirable  invest-, 
ment  for  the  former,  may  not  be  so  for  the  latter, 
in  point  of  law ;  for  the  law  looks  to  the  security 
of  the  funds  as  the  chief  object  to  be  attended 
to,  and  therefore  admits  of  that  kind  of  security 
alone  which  amounts  to  a  conveyance  of  full  actual 
value,  or  the  most  certain  security,  as  that  of  the 
state. 
°*Htt2l  Heritable  security  over  lands,  therefore,  yielding 

a  rental  superior  to  the  legal  rate  of  interest,  is  the 
most  unexceptionable ;  and  being  secured  by  infeft- 
ment,  after  a  due  search  of  the  records  for  incum- 
brances,  a  trustee^ is   uniformly  held  justified   in 


Mtolnvwt- 
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tencling  the  trust-fund  on  that  security.^  Formerly 
there  was  no  doubt  relative  to  such  cases,  because, 
for  more  than  a  hundred  years  after  the  revolution  of 
1688,  land  continued  constantly  to  rise  in  price,  and 
•rental;  but  of  late  years  so  many  reverses  have 
occurred  in  these  respects,  that  it  has  become 
necessary  for  trustees  to  act  with  some  caution. 
Occasionally  there  is  offered,  in  addition  to  the  real 
security,  the  personal  obligation  of  a  solvent  party 
for  the  regular  payment  of  the  interest.  In  this  way 
all  difficulty  is  removed ;  more  especially  as  the 
abmidance  of  money  capital  renders  it  often  diffi- 
cult for  trustees  to  find  investments  for  money  on 
heritable  security.^ 

The  security  of  house  property  has  of  late  years 
sunk   into  much  discredit,  in   consequence  of  the 

*  This  is  not  the  role  in  England.  The  investment  of  money  on  mortgage 
appears  always  to  have  been  there  -disoouraged  ;  Brown  e.  Litton,  1  P.  W. 
141 ;  so,  also,  upon  real  estates  ;  See  Knight  e.  Earl  of  Plymoath,  1  Dick, 
126,  per  Lord  Hardwicke ;  Pooock  d.  Reddington,  5  Ves.  800,  per  Lord 
Alvanley  ;  althongli  it  was  held,  that  trustees  would  be  justified  in  so  laying 
them  out,  if  apparently  well  secured.  But  by  tlie  later  practice,  such  invest- 
ments are  held  to  be  improper  ;  see  exports  Cathorpe,  1  Cox.  182,  per  Lord 
Thurlow  ;  expcuU  Ellice,  Jac.  234  ;  Norbury  v.  Norbury,  4  Mad.  191  ;  and 
see  WiddowBon  id.  Duck,  2  Mer.  494  ;  sx  parte  Johnson,  1  Moll.  128  ;  ex  parte 
Ridgeway,  1  Hog.  309.  Govemment  or  bank  annuities  being  there  held, 
contrary  to  the  practice  in  Scotland,' to  be  the  only  unobjectionable  investment  ■; 
see  iirfray  p.  228,  note  2.  With  regard  to  the  value  of  the  property  over  which 
the  securi^  is  taken,  when  trustees  are  expressly  authorized  to  invest  on  real 
security,  as  they  generally  are,  they  must  not  advance  more  than  two-thirds 
of  the  actual  value  of  the  property,  if  it  be  freehold  land  ;  Stickney  v.  SeweH, 
1  M.  and  C.  8.  And  they  are  precluded  from  lending  on  mortgage  to  one  of 
themselves,  Stickney,  Mt  aitp, 

'  Ab  regards  the  borrower,  the  nde  is,  ihat  the  trust  shall  be  kept  out  of 
sight  altogether,  and  that  tlie  transaction  shall  be  as  between  the  borrower 
and  the  trustees  as  uidividnals  ;  so  that  on  redeeming  his  obligation  by  pay- 
ment, the  borrower  may  not  be  obliged  to  see  to  the  application  of  it  for 
behoof  of  the  trust-estate.  So,  also,  in  England  ;  see  Lewin  on  Trusts,  280. 
But  it  must  be  observed,  that  whilst  the  benefit  to  the  estate  is  increased  by 
such  investments,  the  security  is  diminished,  and  subjected  to  the  risk  of  the 
4mstee's  bankruptcy- 
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alteration  in  price  and  rental  that  has  occurred  in 
the  larger  cities  with  regard  to  that  species  of 
property.  Trustees  would  act  unsafely,  were  they 
now  to  lend  on  that  security,  without  obtaining  to 
be  bound  to  them  a  manifestly  great  surplus  of 
value.^ 
Public  ftmdfc  Government  stock  has  generally  been  held  to 
form  a  security  to  which  trustees  may  lawfully  have 
recourse,  especially  the  three  per  cents  consolidated 
bank    annuities.^      But    when     the    extraordinary 

1  It  18  held  in  England,  that  trasteeB  will  not  be  justified  in  advancing  so 
much  as  two-thirds  of  the  actual  yalue  of  property,  where  it  consists  of 
houses,  or  if  it  be  otherwise  of  a  deteriorating  character  ;  see.  Stickney  v. 
Sewell,  I  M.  and  C.  8  ;  and «.  Walker,  5  Rnss.  7. 

*  This  is  the  fund  or  particular  investment  adopted  by  the  courts  in  Eng- 
land, as  being,  from  its  low  rate  of  interest,  the  least  likely  to  be  determined 
by  redemption,  see  Howe  «.  Earl  of  Dartmouth,  7  Ves.  151 ;  government  or 
bank  annuities  generally  being  preferred,  as  the  directors  have  no  concern 
with  the  principal,  but  merely  superintend  the  payment  of  the  dividends  and 
interest  till  such  time  as  the  government  may  pay  off  the  capital,  it  is  not  in 
their  power,  by  mismanagement  or  speculation,  to  hazard  the  property  of  the 
shareholders  ;  Trafford  e.  Boehm,  S  Atk.  444,  per  Lord  Hardwieke.  And 
these  funds  are,  in  England,  preferred  to  heritable  investments,  and 
held  to  be  the  only  proper  investment  where  no  express  power  or  direction 
is  given ;  although  the  Court  will  not  permit  a  mortgage  to  be  called  in, 
and  the  money  converted  into  the  three  per  cents,  without  inquiry  as  to 
whether  it  will^  be  for  the  advantage  of  all  concerned ;  see  Howe,  vt  sup. 
If  any  stock  other  than  three  per  cent  consols  be  especially  bequeathed  to 
one  party  in  Eferent,  and  another  in  fee,  the  Court  has  no  power  to  direct 
a  converrion  into  three  per  cent  consols  ;  see  Howe,  ut  »/>.,  and  Holland  «. 
Hughes,  16  Yes.  113.  This  will  not  be  affected  by  a  power  of  varying  the 
securities ;  Lord  v.  Godfrey,  4  Biad.  455.  Investment  in  three  per  cent 
reduced  annuities  was  ordwed,  however,  where  the  annual  produce  was 
directed  to  be  paid  at  certain  stated  periods  which  agreed  with  periods  of  pay- 
ment of  the  dividend  of  that  stock ;  Caldecott  t.  Caldecott,  4  Mad.  189. 
Where  successive  estates  are  limited,  (i. «.,  where  there  are  substitutions,)  the 
interests  of  all  must  be  looked  to,  and  therefore  three  per  cent  bank  annuities 
must  be  adopted ;  and  if  a  testator's  estate  consist  of  bank  stock  long  annuities, 
or  other  fond,  either  not  a  government  security,  or  not  of  the  most  pennanent 
character,  the  Court  directs  a  conversion  into  three  per  cents  bank  annuities, 
Howe,  ut  tup,  and  eases  cited  there ;  Mills  v.  Mills,  7  Sim.  501 ;  and  see 
Pickering  v.  Pickering,  4  M.  and  Cr.  289  ;  and  even  four  per  cent,  and  five 
per  cent  bank  annuities,  as  more  liable  to  the  chance  of  redemption,  are 
ordered  to  be  similarly  converted ;  Howe,  ut  tup,  151,  per  Lord  Eldon  ; 
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fluctuations  which  occurred  during  the  French 
revolutionary  war  are  remembered,  many  will  be 
disposed  to  regard  it  with  some  jealousy.  At  that 
period,  money  that  had  been  invested  at  L.90  for 
each  L.lOO  was  occasionally  sold  for  L.50  or  L.60  per 
hundred,  and  this,  of  necessity,  either  resulting  from 
the  terms  of  the  trust-deed,  or  the  circumstances  of 
a  family  which  forced  on  a  sale  at  a  particular  date. 
In  these  times,  various  trusts,  originally  rich  in 
funds,  terminated  in  much  loss,  and  even  ruin,  to 
individuals  who  had  relied  upon  them.  Still,  how- 
ever, the  investiture  of  money  in  three  per  cent 
stock  is  legally  safe,  so  far  as  the  trustee  personally 
is  concerned  ;^  although,  in  justice  to  the  estate,  he 
will  be  disposed  to  prefer  landed  security  in  Scot- 
land when  it  can  be  obtained.* 


Powell  V.  Cleaver,  and  other  caaee  cited,  Id.  142  ;  permanency  and  safety  being 
more  looked  to  than  the  immediate  interest  of  the  liferenter.  And  it  .has 
been  held,  that  a  trustee,  who  is  authorized  to  invest  in  govemment  securities, 
may  not  invest  in  exchequer  bills.    Ex  parte  Chaplin,  3  Y.  and  C.  397. 

^  l^rafford  «.  Boelim,  8  Atk.  444,  per  Lord  Hardwicke  ;  Howe  v.  Earl  of 
Dartmouth,  7  Ves.  151  ;  Bird  v.  Lockey,  2  Vem.  744,  ex  pa/tie  Cliampion, 
cited  in  Franklin  t.  Frith,  3  B.  C.  C.  434  ;  Powell  v.  Evans,  5  Ves.  841, 
and  Howe  t.  Earl  of  Dartmouth,  7  Ves.  150  ;  Knight  i>.  Earl  of  Plymouth,  I 
Dick,  126  ;  Peat  «.  Evans,  dted  in  Hancome  «.  Allen,  2  Dick,  499,  note ; 
Holland  t?.  Hughes,  15  Ves.  114,  per  Sir  W.  Grant ;  Moyle  «.  Moyle,  2  R. 
and  M.  716,  per  Lord  Brougham,  and  see  Jackson  «.  Jackson,  1  Atk.  513. 

'  As  to  the  general  question,  whether,  in  a  case  in  which  tlie  trust-deed  is 
silent  on  the  point,  trustees  may  safely  lend  money  on  personal  security  I  the 
English  law  answers  enpressly  in  the  negative  ;  Darke  «.  Martin,  Beav.  525, 
Adye  Feuilleteau,  1  Cox.  24  ;  Holmes  v.  Dring,  2  Cox.  1 ;  Terry  «.  Terry,  Pr. 
Ch.  273  ;  Ryder  v.  Bickerston,  dted  in  Harden  v.  Parsons,  1  Ed.  149,  note  a, 
and  in  Walker  «.  Symonds,  3  Sw.  80,  note  a  ;  Vigrase  i'.  Binfield,  3  Mad,  62  ; 
Walker  f .  Symonds,  3  Sw.  63  ;  anon,  case,  Lofft,  492  ;  Keble  «.  Thomson,  3 
B.  C.  C.  112 ;  Wilkes  v.  Steward,  Coop.  6,~and  Lofil,  492  ;  aough  v.  Bon^^ 
3  M.  and  Cr.  496,  per  Gur. ;  Pocock  v.  Reddington,  5  Ves.  799  ;  CoUis  v.  Collis, 
2  Sim.  365.  Even  where  power  to  lend  on  personal  security,  where 
thought  sufficient,  is  expressly  given  by  the  trust-deed,  such  a  power  will 
not  authorize  a  mere  accommodation,  as  to  a  party  in  trade  who  is  bus- 
band  or  near  relation  of  the  beneficiary  ;  Langston  v.  Ollivant,  Coop.  33 ; 
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^^  It  may  happen  that  a  considerable  or  the  largest 

•*~*^        part  of  a  trust-estate  may  consist  of  plantations  m 
the  West  Indies^  or  of  indigo  or  sugar  plantations  in 
the  East  Indies.     In  such  cases,  the  trustee  or  trus- 
tees may  be  forced  into  a  course  of  trading  or  of 
management,  concerning  which,  it  is  impossible  to 
fix  an  absolute  rule  that  will  govern  all  cases.      It 
can  only  be  said,  that  the  trustee  must  endeavoar  to 
obtain  the  best  advice  on  the  subject,  and  do  that 
which  appears  most  beneficial  to  the  trust.     If  the 
parties  on  whose  behalf  the  trust  is  held  be  compe- 
tent to  give  advice,  they  may  with  propriety  be  con^* 
suited.     As  a  general  rule,  however,  the  trustees 
ought  to  endeavour,  as  soon  as  prudence  and  a  regard 
for  the  general  welfare  of  the  estate  will  permit,  to 
realize  the  distant  funds  by  sales,  and  to  draw  toge^ 
ther  the  whole  estates  into  this  country.  In  the  case 
Ia'^m.^'  ^^  ^^^®y  remaining  at  interest  in  the  East  Indies, 
and  lent  out  by  the  truster,  there  may  be  a  tempta- 
tion to  let  it  remain  on  account  of  the  high  rate 
of  interest  obtained ;  but  recent  events  have  shewn 

bat  Bee  Biirt«i  iBgnm,  Idth  Jul/,  1839  ;  and  all  the  conditioiis  annexed  to 
the  power  must  be  strictly  obeerred  ;  Bateman  v.  Davis,  3  Mad.  98  ;  and  see 
Cocker  r.  Qnayle,  1  R.  and  M.  535 ;  and  such  will  not  hold  as  commnni- 
eated  by  a  direction  to  place  out  the  money  at  interest  **  at  the  trustee's  dis- 
cretion f*  see  Pocock  e.  Reddington,  5  Ves.  794  ;  or  <^on  soch  security  as  the 
trustee  can  procure,  and  may  think  safe  ;"  Wilkes  v.  Steward,  Coop.  6  ;  and 
see  Milk  i\  Osborne,  7  Sim.  30  ;  nor  in  such  a  case  can  joint  trustees  lend  to 

one  of  themselves  ; e<  Walker,  5  Roes.  7  ;  and  see  Stickney  v;  Sewell^  1 

M.  and  C.  U.  And  it  does  not  appear  that  the  law  of  Scotland  has  Uid 
down  a  different  rule.  And  in  England,  trustees  are  not'  in  safety  to  empk>y 
trust-funds  in  adventure,  however  plausible,  such  as  in  banking  ;  Howe  v. 
Earl  of  Dartmouth,  7  Ves.  150,  per  Lord  Eldon  —  railroads,  canals,  naviga- 
tion, or  other  trading  speculation  ;  Trafford  e.  Boehm,  3  Atk.  440  ;  Mills  v. 
Mills,  7  Sim.  501  ;  Adie  v.  Fennilitteau,  cited  in  Hancom  v.  AlUn,  2  Dick, 
499,  note  ;  Emelie  v.  Emelie,  7  B.  P.  E.  259  ;  and  see  Lewin  on  Trusts,  278. 
Power  to  invest  money  in  trade  is  not  implied  from  such  expressions  as  "  to 
place  out  at  interest,  or  other  way  of  improvement ;"  Cock  v.  Goodfeliow,  19 
Mod.  489. 
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that  such  views  are  extremely  unsafe,  and  that  no 
security  there  ought  for  a  length  of  time  to  be  relied 
on  by  trustees  here,  except  that  of  bonds  of  the 
East  India  Company.^ 

In  whatever  way  trust-property  maybe  invested  nLTetUlt- 
by  trustees,  it  must  be  taken  payable  to  the  whole  taJeJd. 
trustees  jointly,  and  not  in  nam«  of  any  one  or  more 
of  them  merely.*  Where  either  a  trustee  or  factor 
takes  a  bond  for  trust-property  in  his  own  name,  the 
jus  exifjendi  descends  to  his  representatives,  but  for 
behoof  of  his  constituents.^  But  in  lending  or  de- 
positing in  a  bank  money  belonging  to  the  trust- 
estate,  the  trustee  ought  to  take  the  bonds  or  re- 
ceipts payable  to  himself  and  his  successors  in  office, 
as  trustees  for  behoof  of  the  trust-estate.  If  he  do 
otherwise,  in  the  event  of  his  becoming  bankrupt, 
the  funds  so  invested  might  be  lost  to  the  estate,  or 
at  least  they  could  only  rank  along  with  the  general 
creditors  ;*  whereas,  if  taken  due  to  the  trust-estate, 
these  fiinds  are  free  from  all  risk  or  liability,  except 
for  debts  properly  and  necessarily  incurred  by  the 

1  In  England  it  is  held  that,  where  a  testator  dies  in  India,  and  neither  the 
fund  nor  the  parties  entitled  to  it  are  under  the  jurisdiction  of  the  Court  of 
Gfaanoery,  it  is  not  the  duty  of  trustees  to  transmit  the  assets  to  England,  to 
be  invested  in  the  three  per  cent  consols,  but  that  they  may  invest  them 
in  the  securities  of  the  East  India  Company,  and  that  the  tenant  for  life  (life- 
renter)  will  be  entitled  to  the  dlTidends  or  interest,  though  to  the  amount  of 
ten  or  twelve  per  cent ;  and  that,  if  the  parties  return  to  England,  and  so 
come. under  the  jurisdiction  of  the  courts  there,  the  funds  may  then  be  brought 
over  at  tiie  instance  of  the  remainder  man,  (sobstitote,)  and  that  the  tenant 
for  life  must  submit  to  the  consequent  reduction  of  his  income.  Holland  v. 
Hughes,  16  Ves.  Ill,  S.  C.  3  Mer.  685. 

'  So  also  in  England.  Thus  they  could  not  lay  out  money  or  India  bills 
(where  so  authorized)  to  one  of  their  number  individually ;  Walker  v, 
Symonds,  3  Sw.  1.  See  also  Salaway  v.  SaUway,  2  R.  aud  M.  218.  Ez 
parU  Griffin,  2  Gl.  and  J.  1 14  ;  Gough  «.  Dixon,  8  Sim.  594, 3  M.  and  C.  490. 

'  Crawfurd,  30th  November,  1739,  Elch.  Trust,  8. 

*  Wren  v,  Kirton,  11  Ves.  377  and  380  ;  Fleteher  e.  Walker,  3  Bfad.  73  ; 
Maaaey  r.  Banner,  1  J.and  W.241 ; Campbell,  4th  July,  1840,2  D.  B.  M.1367. 
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^«XnV  ^rwstee.     The   general    rule  now  stated   \%ill   taJce 
effect,  unless  a  clear  case  of  surrogatum  be  proved, 
shewing  the  fund  lent  to  have  proceeded  directly 
from  the  trust-estate,  in  which  case  the  creditors  of 
the  trustee,  using  legal  diligence,  will  have  no  higher 
right  than  belongs  to  the  trustee  himself,  as  in  the 
case  of  Cook  v.  Jeffrey,^  in  which  it  was  held,  ftnst, 
that  where  parties,  proved  to  have  been  co-trustees, 
and,  secondly,   where   the  documents  shewed    tliat 
securities  taken  by  one  of  them,  privato  nomine,  were 
taken  in  security  of  trust  obligations,  the  other  trus- 
tee vras  entitled  to  the  benefit  of  these  securities    ixx 
preference  to  the  general  creditors  of  his  associate* 
or  co-trustee.*    The  law  of  England  on  this  subject 
precisely  corresponds  with  that  of  Scotland, 
ought  to  keep      It  is  also   the   duty   of  a  trustee   to  keep  the 
l^tflwST  affairs  of  the  trust  generally  distinct  from  his  own 
^^fthwT  private  transactions,  and  not  to  allow  his  actings  in 
his  capacity  of  trustee  to  become  mixed  up  in  any 
way  with  his  interests  as  an  individual,  otherwise 
serious  injury  may  arise  to  the  estate,  as,  in  the  case 
where  a  person  who  had  received  money  to  buy 
goods  for  another  had  received  them  in  his  own 
name,  without  mention  of  the  trust,  in  which  case 
the  property  was  found  to  be  in  him,  and  his  credi- 
tors arresting  were  preferred.^      The  same  conse- 
quences may  also  arise  in  the  case  of  latent  trusts 
occurring   in   partnerships,   where   transactions   are 

»  29th  November,  1831,  10  S.  75.  See  also  Hay,  15th  May,  1707,  M. 
15128  ;  Aliaon,  November,  1765,  M.  15132. 

'  Questions  of  this  last  description  will  of  course  depend  chiefly  on  the 
principles  applicable  to  questions  of  proof  in  regard  to  the  constitation  of 
U*usts.    See  svp,  part  1,  c.  7. 

»  Boylston,  24th  January,  1672,  M.  15125.  See  also  Murray,  5th  Decem- 
ber, 1797,  M.  3237. 
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:.>w^Xr:       carried  on  by  one  party  acting  for  others,  whose 

v^',v^  ■       names  do  not  appear  ej^  facie  of  the  transactions,  but 

'  y.^^,^v,        who  may  still  be  liable  for  the  debts  of  the  company; 

'^^  the^ji       f^^  although  the  truster  is  preferred  to  the  creditors 

nl'  k^^i        of  the  trustee,  —  as  the  creditors  of  a  trustee  cannot 

/j/jnselii:       stand  in  a  better  position  than  the  trustee  himself,^ — 

W3$  M        ^^^^^  ^®  ^^^  ^^^  ^®  preferred  to  a  bona  fide  onerous 

?o  cfxm       purchaser,  who  acquires  a  right  or  subject  from  a 

^Aeweii        trustee  without  knowledge  of  the  existence  of  any 

'^/j9^  n        trust,  or  that  the  right  of  the  seller  is  in  any  way 

^^y/ji        limited.  Thus,  in  the  case  of  Redfeam,^  the  claim  of 

y>^  ^         a  bona  fide  purchaser  of  shares  of  glass-house  stock  was 

^/atry  found  to  be  preferable  to  the  claim  of  the  partner  of 

^ect  the  seller,  which  partner  had  a  latent  interest  in  these 

shares:  in  accordance  with  which  it  was  held,  in 

the  Burns  i7.  Lawrie's  Trustees,^  that  an  intimated  assig- 

WQ  nation  in  security  of  a  debt  admitted  to  be  due,  but 

ID  not  liquidated,  was  preferable  to  the  right  of  a  party 

\y  founding  on  a  prior  latent  obligation. 

e  The  next  subject  to  be  considered  is  the  proper  App»«»«on 

application  of  trust-funds.     In  trusts  for  family  pur-  oenemimie* 

poses,  although  the  trust  be  created  with  power  to 

sell  property,  and  pay  off  debts,  the  trustee's  duty 

is,  to  manage  the  affairs  of  his  friend  bona  fide^  and 

in   a  rational   manner;    he  may   therefore  reduce 

effects  into  money,  and  discharge  demands  as  they 

occur,  and  like  the  heir,  is  not  bound  to  raise  an 

»  action  of  multiplepoinding  till  interpelled  by  legal 

diligence.*     If,  however,  the  trust  be  for  the  pay-  ^^^JJJ^ 
ment  of  debts,  and  the  instructions  contained  in  the 
trust-deed  shew,  that  it  was  the  truster's  belief  that 


Col 


Dingwall,  6th  June,  1822,  Fac.  Col. ;  Gordon,  5th  February,  1824,  Fac. 

«  26th  May  1813,  1  Dow.  60. 
'  7th  July,  1840,  2D.  1348. 
Aliaon,  22d  Jan.  1793,  M.  16211  ;  lUnkine,  24th  Nov.  1741,  M.  16201- 
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the  estate  would  be  barely  sufficient  to  pay  his 
debts,  as  he  could,  of  course,  have  no  lawful  inten- 
tion of  giving  a  preference  to  particular  creditors, 
the  trustees  are  bound  to  pay  no  debts  in  particular, 
without  first  ascertaining  the  exact  amount  of 
claims,  and  of  funds  and  other  estate  to  meet  these 
claims.  It  will  not  do  to  say,  that  they,  the  trustees, 
believed  that  there  would  ultimately  be  sufficient 
funds,  or  even  a  reversion.  So  strong  is  the  rule, 
that  a  trustee  cannot  pay,  even  upon  lawful  sentences, 
in  prejudice  of  debts  stated  to  be  due  by  a  deceased 
truster,  but  must  raise  an  action  of  multiplepoinding.^ 
Where  a  trust  for  payment  of  debts  is  duly  consti- 
crediton.  tuted,  and  there  is  no  accession  by  the  creditors, 
such  questions  of  preference  cannot  arise.  Thus, 
where  a  party  executed  a  disposition  of  his  estates 
to  trustees  for  family  purposes  and  payment  of  his 
debts,  and  the  trustees  were  infeft,  but  none  of  the 
creditors  acceded,  and  the  trustees,  on  diligence 
being  threatened  by  a  creditor,  paid  the  debt  in  full, 
—  it  was  held,  in  a  question  between  the  trustees 
and  the  other  creditors,  that  as  the  creditors  had  not 
acceded,  no  right  was  vested  in  them  under  the 
infeflment,  and  that  the  trustees  were  entitled  to 
take  credit  for  the  debt  paid  by  them,  although 
thereby  the  creditor  to  whom  payment  had  been 
made  got  a  preference;*  for  here  there  was  in 
effect  no  competition  at  the  time  of  payment,  and 
the  trustees  were  boimd  to  pay  the  debt,  as  they 
were  not  trustees  for  these  creditors ;  for  in  private 
trusts,  properly  constituted,  that  is,  not  reduced  on 
the  ground  of  insolvency  or  otherwise,  if  acceded  to 
by  creditors,  they  get  the  benefit,  if  not,  then  the 

>  ScoagaU,  28tb  March,  1621,  M.  3863. 
«  Pagui,  17th  Jan.  1823, 2  S.  125. 
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trustees  are  not  trustees  for  their  behoof,  and  are 
not  responsible  to  them.  Where  disputes  occur  by  ^^^^^^^^.^ 
particular  creditors  claiming  preference  over  each*<»^ 
other,  or  parties  setting  up  adverse  claims  as  heirs 
or  disponees,  the  trustee  may,  if  he  think  fit,  de- 
cide the  question  of  preference,  but  he  does  so  at 
his  own  risk,  that  is  to  say,  if  he  prefer  a  party 
not  legally  entitled  to  a  preference,  he  will  have  to 
pay  a  second  time  to  the  party  whom  he  erroneously 
postponed,  reserving  to  the  trustee  to  claim  back 
his  money  from  the  party  whom  he  erroneously 
preferred.^  It  is  to  avoid  embarrassment  of  this 
description  that  the  law  allows  the  trustee  the 
privilege  of  convening  the  contending  parties  before 
a  court  of  law  in  a  process  of  multiplepoinding, 
concluding  for  exoneration  of  the  trustee  on  once 
and  single  payment  to  the  party  whom  the  Court 
shall  declare  to  be  preferable.*  Advice  of  counsel 
may  very  properly  be  taken  and  acted  on  in  special 
cases,  as  to  the  propriety  of  making  payments  or 
conveyances,^  which  will  prove  the  bona  fides  of  the 
trustee,  although  it  may  not  protect  him  against  the 
effect  of  absolute  error. 

^  See  Eng.  Ca.  of  Doyle  «.  Blake,  2  Sch.  and  Lef.  243,  per  Lord  Redeedale, 
and  see  Urch  v.  Walker,  3  M.  and  C.  705,  706. 

■  See  9up,  page  120,  and  Eng.  Ca.  Talbot  «.  Earl  of  Radnor,  M.  and  K. 
252 ;  Goodflon  «.  Elliason,  3  Rubs.  583;  Curtia  v.  Candler,  6  Mad.  123; 
Knight  t.  Martin,  1  R.  and  M.  70,  S.  C.  Taml.  237  ;  Taylor  v,  Glanyille,  3 
Mad.  176  ;  Angier  v.  Stannard,  t  M.  and  K.  566. 

'  See  Eng.  CA.  of  Vez  «.  Emery,  5  Vea.  141,  and  Angiev  «.  Stannard, 
3  M.  and  K.  566.  Some  difficult  questionB  have  occurred  in  England  as 
to  the  course  to  be  pursued  where  the  cestniqua  trust  is  a  feme  covert 
whose  husband  is  a  bankrupt ;  in  which  case  it  is  held  competent  for  the 
trustees  to  agree  with  the  assignees  to  divide  the  fund,  Ryland  t.  Smith, 
1  M.  and  C.  53,  giving  one  half  to  tlie  assignees,  and  the  other  half  to  the 
wife  and  children,  see  Eden  on  Bank.  249,  to  the  exclusion  of  the  husband, 
Lloyd  T.  Williams,  1  Mad.  450 ;  Barker  v.  Lea,  6  Mad.  33 ;  Wliittem  r. 
Sawyer,  1  Beav.  593 ;  but  where  the  huflband  was  merely  insolvent,  the  wife  and 
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tomlk^'^-       '^^  making  payments,  trustees  are  boQnd  to  take 
°^"wiSr^  care  that  they  only  do  so  to  such  as  are  strictly  and 
legally  entitled  to  receive  them,  and  will  be  respon- 
sible for  them,  and  not  merely  to  persons  who,  from 
official  situation  or  other  circumstances,  they  may 
be  induced  to  think  will  necessarily  be  entitled  to 
.  receive  payments.     Thus,  where  trustees  paid  part 
of  a  minor's  funds  to  a  curator  bonis,  who  had  never 
extracted  his  appointment  nor  found  caution,  and 
who  soon  after  left  the  country  in  a  state  of  insol- 
vency, the  trustees  were  held  to  have  neglected  their 
duty,  and,  accordingly,  to  be  liable  to  pay  the  sum 
over  again  to  the  minor.^     Trustees  must  beware 
Preferable     not  to  prcfor  debts  not  heritably  constituted  to  such 

debts.  *  "^ 

as  are  so;  as,  for  example,  personal  debts  to  the 
widow's  terce,  which  is  valid  against  all  burdens 
which  are  not  feudally  preferable  to  the  husband's 
seisin.*  They  must  also  beware  not  to  pay  in  preju- 
dice of  begun  diligence.^  Where  an  annuity  is 
created,  as  in  the  case  of  a  provision  for  a  widow  by 
her  husband,  by  a  trust-deed  of  settlement,  although 
the  deed  shall  direct  the  trustees  to  lay  out  a  suffi- 
cient sum  to  answer  the  same,  and  the  principal  to 
be  divided  among  his  successors  after  the  annuitant's 
death,  it  is  the  duty  of  the  trustees  not  merely*  to 
purchase  an  annuity  with  part  of  the  funds,  so  as  to 
leave  the  remainder  free  for  immediate  division,  but 
they  are  bound  to  invest  a  fund  sufficient  to  answer 
the  said  annuity,*  and  they  cannot  denude  until  they 

children  were  held  to  be  entitled  to  the  whole ;  per  Bmon  Anderson  in  Brett 
f*.  GreenweU,  3  Y.  and  C.  230. 

>  Donaldson  and  others,  18th  June,  1833, 11  S.  740. 
'  Hepburn,  1 5th  December,  1830,  9  S.  188. 

>  Tarpende,  18th  Dec  1673,  M.  900  ;  Crawford,  24th  July,  1669,  M.  1196. 
«  Wilson,  3l8t  January,  1833, 11  S.  343. 
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shall  either  have  paid   all   the  debts,   or   provided 
funds  for  their  extinction.* 

With  regard  to  the  raising  of  funds  by  sales  or  Rawngfonds. 
borrowings,  for  payment  of  provisions  falling  due  at 
different  periods,  considerable  diflSculty  may  arise  as 
to  the  proper  manner  of  doing  so,  keeping  in  view 
the  interests  of  all  parties  concerned ;  the  rule  being, 
that  unless  specially  directed  by  the  deed,  funds  are 
not  so  to  be  raised  unless  immediately  required  for 
the  purposes  of  the  trust.'    As  to  this,  it  has  been 
determined  in  England,  that  if  a  specific  sum  be 
given  to  A,  payable  on  her  age  .of  twenty-one  years, 
or  day  of  marriage,  the   money  cannot  be  raised 
until  the  interest  has  become  vested ;  for  the  execu- 
tion of  the  trust  is  uncalled  for  till  that  period,  and 
it  cannot  be  anticipated  for  the  convenience  of  the 
other  parties  interested;  for  should  legacies  be  raised 
and  invested  by  anticipation,  the  funds  might  after- 
wards become   deteriorated,   and   the   legatees   be 
defrauded  of  the  bounty  intended  them.^     Where 
the  trust  was  to  raise  L.3000  for  younger  children, 
payable  at  their  respective  ages  of  twenty-one  years, 
or  days  of  marriage,  it  was  held,  that  the  trustees 
were  not  authorized  to  raise  the  entire  sum  when 
one  child  had  attained  the  age  of  twenty-one ;  for 
the  other  children  were  entitled  to  have  the  heritable 
security  continued  for  the  security  of  their  shares.* 
But  where  the  trustees  were  directed  to  raise,  if 
there  should  be  one  child,  L.6000,  if  two,  L.8000,  if 
three  or  more,  10,000  —  and  it  was  provided  that  no 
mortgage  should  be  made  until  some  one  of  the  said 

Fraser,  8th  December,  1826,  5  S.  104,  and  Uf,  part  iii.  c.  9. 

•  See  injf,  part  2,  c.  7.  '  Dickerson  c.  Dickerson,  3  B.  C.  C.  19. 

*  Winter  t.  Bold,  1  S.  and  S.  507. 
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portions  should  become  payable ;  there  being  seven 
children,  four  of  whom  were  of  age,  and  three 
minors^  —  it  was  held,  that  the  trustees  might  raise 
the  whole  L,10,000,  investment  in  the  three  per 
cent  consols  being  considered  as  equivalent  to 
payment.* 

It  is  imperatively  necessary  in  all  cases  of  trust, 
that  the  trustees  shall  keep  full  and  correct  accounts, 
vouchers,  and  documents  of  every  kind  connected 
with    thejr    proceedings,   and    of   the    rights    and 
liabilities  of  the  estate,  without  which  there  can   be 
no  security  for  its  safety  and  proper  administration  ; 
their  so  doing  is,  indeed,  the  only  safeguard  to  the 
trustees,  as  well  as  to  the  estate.     The  importance 
of  this  is  very  apparent  in  practical  questions    of 
liability.     Thus,  where  a  party  acknowledged  that 
he  had  got  a  bill  in  trust  in  order  to  recover  pay- 
ment ;  that  he  transacted  the  same  with  the  debtor 
for  a  smaller  sum ;  that  he  had  lost  the  bill,  and  did 
not    remember    the    sum    therein    contained,   but 
declared  that  he  was  willing  to  pay  what  he  got 
from   the   debtor,  —  the   Court   held    the   trustee's 
negligence  in  not  keeping  an  account  most  unjusti- 
fiable, and  therefore  held  him  as  confessed  upon  the 
whole  sum  libelled.*    The  conduct  of  trustees  in  all 
matters   of  accounting  must  also   be  prima  fame 
correct ;  otherwise  they  will  be  liable  to  be  inter- 
rupted   by   the   Court;    accordingly,   where   three 
brothers  conveyed  their  estates,  with  powers  of  sale, 
to  trustees,  to  realize  funds,  and  pay  a  debt  of  L.634, 


*  Gillibrand  v,  Gould,  5  Sim.  149.  See  also  L.  on  T.  332,  341.  IiiTesU- 
tore  on  heritable  Becority  would  probably  be  held  equiTalent,  and  indispen- 
flably  ncccaaary  in  nich  a  case  in  Scotland. 

'  Gourlie,  28th  Nov.  1710,  M.  16192. 
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the  sale  of  the  estates  of  two  of  them  produced 
alone  L.1300  of  gross  proceeds,  and  the  trustees 
alleging  that  the  proceeds  of  the  sales  was  only 
L.283,  advertised  the  heritable  estate  of  the  third 
brother  for  sale,  the  Court  passed  a  bill  of  suspen- 
sion and  interdict  at  his  instance,  in  respect  the 
accounts  exhibited  by  the  trustees  required  farther 
explanation  as  to  the  amount  of  free  proceeds  arising 
from  the  sale.^ 

In  trusts  for  family  purposes,  where  a  truster  has  ^S^^,^!^ 
been  a  partner  in  a  mercantile  company,  or  any^ 
trading  concern  whatever  in  which  liability  is  in- 
curred, and  as  to  which  no  agreement  has  been 
entered  into  by  the  truster,  which  is  binding  on  his 
representatives,  to  continue  whilst  the  concern  is 
prosperous,  and  there  is  no  reasonable  fear  of  loss,* 
or  other  such  agreement  binding  the  truster's  suc- 
cessors —  it  is  necessary  that  the  trustees  should,  on 
assuming  the  trust,  make  strict  inquiry  into  the 
nature  of  his  connection  with  it,  and  of  the  liability 
incurred.  The  course  to  be  adopted  by  the  trustees, 
must  necessarily  depend  on  their  own  judgment  and 
discretion ;  but  if  the  connection  of  individual  part- 
ners with  the  firm  terminates  on  their  death,  and 
the  advantage  to  the  trust-estate  therefrom  is  at  an 
end,  it  is  of  course  the  imperative  duty  of  the  trustees 
to  take  means  to  have  the  estate  relieved  from  the 
liability  attaching  to  it,  in  virtue  of  the  truster's  con- 
nection with  the  firm.  If,  however,  which  may 
frequently  happen,  special  directions  are  contained 
in  the  trust-deed,  to  allow  the  funds,  or  a  certain 

»  Pender,  17th  Nov.  1831,  10  S.  19. 

>  Ab  in  caRe  of  Warner,  24th  Jan.  1798,  M.  14603 ;  19th  May,  1815,  3 
Dow,  76. 
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j)ortion  of  them,  to  remain  in  the  possession  of  the 
firm,  under  certain  conditions,  or  where  the  co-j^art- 
nery  is  made  to  continue  to  heirs  and  successors, 
and  the  trustees  hold  the  estate  for  behoof  of  a 
minor,  or  for  a  particular  purpose,  then  it  is  merely 
the  duty  of  the  trustees  to  comply  with  the  provi- 
sions of  the  trust,  and  the  risk  which  the  estate  runs, 
is  incurred  ex  propria  motu  of  the  truster,  and  is 
nothing  more  than  that  which  attends  ordinary 
mercantile  adventures. 
of'™|SIrtne"ry  "^^^  pHucipal  caso  in  which  difficulty  to  the 
by  death  of    trustecs  is  likely  to  arise,  and  in  which  their   own 

truster.  •'  ' 

judgment  and  discretion  must  chiefly  be  depended 
on,  is  where,  for  instance,  the  copartnery  virtually 
ceases,  on  the  death  of  the  truster,  but  from  circum- 
stances, an  interest  in  the  fiinds  and  estate,    and 
therefore  in  the  solvency  and  success  of  the  copart- 
nery, still  belongs  to  the  trustees,  from  the  shares  of 
the  partners  being,  by  the  terms  of  the  trust-deed, 
on  their  death,  payable  by  instalments  at  certain 
fixed   periods,  perhaps   extending  over  a  series  of 
years,  in  which  case  the  question  of  expediency  may 
arise,  as  to  whether  the  trustees  ought  to  permit  the 
estate  to  remain  burdened  with  liabilities  attaching 
to  it,  for  the  purpose  of  supporting  the  credit  of  the 
copartnery,  out  of  which  the  trust-property  is  to  be 
realized.    It  seems  clearly  the  safer  course,  that  in  such 
a  case  the  trustees  shall  dissolve  all  connection  with 
the  copartnery  as  soon  as  possible ;  for  the  interest 
ought  to  be  very  important  indeed,  in  the  circum- 
stances of  the  trust,  to  induce  them  to  run  the  risks 
of  mercantile  liability  arising  from  probably  fluctu- 
ating sources  of  profit,  that  profit  perhaps  depending 
upon  the  return  of  an  average  of  years,  and  not 


i 
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always  on  a  fitir  moderate  amount  of  return.  Of 
course,  much  depends  on  the  precise  nature  of  the 
trade  in  question ;  but  it  must  be  observed,  that  in 
such  a  case  the  trustees  are  under  the  disadvantage 
of  incurring  liability  where  they,  in  general,  have  no 
personal  superintendence. 

Another  question  of  judgment  may  arise,  in  the  to  b^la^l^ 
case  where  it  is  in  the  choice  of  trustees,  whether  5  toSS^° 
they  will  continue  to  carry  on  a  mercantile  specu- 
lation in  which  the  truster  had  been  engaged..  Here 
the  risk  is  precisely  similar  to  that  of  the  last  case, 
and  ought  never  to  be  incurred  unless  authorized  by 
the  trast-deed.  At  least  it  is  evident,  that  trustees, 
however  they  may,  in  certain  circumstances,  be 
authorized  in  continuing  in  connection  with  the 
ordinary  conducting  of  a  copartnery,  will  not  be  in 
safety  to  enter  into  any  bond,  security,  or  other 
obligation,  not  evidently  and  plainly  contemplated 
by  the  truster  or  trust-deed. 

A  trust,  having  an  interest  in  a  copartnery  involved  SSJf-'*"' 
in  it,  may  be  vested  in  trustees  before  the  death  of  the 
truster,  during  which  period  obligations  may  perhaps 
necessarily  have  been  entered  into  by  the  trustees.  In 
that  case,  and  in  every  case  where  trustees  are  aware 
of  liability  attaching  to  the  estate,  they  ought,  un- 
less deterred  by  some  very  cogent  reason  of  large 
interest  depending  on  it  for  some  years  in  prospedUj 
to  take  immediate  measures  for  clearing  the  estate 
from  that  liability.^ 

Where  trustees  are  appointed  over  an  estate,  their  J^'S^""'' 
duty  is  to  manage  it  in  the  most  beneficial  manner ;  *»^ 
but   if  a  trust-estate  shall  consist  of  a  i)articular 

'  Thonwon,  16th  Feb.  1838, 16  S.  560,  see  fa/?,  page  155. 
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kind   of  manufactory  or   produce,    the   realizing  a 
return  from  which  is  in  the  nature  of  trade  in  some 
degree,    the    trustees   will    not   be   authorized    in 
carrying   it   on,  even   in   the   manner   and    extent 
apparently  most  conducive  to  the  advantage  of  the 
estate,   if  precise  directions  to  that   effect    be  not 
given  in  the  trust-deed,  but  mere  general  directions 
to  superintend  the  management  of  the  estate  in  the 
most  advantageous  manner.     They  may  avail  them- 
selves of  the  natural  resources  of  the  estate,  such  as 
mines,  if  in  operation,  mills  for  the  manufacture  of 
country  produce,  or  such  as  are  used  in  trade  of  a 
more  speculative  kind,  where  it  must,  from  the  nature 
of  the  trust,  have  been  the  intention  of  the  truster 
that  these  should  be  carried  on,  though  not  explicitly 
stated  in  the  deed.     But  they  will  not,  without  spe- 
cial orders  to  that  effect,  be  entitled  to  originate  any 
proceedings  in  the  nature  of  trade  —  the  success  of 
which  is  necessarily  contingent  —  except  the  mere 
ordinary  availing  themselves  of  the  advantages  of  a 
stream,  or  the  opening  of  a  quarry,  or  such  like; 
for  it  may  be  held,  as  a  general  rule,  that  it  can 
never  be  the  duty  of  trustees  to  engage  in  trade  or 
speculation  of  any  kind,  unless  such  shall  be  an 
express  object  and  purpose  of  the  trust,  that  is,  shall 
amount  to  a  special  mandate  to  do  that  particular 
act.     Where  trust-property  contains,  or  even  con- 
sists of  mines,  quarries,  manufacturies,  or  mills  of 
any  kind,  the  proper  course  to  be  adopted  regarding 
them   by   trustees,  is   to  let  them   to   responsible 
tenants,  on  leases  or  otherwise,  that  being  the  only 
certain  method  of  obtaining  a  fair  and  secure  return ; 
at   once  relieving    the    trustee   from    unnecessary 
liabilities,  and   the  estate  from  the  disadvantages 
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urising  from  expensive  and  defective  superintendence 
by  persons  who  must  necessarily  be  employed  to 
inanage  such  matters,  when  carried  on  by  trustees. 

In  letting  and  granting  leases  of  trust-property,  ^^"«*»' 
where  special  directions  are  not  given  by  the  deed, 
the  duration  of  these  must  depend,  in  a  great 
measure,  on  the  nature  of  the  trust  in  question,  and 
on  its  duration.  In  no  case  will  it  be  allowed  to 
exceed  the  ordinary  duration  of  similar  leases  in 
other  cases,  and,  in  general,  the  rule  is,  to  restrict 
their  duration  as  much  as  is  consistent  with  the 
interests  of  the  estate.  Where  the  trust  is  one  of 
ualimited  endurance,  as  in  the  case  of  mortifications, 
leases  of  the  ordinary  duration  may  of  course  be 
granted.  Where  it  is  of  a  more  limited  nature,  care 
must  be  taken  not  to  interfere  with  the  beneficiary's 
right  of  disposal  of  his  estate,  in  lease  or  otherwise, 
more  than  can  be  possibly  avoided ;  and  therefore^ 
to  dispose  of  the  estate  in  leases  of  such  duration 
only  as  shall  be  as  nearly  as  possible  within  the  limits 
of  the  duration  of  the  trust,  or  by  letting  it  from  year 
to  year,  or  retaining  it  under  the  superintendence  of 
their  trust-factor.  In  cases  of  difficulty,  as  in  trusts 
of  uncertain  duration,  or  where  it  is  impracticable 
for  the  trustees  to  derive  the  full  income  from  the 
estate  without  granting  leases  of  a  particular  dura- 
tion, as  in  the  case  of  mines,  &c.,  and  where  it  is 
improper,  or  they  are  unwilling,  and  not  bound,  to 
retain  it  under  their  own  management,  application 
may  very  properly  be  made  to  the  Court,  for  autho- 
rity to  grant  a  suitable  lease,  where  the  consent  of 
the  beneficiary  cannot  be  obtained,  from  less  age  or 
other  incapacity,  or  reluctance  to  interfere. 
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CHAPTER  VI. 

DUTIES    AND     OFFICE    OF    TRUSTEE     IN    TRUSTS     FOR 
CREDITORS. 

^ffiwhrid'™  ^^^  distinction  between  trusts  for  fiunily  pur- 
poses, that  iSy  for  the  superintendence  of  the  affairs 
of  a  solvent  party ;  and  trusts  for  the  extrajudicial 
settlement  of  bankrupt-estates,  is,  —  that  in  the 
former,  as  has  been  observed,  the  trustees,  are  in 
place  of  the  truster,  and  accountable  to  him  alone, 
or  to  his  representatives,  and  must  denude,  if  desired 
by  the  truster,  on  being  indemnified ;  in  the  latter, 
the  trustees  are  accountable  to  the  creditors.  The 
trustees  hold  the  estate  for  behoof  of  the  creditors, 
—  are  bound  to  sustain  their  title;  and  notwith- 
standing that  the  truster  is  in  law  held  not  to  be 
divested,  yet  he  cannot,  at  his  will,  divest  the  trus- 
tees who  hold,  in  opposition  to  him,  for  the  behoof  of 
the  creditors,  until  fiilly  discharged  by  them,  the 
whole  of  these  parties  being  mutually  bound. 

Murtsfre  In  order  to  secure  the  estate  as  far  as  possible, 
trustees  for  creditors  ought,  immediately  on  entering 
on  the  office,  to  intimate  the  trust  to  all  consignees 
and  debtors  of  the  truster,^  and  to  adopt  the  usual 
measures  for  obtaining  investiture  in  heritage  or 
moveables. 

Miutfr«o  It  is  the  duty  of  the  trustee,  in  such  trusts,  to  get 

the  estate  free  from  future  liabilities  of  every  kind 

'  See  Bell,  Sltt  May,  1831,  9  S.  651. 
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as  soon  as  possible.  Thus  he  is  bound  to  stop  the 
currency  of  cautionary  obligations  to  which  the 
truster  may  have  subjected  the  estate,  by  intimating 
to  the  party  for  whom  the  truster  became  bound, 
and  to  the  creditors  of  the  said  obligation,  that  he,  the 
trustee,  has  got  an  assignment  of  the  estate,  and  that 
it  will  not  thereafter  be  held  liable  for  that  obliga- 
tion. Where  the  truster  ha^  been  engaged,  in 
partnership  or  trade  of  any  kind,  unless  the  trustee 
shall  be  authorized  by  the  creditors  to  carry  it  on 
for  behoof  of  the  estate — in  which  case  his  authority 
flows  from  the  creditors,  and  a  new  trust  is  virtually 
created  quoad  that  particular  act,  and  his  relief 
thereby  secured  against  the  acceding  creditors — ^it  is 
his  duty  to  put  an  end  to  the  connection  of  the 
estate  with  the  trade  or  copartnery  in  question,  so 
as  at  once  to  put  a  stop  to  future  liability.  The 
same  rule  is  applicable  to  joint  adventure ;  but  if  all 
the  requisite  advances  have  been  made,  the  trustees 
may  wait  the  result  without  any  special  interference, 
and  claim  the  truster's  share  of  profit,  if  profit  have 
been  gained,  and  rank  the  joint  adventurers  for  the 
truster's  share  of  the  loss,  if  loss  have  occurred.  He 
must,  in .  like  manner,  be  especially  guarded  as  to 
taking  investiture  of  heritable  property  of  the  trus- 
ter, involving  onerous  obligations  to  third  parties, 
as  obligations  for  feu-duties,  erecting  buildings, 
&c.,  or  of  leases  held  by  the  truster,  as  by  doing  so 
the  most  serious  liability  may  be  incurred  by  himself, 
the  trust-estate,  and  the  creditors. 

The  general  duty  of  trustees,  in  private  trusts  Jjj^ 
for  creditors,  anterior  to  the  sale  or  subdivision  of 
the  estate,  and  to  all   questions  of  preference  of 
claims,  is  to  manage  the  estate  for  their  behoof  in 
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the  same  manner  ad  in  a  trust  for  family  purposes^ 
that  is,  to  draw  rents,  grant  leases,  and  to  do 
whatever  is  necessary  for  the  preservation  of  the 
estate,  and  to  lodge  in  a  bank  the  funds  of  the 
estate  as  soon  as  realized,  &c.  ;^  but  to  pay  no 
debts,  and  to  incur  no  new  obligations  whatso- 
ever,^ without  the  express  authority  of  the  cre- 
ditors. Thus,  where  trustees  were  appointed 
for  managing  a  bankrupt  estate,  on  which  there 
were  heritable  debts,  and  houses  unfinished,  and 
they,  without  full  accession  by  the  creditors,  pro^ 
ceeded  to  borrow  money,  and  finish  the  bouses,  —  it 
was  held,  that  no  power  was  given  by  the  trust-deed 
to  borrow  money,  or  make  advances  on  the  faith  of 
acceding  creditors^  and  that  the  plain  intention  was, 
that  the  estate  alone  should  answer  for  any  necessaiy 
engagements ;  that  there  was  no  fiill  accession  of 
the  creditors^  and  no  authority  given  to  make 
advances;  that  the  benefit  of  the  advances  had 
accrued  to  the  heritable  creditor  only,  and  therefore, 
that  the  creditors  were  not  liable  to  the  trustees  for 
repayment  of  their  advances,  or  relief  of  their 
engagements.'  Where  special  powers  are  given,  as 
over  the  debtor's  person,  or  otherwise,  the  trustee 
must,  of  course,  deal  with  these  in  strict  compliance 
with  the  terms  in  which  they  are  specially  conferred. 


1  In  an  old  case.  Trustees  of  Johnston's  Creditors  «.  the  Credttors,  4th  Jan. 
1738,  M.  558,  the  report  bears,  that  a  debtor  haying  conyeyed  his  effects 
to  certain  trustees,  to  be  conyerted  into  money  for  the  behoof  of  his  creditors, 
the  trustees^  in  counting  with  the  creditors,  were  foond  not  liable  for  annnal- 
cent  of  the  sums  that  from  time  to  time  came  into  their  hands  during  the 
course  of  their  management.  But  tliis  case  is  too  general  and  vague  to  be 
of  any  authority  in  this  respect,  and,  moreover,  is  inoonsbtent  with  the  rules 
a9  to  liability  now  established.    See  tup.  page  106. 

'  Sprot,  29th  Jan.  1836,  14  S.  382 ;  see  also  BeU,  19th  Nov.  1842,  5  D. 
LG2,  ai>d  in/,  part  2,  c.  8,  s.  1,  2. 
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So,  also,  where  certain  rules  of  superintendence  and 
administration  are  stated,  or  referred  to  by  the  deed, 
as,  that  the  tnist-aifairs  shall  be  conducted  in  accor- 
dance with  the  rules  and  provisions  of  the  sequestra- 
tion acts,  such  must  be  strictly  complied  with. 

Where  no  provision  is  made  in  the  trust-deed,  or  SJJ*™J2^ 
deed  of  accession,  with  regard  to  the  determination 
of  claims   and    preferences   of   the  creditors,   and 
disputes  arise  as  to  these,  recourse  must  be  had  to 
judicial  procedure.     It  is  usual  to  have  recourse  to 
a  multiplepoinding  where  there  is  any  doubt  as  to 
the  amount  of  the  claim  on  the  estate,  and  where 
there  is  reason  to  suppose  that  there  are  parties  ^ho 
have  claims  against  it,  but  who  have  not  appeared 
to  state  then).     In  such  a  case  the  Court  will  order 
intimation  of  the  process  to  be  made  in   various 
newspapers,  and  will  not  at  once  sustain  the  right 
of  the  pursuer  as  trustee,  but  will  generally  order 
the   dividend  due  to  each  of  the  creditors  to  be 
ascertained  as  far  as  possible,  and  appoint  it  to  be 
lodged  in  a  bank,  and  certification  intimated  in  the 
advertisements,  that  these  dividends  will  be  distri- 
buted  among   those   creditors   who    have    entered 
claims,  unless  farther  claims  shall  be  entered  within 
a  certain  time.^    But  where  a  trustee  for  creditors 
raises  an  action  of  multiplepoinding,  and  calls  parties 
as  creditors  of  the  conmion  debtor,  he  is  not  entitled 
to  dispute  their  title  to  appear  and  object  to  his  con- 
descendence of  the  funds ;  and  he  is  not  entitled  to 
deduct  from  the  sum  to   be  consigned,  payments 
made  to  the  debtor  for  aliment,  without  the  authority 
of  the  creditors.* 

*  Maefarlane,  12th  Dec.  1823,  2  S.  578.    See  also  tupra,  page  110. 
'  Lang,  18tb  Nov.  1826,  5  S.  21. 
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CHAPTER  VIL 

DUTIES  OF  TRUSTEES  AS  REGARDS  THE  SALE  OF  TRUST- 
PROPERTY,  AND  RIGHTS  AND  INTERESTS  OF  PUR- 
CHASERS. 

DMnetkHi        Sales  of  trust-property  by  trustees,  take  plaoe 

powenmd    uiider  two  circumstances,  —  1*/,  Where  a  power  of 

ST*""*'    sale  merely  is  given ;  and,  2rf/y,  Where  the  sale  of 

the  trust-property,  or  a  part  of  it,  is  a  purpose  of  the 

trust.^     Questions  as  to  powers  of  sale  are,  however, 

to  be  interpreted  according  to  the  rules  applicable 

to  powers  generally,^  and  fall  to  be  considered  here 

in  relation  to  the  duties  of  trustees  in  special  cases. 

One  general  rule  as  to  these,  however,  is,  that  the 

payment  of  debts  must  always  be  a  primary  object, 

whereas,  legacies  may  not  necessarily  be  so.'     It  is 

with   regard  to  questions  of  succession,  therefore, 

that  this  is  of  importance ;  and,  as  has  already  been 

observed,  such  powers  are  special  but  conditional 

powers.* 

Duti«  under      Beforo  procoediug  to  sell  heritage,  where  power 

'^^''^        merely  is  given  to  sell   in  the   event   of  certain 

circumstances    rendering    it    necessary  to    do    so, 

trustees  ought  to  ascertain  fnlly,  and  as  conclusively 

*  As  to  the  distmction  between  a  power  of  sale  and  a  purpose  of  aale,  see 
inf,  part  3,0.2,0.1. 

>  See  tup.  part  2,  c.  4,  s.  3. 

>  CanipbeU's  Tmsteea,  4tli  Dec.  1838, 1  D.  153,  aee  tup.  page  151. 

*  See  wp,  page  136. 
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as  possible,  the  nature  and  amount  of  the  claims  on 
the  estate,  whether  these  shall  arise  from  proportional 
or  conditional  claims  under  the  deed,  or  other  circum- 
stances, as  it  is  the  necessity  which  will  alone  justify 
the  sale.  They  hold  the  heritage  for  the  heir  in  that 
kind  of  property,  and  are  as  much  bound  to  preserve 
it  entire,  as  to  secure  the  rights  of  the  heirs  in 
moveables.  If,  therefore,  there  be  difficulty  in 
determining  as  to  the  claims,  they  are  bound  to  wait 
till  such  be  adjusted,  and  to  avail  themselves  of 
every  other  circumstance  to  preserve  the  heritage 
entire.  Every  thing,  of  course,  depends  upon  the 
special  circumstances  of  the  case  in  question,  and 
the  amount  of  the  deficiency  in  moveables,  for  the 
payment  of  the  burdens,  which  deficiency  is  to  be  made 
up  by  the  sale  of  heritage.  Where  the  deficiency 
is  small,  or,  at  all  events,  such  as  not  to  preclude  a 
possibility  of  the  burdens  being  cleared  off  in  a 
moderate  time,  and  creditors  or  beneficiaries  consent, 
then  it  is  the  duty  of  the  trustee  to  continue  to  hold 
the  estate  entire,  with  the  view  of  clearing  off  the 
burdens.^  If  the  heir  in  heritage  be  willing  to  take 
upon  himself  the  burden,  then  they  may  convey  the 
property  over  to  him ;  but  if  they  do  so,  they  must 
either  see  that  the  beneficiary  actually  clears  them 
off  at  once,  or  enters  into  a  binding  arrangement  for 
doing  so,  or  the  trustees  must  get  a  fiill  and  final 
discharge  from  all  interested,  with  fiiU  security  for 
such  claims  as  may  have  been  overlooked.    And 

>  It  has  been  held,  in  England^  that  where  an  estate  is  deyised  to  trustees, 
charged  vrith  debts,  and  subject  thereto,  upon  trust  for  certain  parties,  ths 
trustees  may,  for  the  purpose  of  paying  the  debts,  more  properly  mortgage 
than  sell.  Ball  v.  Harris,  4  M.  and  Or.  264  ;  although  a  trust  for  sale  alone 
will  not  authorize  the  execution  of  a  mortgage,  Haldenby  v.  Spofforth,  1  Bear. 
390. 
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where  it  appears  to  the  trustees  that  it  is  necessary 
to  sell,  but  the  heir  disputes  it,  and  opposes  the  sale, 
then  the  proper  course,  as  in  all  questions  of  disputed 
interest  under  trust-deeds,  is  for  the  trustees  to  ap- 
ply to  the  Court,  in  order  to  have  the  point  at  once 
settled,  and  themselves  exonered. 
Duties  Dodtf  Ag  jiag  been  already  observed,  in  considering  the 
•^«-  subject  of  the  interpretation  of  powers,^  in  uncondi- 

tional trusts  for  sale, — that  is,  where  the  trustees 
are  required  to  execute  the  powers   intrusted   to 
them, — their  powers  are  liberally  interpreted,  so  far 
as  regards  the  sale  of  the  property.     And  so  much 
is  it  the  policy  of  the  law  to  secure  the  immediate 
payment  of  creditors,  that  it  will  not  allow  the  trus- 
tees to  be  interfered  with  in  carrying  the  purpose  of 
the  trust  into  execution,  unless  good  grounds  shall 
be  shewn  for  doubting  the  propriety  of  the  proceed- 
ings on  the  part  of  the  trustee.     Accordingly,  in  a 
trust,    with   powers    of  sale   for  payment   of  the 
truster's  debts,  for  which  the  trustee  had  to  a  great 
extent  become  personally  bound,  it  was  held,  that 
he  was  not  obliged  to  postpone  a  sale  on  a  mere 
intimation  that  the  truster  was  to  put  an  end  to  the 
trust,  in  terms  of  the  trust-deed,  by  relieving  him  of 
his   obligations,  he  shewing  no  means  whereby  he 
was  to  accomplish  this.^    And  where  a  non-acceding 
creditor  to  a  voluntary  trust  for  behoof  of  creditors 
had  rendered  the  debtor  bankrupt,  avowedly  to  re- 
duce the  trust-deed,  and  executed  a  summons  of 
reduction  against  the  trustees  before  the  second  day 
of  the  sale,  which  lasted  for  a  week  thereafter,  it 
v>?m  heli]^  that,  as  he  had  not  attached  the  trust-funds 

See  tup,  page  149. 
■  Pender,  17th  November,  1831, 10  S.  19. 
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by  any  diligence,  nor  intimated  any  interdict  of  sale, 
the  trustees  were  entitled  to  sell  the  trust-estate 
by  auction,  without  incurring  any  other  responsibi- 
lity than  that  of  accounting  for  the  trust-funds.^  So, 
also,  where  a  trustee  who  was  infeffc  had  made  large 
advances  for  the  truster,  and,  in  virtue  of  powers  of 
sale,  advertised  the  lands  to  be  sold,  and  a  bill  of 
suspension  was  presented  by  a  party  on  the  ground 
of  a  minute  of  sale  entered  into  with  the  truster, 
under  which  a  large  amount  of  the  price  had  been 
consigned,  but  the  trustees  had  made  large  advances, 
it  was  replied,  that  there  was  no  satisfactory  security 
to  the  trustee,  and  that  the  trust  was  for  the  general 
creditors,  and  the  alleged  sale  at  a  very  inadequate 
price ;  and  the  Court  held,  that  as  the  trustee  did  not 
concur  in  the  bargain,  there  could  be  no  interdict.* 

In  order  to  prepare  for  a  sale,  it  is  specially  neces-  ^^^J^^ 
sary  to  fix  upon  an  upset  price,  or  the  sum  which  the  •'«■ 
trustee  is  willing  to  accept  of  as  the  price  of  the  pro- 
perty. For  that  purpose,  the  trustee  ougbt  to  consult 
persons  of  skill  acquainted  with  the  price  recently 
obtained  for  lands  in  the  district,^  and  to  retain  evi-- 
dence  of  the  correspondence  he  has  had,  and  the 
opinions  given  to  him  on  the  subject.  All  this  is 
requisite,  because,  by  the  practice  of  Scotland,  the 
party  who  at  the  sale  offers  what  is  styled  the  upset 
price,  and  subscribes  his  offer  duly  attested,  becomes 
purchaser,  if  no  higher  offerer  appear.  The  sale  may 
be  made  upon  any  reasonable  and  usual  conditions 


>  Stabbs  and  Co.,  24th  June,  1826,  7  S.  790,  $up.  page  124. 
'  Ker,  27th  January,  1837,  U  S.  425. 

>  See  Eog.  Ca.  of  Oliver  «.  Court,  8  Price,  165  ;  Campbell  9.  Walker,  5  Vee. 
680  ;  ConoUy  v.  Parsons,  3  Vee.  628,  note ;  1  Sugden's  Vend,  and  Purch.  86„ 
lOihed. 
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of  sale  which  the  trustees  shall  consider  necessary ;' 
but  of  course  it  must  not  be  clogged  by  unnecessary 
restrictions.*  It  would  seem  that  they  may  sell  in 
lots,  if  thought  desirable  for  the  interest  of  the  trust- 
estate.'  They  ought  to  take  care  that  the  whole 
details  of  the  trust  are  properly  arranged  and  pro- 
vided for,  and  not  to  interfere  with  the  sale  when  in 
progress,  as  by  buying  in,  or  otherwise.  Thus,  where 
an  estate  had  been  devised  in  England  upon  trust  to 
sell,  and  soon  after  the  testator's  death,  the  trustees 
put  up  the  property  to  auction,  and  L.6000  was  bid, 
but  one  of  the  parties  interested  desiring  it  might 
not  be  sold  under  L.7000,  the  property  was  bought 
in,  and  was  afterwards  sold  by  the  trustees  for 
L.3600,  they  were  held  responsible  for  the  conse- 
quent loss  to  the  estate.*  It  was  observed  by  Sir  J. 
Leach,  that  if  the  sale  be  made  with  all  the  circum- 
stances of  caution  which  a  provident  owner  would 
have  applied  in  the  case  of  his  own  property,  it  could 
not  be  a  breach  of  trust  that  the  estate  did  not  pro- 
duce a  fiill  price,  for  the  nature  of  an  auction  is, 
that  the  adequacy  of  price  shall  be  submitted  to 
the  chance  of  competition.^  In  other  respects,  the 
ordinary  style  of  the  deeds  called  articles  of  roup 
afford  sufficient  instruction  concerning  the  formalities 
to  be  adopted  on  such  occasions.^  In  England,  it 
seems  to  be  held,  that  the  purchaser  should  not  be 

K  See  Eng.  Cm,  of  Hobeon  v.  Bell,  2  Bear. 

>  See  Eng.  Ca.  of  Wilkins  v.  Fry,  2  Rose,  375,  S.  C.  1  Mer.  268. 

>  See  Co.  Lit.  118,  a ;  Ord  v.  Noel,  5  Mad.  438  ;  and  see  ex  parte  Lewis, 
1  61.  and  J.  69. 

*  Taylor  «.  Tabrum,  6  Sim.  281  ;  and  see  L.  on  T.  335. 

*  Ord  «.  Noel,  5  Mad.  440 ;  but  lee  Conolly  «.  Paraons,  3  Ves.  628,  note. 

"  As  to  conditions  and  articles  of  roup,  see  cases  cited  in/,  page  255,  note 
1,  and  Johnston's  Tmstees,  19th  Jan.  1819,  F.  Heddle,  SOth  May,  1823, 2 
S.  850  ;  Maekensie,  19th  Dee.  1840,  3  D.  818  ;  Robertson,  22d  Jan.  1835, 
13  S.  289. 
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let  into  the  possession  of  the  estate,  until  the  com- 
pletion of  the  sale  by  payment  of  the  fiill  purchase- 
money.*  But  in  Scotland,  part  of  the  price  is 
frequently  reserved  as  a  burden  on  the  estate  sold,  as 
it  is  the  means,  in  many  instances,  of  facilitating 
sales ;  and,  as  being  both  safe  and  conyenient,  may 
very  properly  be  adopted  by  trustees,  where  the 
whole  fund  is  not  immediately  required. 

The  usual  forms  must  be  strictly  adhered  to,  even 
in  respect  to  the  time  allowed  for  offerers  to  come  for- 
ward. Thus,  if  the  articles  of  roup  mention,  as  usual, 
the  running  of  a  half-hour  sand-glass,  that  instrument 
must  be  employed.^  As  soon  as  an  offerer  appears, 
the  instrument  is  layed  on  its  side,  while  the  offerer 
subscribes  his  offer,  and  his  subscription  is  duly 
attested  by  witnesses.  The  glass  is  then  placed 
upright,  so  as  to  allow  the  sand  to  run,  and  this 
formality  is  repeated  at  every  case  of  a  new  offer  of 
an  addition  to  the  price,  so  that  the  sale  may  in  fact 
occupy  a  considerable  length  of  time,  while  the  half 
hour,  as  measured  by  the  running  of  the  sand,  still 
remains  current,  although  repeatedly  interrupted. 
The  roup  is  not  ended,  or  the  price  and  purchase 
fixed,  till  the  last  grain  of  sand  has  fallen,  after 
which  it  will  remain  necessary  to  adjust  the  stipu- 
lated securities  for  fiilfilment  of  the  offer  finally 
made,  which  is  truly  not  legally  an  offer  by  the 
purchaser,  but  an  acceptance  of  the  off^  of  the 
seller,  to  convey  the  property  in  return  for  the  upset 
price,  augmented,  as  it  may  be,  by  the  last  and 
highest  offer  at  the  auction. 

'  Oliver  v.  Court,  8  Price,  166,  per  C.  B.  Richards. 
■  Exparie  BornB,  27th  Nov.  1807,  F. 
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hSto^*""^  A  stipulation  has  of  late  years  been  frequently 
introduced  into  articles  of  roup,  declaring  that 
intending  purchasers  are  to  be  understood  to  have 
satisfied  themselves  concerning  the  regularity  and 
validity  of  the  title  of  the  trustee  and  his  author,  as 
proprietors  of  the  lands  offered  for  sale  ;  and  that  the 
offerers  at  the  roup  shall  be  understood  to  have 
agreed  to  rest  satisfied  with  a  conveyance  of  the 
right  existing  in  the  trustee  and  his  author.  It  has 
happened  that  this  stipulation  has  given  rise  to 
various  disputes,  when  purchasers  discovered,  of 
conceived  that  they  had  discovered,  defects  in  the 
progress  of  titles  to  the  lands,  and  on  that  footing 
refused  to  make  payment  of  the  price.  In  such  cases» 
.  the  seller,  on  the  one  hand,  relied  on  the  stipulation 
contained  in  the  articles  of  roup,  while  on  the  other 
hand,  purchasers  generally  stated  circumstances 
tending  to  suggest  an  opinion  that  the  title-deeds 
had  not  been  sufficiently  laid  open  to  all  and  sundry; 
and  where  suggestions  of  that  sort  failed,  they 
pleaded  ignorance  or  error  concerning  the  defect  in 
the  titles,  and  urged  the  absurdity  and  injustice  of 
requiring  a  purchaser  to  pay  the  price  of  a  subject 
which  is  not  effectually  delivered  to  him,  seeing  it  is 
not  delivered  with  the  protection  of  safe  titles ;  and 
that  this  argument  is  conclusive  in  Scotland,  on 
account  of  the  system  of  public  records,  in  conse- 
quence of  which  every  owner  of  heritable  property 
has  it  in  his  power  to  ascertain  the  validity  of  his 
titles,  and  has  no  right  to  propose  to  grant  a  con- 
veyance which  is  Aot  completely  secure. 
JiJiST"  I^  t^®  c*"si®  ^^  sales  of  heritage  by  trustees,  the 
»fcjtop«ar  question  frequently  arises.  When  is  the  purchaser  in 
safety  to  pay  the  price?     In  the  first  place,  the 
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trustee  is  bound  to  give  the  purchaser  a  good  and 
valid  title  ;^  and  secondly,  the  general  rule  is,  that  a 
bona  fide  purchaser  from  a  trustee  is  not  bound  to 
see  to  the  application  of  the  price.^  But  in  order 
that  a  trustee  shall  have  the  power  of  giving  a 
title  free  from  liability  to  eviction,  it  is  necessary,  not 
only  that  his  author,  the  truster's,  title  shall  be  feu- 
dally correct,  but  that  the  trustee's  title  and  power  of 
disposal  shall  likewise  be  valid  and  unencumbered. 
This  depends  on  the  nature  of  the  deed  of  conveyance 
to  the  trustee.  If  the  conveyance  be  in  the  form  of  an 
absolute  disposition,  qualified  by  a  private  back-bond 
of  trust,  then  the  trustee  has  iiill  and  unfettered 
power  of  disposal,  and  may  give  a  good  title  to  a 
purchaser,  provided  the  trustee's  title  be  followed  by 
infeftment.'  But  if  the  deed  of  conveyance  contain 
the  declaration  of  a  trust  in  gremio^  then  the  validity 
of  a  conveyance  by  the  trustee  will  come  to  depend 
on  whether  the  sale  be  made  under  a  declared  purpose 
of  sale,  or  under  powers  merely.  Where  the  sale 
is  made  under  positive  directions  to  sell,  the  purchaser 
is  safe.  Where,  however,  the  power  of  sale  depends 
upon  the  fulfilment  of  a  condition,  as  for  payment 
of  debts,  legacies,  or  other  burdens,  the  trustee  has 

>  Dick,  12th  Dec.  1826,  2  W.  S.  522  ;  Forbes,  2d  Feb.  1808,  M.  Sotidum 
wtpro  rata,  App.  No.  3  ;  Lockhart,  16th  Nov.  1827,  16  S.  76  ;  Waddell,  19th 
Jane,  1828,  6  S.  999  ;  Mitchell,  27th  Nov.  1827, 6  S.  135 ;  Rakton,  17th 
June,  1830,  8  S.  927  ;  Brown,  6th  Dec  1833, 12  S.  176  ;  Robertson,  &c.  11th 
Dec.  1840,  3  D.  213  ;  Cheyne,  19th  Jan.  1831,  9  S.  302  ;  and  see  £ng.  Ca.  of 
White  9.  Foljambe,  11  Ves.  343,  345,  per  Lord  Eldon  ;  Edwards  i^.  Harvey, 
Coop.  40  ;  and  Sugden's  Vend,  and  Purch.  86,  10th  ed, 

>  Dewar,  4th  Dec.  1792,  Beirs  Ca.  541, 8vo. 

•  Anderson,  14th  Nov.  1702,  M.  10213 ;  Workman,  2d  November,  1672, 
M,  10208;  M'Cubbins,  20th  July,  1715,  M.  10215;  Rae,  5th  February, 
1680,  M.  10211.    As  to  latent  trusts  see  tup,  page  232, 
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no  power  or  authority  to  sell,  unless  these  conditions 
shall  be  strictly  fulfilled,  and,  therefore,    the   pur- 
chaser cannot  be  in  safety  from  eyiction,    unless  he 
shall  ascertain  that  these  conditions  of  the  trust-deed 
of  conveyance  have  been  complied  with,^      With  a 
view  to  prevent  the  occurrence  of  such   questions, 
which  are  liable  to  arise  in  the  case  of  minor  bene- 
ficiaries and  others,  where  the  consent  of  all   inte- 
rested cannot  be  obtained  to  the  sale,,  the  course  bsa 
been  adopted,  of  a   double  title,  —  by  the   truster 
granting  a  conveyance  to  the  trustee,  with  positive 
directions  to  sell,  and  at  the  same   time    g^rantin^ 
another  deed,  containing  the  conditions  and  purposes 
of  sale,  so  that  the  deed  containing  the  directions  to 

»  Brown,  2l8t  Nov.  1673,  M.  10209 ;  Gordon,  6th  July,  1676,  M.  9167. 
So  also)  by  the  law  of  England,  if  a  testator  direct  a  sale  Oi  hia  real 
estate  for  payment  of  debts,  on  the  insuffideney  of  the  personal  assets,  it  ia 
held,  that  as  the  purchaser  has  no  means  of  investigating  the  aoooontai,  be  is 
not  to  be  prejudiced  should  it  be  proved  that  eventually  the  personal  is  suffi- 
dent,  Culpepper  «.  Aston,  2  Ch.  Ca.  115,  per  Lord  Nottingham  ;  Keane  f. 
Robarts,  4  Mad.  356,  per  Shr  J.  Leach,  Co.  Lit  290,  b,  note  by  Butler,  see^. 
14  ;  Sliaw  «.  Borrer,  1  Keene,  559  ;  but  see  Feame's,  P.  W.  121.     But  if  a 
testator  give  a  power  of  sale  to  his  trustees,  on  the  insufficiency  of  the  per- 
sonal estate,  then  the  purchaser  must,  at  his  peril,  ascertain  that  the  power 
can  be  exercised,  Culpepper,  %t  tup,  116,223;  and  see  Walker  «.  Sraal- 
wood,  Amb.  676.    The  difference  between  a  trust  and  a  power  is,  that  in 
the  former  case  the  trustees  having  the  legal  estate,  can  transfer  it  to  the 
purchaser  by  their  ownership  ;  and  equity,  as  the  purchaser  had  no  oppor- 
tunity of  discovering  the  real  state  of  things,  will  not  impeach  his  title.    But 
where  there  is  a  power  merely,  the  insuffideney  of  the  personal  estate  is  a 
condition  precedent ;  and  if  it  did  not  preexist,  in  fact,  the  power  never 
arose,  and  the  purchaser  took  nothing  by  the  pretended  execution  of  H ;  see 
Lewin  on  Trusts,  340.    It  is  also  held,  in  England,  that  if  a  tmstee,  or  those 
who  act  by  his  authority,  &il  in  reasonable  diligenoe  in  the  management  of 
the  sale,  as  if  he  contract  under  drcumstanoes  of  haste  and  improvidenee,  or 
continue  to  advance  the  interests  of  one  party  at  the  expense  of  another,  tbe 
Court  will  refuse  to  compel  the  spedfic  performance  of  the  agreement  at  the 
instance  of  the  purchaser,  however  justifiable  his  conduct  may  have  been  ; 
Ord  e.  Noel,  5  Mad.  440,  per  Sir  J.  Leach  ;  Turner  e.  Harvey,  Jae.  \78, 
per  Lord  Eldon  ;  Bridger  e.  Rice,  1  Jac.  and  Walk.  74  ;  Mortlock  «.  Bailer, 
10  Yes.  292  ;  and  see  HiU  «.  Buckley,  17  Yes.  794. 


he  r: 
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sell,  being  alone  produced  to  the  purchaser,  his  title 


F  is  rendered  complete. 

Another  method,  sometimes  adopted,  has  been  for 
the  deed  to  contain  a  provision  or  clause,  declaring 
^"-  that  the  purchaser  shall  not  be  bound  to  see  to  the 

^-  >  application  of  the  price.^     But  this  latter  course  is 

•'>  \)j  no  means  calculated  to  attain  the  end  in  view ; 

^->  for  where  the  sale  was   properly  and   necessarily 

made,  it  would  be  superfluous,  in  whatever  way  the 
trustee  should  dispose  of  the  price ;  and  where  im- 
properly and  unnecessarily  made,  it  could  likewise 
be  of  no  avail,  for  the  purchaser's  title  would  be 
defective,  in  whatever  way  the  trustee  should  dispose 
of  the  price. 

In  the  law  of  England,  the  question  frequently  Q«M»tton  in 
arises.  Supposing  the  sale  to  be  proper,  is  thei»d. 
purchaser  bound  to  see  to  the  Implication  of  the 
purchase-money  ?  In  referring  to  it  as  an  authority 
or  illustration  in  our  law,  it  is  necessary  to  observe 
this  important  distinction,  that  the  general  rule  in  the 
law  of  England,  arising  from  the  nature  of  the  equi- 
table or  beneficial  interest,  is,  that  if  a  person  have  in 
his  hands  money  or  other  property  to  which  another 
person  is  entitled,  he  cannot  discharge  himself  from 
liability,  except  by  payment  or  transfer  to  the  right- 
ful owner.  As  previously  remarked,*  if  an  estate  be 
vested  in  A  upon  trust  to  sell,  and  divide  the  pro- 
ceeds between  B  and  C,  in  a  court  of  law  the  abso- 
lute ownership  is  in  A,  and  his  receipt  will  therefore 
discharge  the  purchaser ;  but  in  equity,  B  and  C,  the 
cestuique  trust,  are  the  true  and  beneficial  proprietors, 
and  A  is  merely  the  instrument  for  the  execution  of 

<  See  Cockburn,  4th  June,  1826, 14  S.  889. 
«  Sup.  page  7. 

R 
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the  settler's  purpose ;  the  receipt,  therefore,  must  be 
signed  by  B  and  C.^     But  with  us  the  beneficiary 
having  merely  a  personal  right  of  action,  and  the 
trustee  having  the  absolute  ownership,  the  latter 
may  grant  a  discharge,  which  will  be  as  effectual  as 
that  of  any  other  owner,  provided  the  sale  be  made 
in  compliance  with  all  conditions  which  are   con* 
tained  in  the  trust-deed.     As  in  England,  therefore, 
a  power  of  sale  does  not  necessarily  imply  a  power 
of  discharge   for  the  price;   such   power  may  of 
course  be  granted  by  the  deed,  which  power  or  in- 
tention is  either  express  or  implied ;  and  therefore  a 
clause  similar  to  that  mentioned  above  is  frequently 
used,  and  is  highly  valuable  in  England,  and,  where 
wanting,  numerous  questions  arise  as  to  what  is  a 
good  discharge.^    The  doctrine  of  purchase  from  a 
trustee,  with  or  without  notice,  in  the  English  law, 
is  equivalent  to  our  distinction  of  trust  in  gremioy 
and  absolute  conveyance  with  back-bond  of  trust. 
Thus,  in  England,  if  a  purchaser  of  an  estate,  at  its 
full  value,  take  with  notice  of  the  trust,  he  is  bound 
to  the  same  extent,  and  in  the  same  manner,  as  the 
person  of  whom  he  purchased.'    But  if  the  bonajide 
purchaser  have  not  notice,  his  title,  even  in  equity. 


*  See  Lewin  on  Tnuta,  841,  342. 
'  lUd.  342,  et  teq.  and  352. 

*  Dunbar  v.  Tredennick,  1  B.  and  B.  319,  per  Lord  Manners ;  Burgess  t, 
Wheate,  1  Ed.  195,  per  Sir  T.  Clarke ;  Borey  f>.  Smith,  1  Vem.  149 ; 
Phayre  v.  Peree,  3  Dow,  129;  Adair  v.  Shaw,  1  Sch.  and  Lef.  262,  per  Lord 
Redesdale ;  Wigg  v.  Wigg,  1  Atk.  382 ;  Mead  e.  Lord  Orrery,  3  Atk.  238, 
per  Lord  Hardwicke  ;  Mackreth  «.  Symmons,  15  Ves.  850,  per  Lord  Eldon  ; 
ManaeU  v.  Biansell,  3  P.  W.  681,  per  Cur. ;  Willoughby  e.  Willooghby,  1 
T.  R.  771,  per  Lord  Hardwicke  ;  Vemey  «.  Carding,  cited  Joy  «.  Campbell, 
1  Sch.  and  Lef.  345 ;  Fleming  v.  Page,  Rep.  t.  Finch,  320  ;  Powell  v. 
Price,  2  P.  W.  539,  admitted  ;  Backhouse  «.  Middleton,  1  Ch.  Ca.  173,  S.  C. 
Id.  208  ;  Kennedy  r.  Daly,  1  Sch.  and  Lef.  855,  and  Bell  «.  Bell,  1,  Rep. 
t.Plunkett,44. 
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cannot  be  impeached.^  The  trastee  is  therefore 
bound  to  give  notice;  and  if  he  dispose  of  the 
trust-estate  to  a  purchaser  for  valuable  consideration 
without  doing  so,  he  is  responsible  to  the  cestuique 
trust.*  This  rule,  that  a  bona  fide  onerous  purchaser 
is  safe,  does  not  always  apply  in  Scotland  as  regards 
heritage,  as  above  stated,  but  only  in  the  case  of 
moveables,  which  difference  in  the  law  of  the  two 
countries  arises  from  the  effect  of  the  system  of 
records  in  Scotland,  giving  the  ready  and  conclusive 
means  of  ascertaining  incumbrances. 

In  unconditional  trusts  for  sale,  —  that  is,  where  f*j^»*- 

'  '  riod  aUw  to 

the  trustees  are  required  to  execute  the  powers  in-bedrect«d. 
trusted  to  them,  or  where  the  sale  has  become  abso- 
lutely necessary,  in  order  to  fulfil  the  purposes  of 
the  trust,  —  it  is  their  duty  to  proceed  with  the  sale 
as  soon  as  they  can  do  so  with  justice  to  the  interests 
of  the  estate,^  Thus,  where  the  sale  is  of  lands,  they 
must  proceed,  notwithstanding  difficulties  arising  as 
to  the  manner  of  making  up  titles/  Where  sales 
are  made  by  fiictors  under  powers  of  Sale,  the  trus- 

>  Bixi^gew,  ut  tup.  and  Id.  246,  per  Lord  Henley  ;  MilUrd's  Case,  2  Freeni . 
43  ;  Manaell,  ut  tup, ;  Willonghby,  ut  tup. ;  Danbar,  ut  tup,  318  ;  Trevor  if. 
Trevor,  1  P.  W.  633 ;  Harding  v.  Hardrett,  Rep.  t  Finch,  9 ;  Cole  v. 
Moore,  Mo.  806,  per  Cur. ;  Jones  v.  Powlea,  3  M.  and  K.  581 ;  Payne  r. 
Compton,  2  Y.  and  C.  457. 

*  See  Manaell,  ut  tup,,  and  Attorney-General  v.  East  Ketford,  2  M.and  K. 
25  ;  but  see  Denton  v.  Davies,  18  Yes.  504. 

'  They  are  of  conrse  bound  to  bring  it  to  sale  under  every  possible  advan- 
tage to  all  concerned ;  Downes  e.  Grazebrook,  3  Mer.  208,  per  Lord  Eldon  ; 
Ord  e.  Noel,  5  Mad.  440,  per  Sir  J.  Leach ;  and  see  Anon,  case,  6  Mad.  11. 

*  Darling,  24th  Feb.  1837,  15  S.  672.  In  England,  it  is  held  that  such 
expressions  as  direct  sale  to  be  made  **  with  all  convenient  speed,"  implies 
nothing  more  than  tlie  reasonable  time  expected  by  law,  and  does  not  render 
an  immediate  sale  imperative  ;  Buxton  e.  Buxton,  1  M.  and  C.  80  ;  Garret 
e.  Noble,  6  Sim.  504  ;  and  see  Fitzgerald  e.  Jervoise,  5  Mad.  25  ;  nor  does 
the  expression,  ''at  such  time  and  in  sach  manner  as  the  trustees  shall  ihink 
fit,"  authorize  them  to  postpone  it  to  an  indefinite  period.  See  Walker  r. 
Shore,  19  Yes.  391  ;  Hawkins  v,  Chappell,  1  Atk.  623. 
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tees  are  bound  by  them,  and  must  grant  a  disposition 
to  the  purchaser,  or  repeat  the  price  paid,  with  the 
value  of  such  repairs  as  have  been  laid  out  upon  the 
estate  by  the  purchaser.^ 

When  trustees  have  agreed  to  sell  heritable  pro- 
perty, and  to  grant  a  disposition  and  absolute  war- 
randice, they  are  bound  to  give  a  clause  of  warran- 
dice, binding  the  truster  absolutely,  and  themselves 
against  their  own  acts   and  deeds.'     Thus,  where, 
the  private  trustee   of  a  party  who  was  rendered 
bankrupt  within  sixty  days  of  the  trust-conveyance 
made  a  bona  fide  sale  of  trust-heritage  which  was 
firee  of  burden,  but  it  was  alleged  tKat  all  the  cre- 
ditors did  not  concur  in  the  trust,  it  was  held  that 
the  purchaser,  being  offered  warrandice  against  the 
truster  absolutely,  ietgainst  the  trustee  from  fact  and 
deed,  and  against  the  creditors  to  the  extent  of  the 
portions  of  the  price  drawn  by  them  respectively,  was 
entitled  to  no  other  warrandice.®     Where  such  war- 
randice is  given,  and  the  property  is  evicted  from  the 
purchaser,  he  has  a  claim  against  trust-funds  remain- 
ing extant  and  unappropriated  in  the  hands  of  the 
trustees,  and  the  clainjis  of  personal  creditors  of  the* 
truster  cannot  compete  on  the  trust-funds  with  the 
purchaser.* 

Frifntebti^  Trust-deeds  very  generally  empower  the  trustee  to 
make  sales  of  heritage  either  by  private  bargain  or 
by  public  auction.'^  Where  creditors  have  used  inhi- 

'  Thomaa,  4th  July,  1889, 7  S.  828  ;  Do.  4th  Dee.  1832, 11 S.  162. 

'  ForbM*  Trosteee,  15Ui  June,  1822,  1  S.  497.  See,  however,  datiea  of 
InsleeB  m  to  takug  iiiTestiture,  mp,  page  219  ;  and  aee  ii^,  p^gos  271,  272. 

•  Head,  9th  Jane,  1831,  9  S.  925. 

«  Agnew,  27th  Feb.  1833, 11  S.  447. 

'  So  ako  in  England  the  general  role  it,  thai  tmateee  shall  adopt  whatever 
form  aeema  meet  advantageons  to  the  estate.  See  tx  parU  Donmaa,  2  Roae^ 
66  ;  ex  parte  Hnrley,  2  D.  and  C  631 ;  a;  parte  Ladbioke,  1  Mont  and  A.  384. 
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bition  previous  to  the  date  of  the  trust,  the  trustee 
is  not  safe  to  sell  the  estate  by  private  bargain,  as 
the  inhibitor  would  thus  acquire  a  preference  from 
his  power  of  adjudging.^  Nor  is  accession  alone 
sufficient,  unless  the  inhibitor  shall  renounce  his  pre- 
ference, for  a  reservation  of  preference  will  be  effec- 
tual, notwithstanding  accession  to  a  deed  with 
powers  of  sale."  Where  there  is  a  full  accession  of 
creditors,  the  trustees,  acting  bona  fide^  may  safely 
exercise  a  discretionary  power  in  the  adoption  of 
either  form.  But  in  that  case  a  prudent  trustee  will 
scarcely  venture  to  dispose  of  heritable  property, 
without,  in  the  first  instance,  making  trial  of  the 
success  of  a  public  roup,  preceded  by  fiiU  advertise- 
ments.^ And,  as  a  general  rule,  intimation  of  the 
intention  to  sell  should  be  specially  given  to  all 
interested  under  the  trust-deed,  or  as  heirs  or  suc- 
cessors of  the  truster,  in  order  to  prevent  questions 
subsequently  arising  as  to  the  necessity  or  conduct 
of  the  sale. 

Where  a  purchaser  of  trust-property  has  recourse  Bftciofi«g»i 
to  legal  diligence,  the  difference  between  such  dili- 
gence and  a  voluntary  conveyance  is,  that  in  the 
former  the  Court  can  convey  nothing  but  what  the 
seller  has,  —  in  the  latter,  the  purchaser  takes  upon 
the  faith  pf  the  records.  Thus,  where  a  disposition 
was  granted  for  the  behoof  of  the  disponer,  but  in 
the  terms  of  an  absolute  conveyance,  and  the  dis- 
ponee  granted  heritable  security  over  the  property 
to  creditors  of  his  own,  it  was  held,  that  the  convey- 

1  Monro,  19th  July,  1777,  M.  Inhibition,  App.  1  ;  M'Lnre,  19th  Nor. 
1807,  M.  Competition,  App.  3. 

'  The  some  coarse  is  adopted  in  England  ;  see  Pechel  v.  Fowler,  2  Anst. 
549,  but  see  Anon.  Case,  6  Blad.  10. 

'  RosseU,  16th  Jan.  1821,  F. 
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ance  was  effectual,  but  that  the  adjudgers  took  only 
tnntum  et  tale} 
in^wonby  ^hero  the  greater  numbar  of  a  bankrupt's  credi- 
tors  had  agreed  to  accept  of  a  voluntary  right  from 
the  bankrupt  in  favour  of  a  trustee,  who,  to  save 
expense,  should  be  empowered  to  sell  and  divide  the 
price,  the  subject  being  actually  sold,  and  the  price 
in  mediOi  an  inhibitor  who  refused  to  accede  to  the 
trust-right  was  not  allowed  to  reduce,  in  respect  he 
could  not  allege  the  sale  was  at  an  under  value,  and 
that  the  fund  was  in  medio? 


*  Thomson,  15th  Nov.  1786,  M.  10229.  Bat  see  M.  10298  ;  and  see  Enk. 
Inst  by  Ivory,  b.  2, 1. 12,  s.  36,  note  352,  where  it  is  stated,  that  **  the  doctrine 
of  eafUmn  et  tale,  so  far  as  regards  the  original  appriser  or  adjndger,  is  now 
exploded."    This  seems  erroneous  ;  see  infra,  part  3,  c.  8. 

•  Carlyle,  Ist  Feb.  1739,  M.  6971. 
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CHAPTER  VIII. 

LIABILITIES  OF  TRUSTEES  IN  PRIVATE  TRUSTS. 

The  subject  of  liabilities  generally  may  be  divided 
into, 

I.  Liabilities,  where  the  acts  of  trustees  are  com- 
petent. 

1.  Of  trustee,  qua  trustees,  primarily  and  indivi- 
dually. 

2.  Of  the  trust-estate  considered  as  a  fund  of  re- 
lief to  the  trustees,  and  of  security  to  the  creditors, 

3.  Of  constituents,  viz.  of  the  truster,  benefici- 
aries, or  acceding  creditors. 

II.  Liabilities,  where  acts  of  trustees  are  illegal, 
nltra  viresj  or  incompetent. 

1.  Where  the  trustees  fell  short  of  their  duties. 

2.  Where  they  exceed  their  powers. 

3.  Where  they  commit  rash  or  improper  acts. 

4.  Where  they  do  incompetent  acts. 

III.  Limitation  of  liabilities. 

1.  Under  the  principal  of  iowo^e^. 

2.  From  special  reservations  or  exemptions  con- 
tained in  the  trust-deed. 


264  LIABILITIES  OF  TRUSTEES 


8KCTI0N  I. LIABILITIES  WHERE  THE  ACTS  OF  TRUSTEES  ARE 

COMPETENT. 

^J^^        1.  The  general  rules  regarding   the   liability  of 


_  »pri-  trustees  are,  l^-^  that  they  are  to  be  indemnified  as 
indwdmuy.  regards  all  acts  done  in  compliance  with  the  terms 
of  the  trust ;  2e/,  that  they  are  not  liable  for  more 
than  the  estate  will  produce  ;^  3rf,  that,  unlike  exe- 
cutors, they  are  liable  for  the  acts  of  their  co-trus- 
trustees.*  On  the  principle  of  indemnity,  claims 
against  the  trust-estate  are  entirely  distinct  from 
claims  arising  from  the  actings  of  the  trustees ;  and 
as  trustees,  binding  themselves  only  qua  trustees,  are 
not  personally  liable,^  they  may  therefore  be  said  to 
be  privileged  in  regard  to  claims  on  the  estate,  in  vir- 
tue of  its  distinct  and  special  character.  Thus,  in 
the  case  of  Lyon  v.  Sibbald's  Trustees,*  where  a 
party  had  died  indebted  to  another,  and  his  trus- 
tees employed  the  creditor  on  behalf  of  the  trust- 
estate,  and  made  remittances  to  him,  to  be  put  to 
their  account  in  respect  of  that  employment,  became 
indebted  to  him,  and  accounts  were  rendered  by  him, 
in  which  the  bxJance  of  the  original  debt  was  put  to 
their  debit ;  it  was  held,  that  the  trustees  were  only 
liable  qua  trustees  for  that  balance.    A  trustee  does 


>  £.  of  Northesk,  5th  Jannary,  1675,  M.  16172, 1  B.  Sap.  549  and  720. 

*  In  the  hiw  of  England,  in  which  trnst  and  executiy  are  more  allied  to 
each  other  than  in  the  kiw  of  Scotland,  tniateee  are  not,  as  a  rule,  liable  for  the 
acta  or  defaults  of  their  co-trustees,  whether  a  proviso  to  that  effect  be  inserted 
in  the  trust-deed  or  not.  See  tn/.  s.  3,  No.  2,  h.  t  But  this  is  the  general  mle 
merely,  for  in  the  case  of  a  special  duty  requiring  the  joint  ooncurrenoe  of  all 
the  trustees,  as  in  trusts  for  sale,  trustees  are  liable  for  the  acts  of  their  oo- 
ti*ustees.  Olirer  e.  Court,  8  Price,  166,  per  Lord  C.  B.  Richards  ;  In  re 
Chertsey  Marlcet,  6  Price,  285,  per  eundem  ;  and  see  L.  on  T.  329. 

>  Campbell,  2l8t  Feb.  184t),  2  D.  639  ;  CUrk,  16tli  May,  1823,  2  S.  813. 

*  loth  December,  1823,  2  S.  591. 
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not  become  liable  for  interest  of  funds  conveyed  to  JJJJJJ^**' 
him  for  the  purposes  of  management  and  administra* 
tion,  until  after  the  lapse  of  one  year  from  the  time 
he  enters  upon  the  administration  of  his  office,  as 
that  period  is  necessary  for  ascertaining  the  nature 
of  the  estate,  and  the  amount  of  its  liabilities.^ 
Where  depositing  in  a  bank  is  all  that  is  required 
from  the  nature  and  provisions  of  the  trust,  he  will 
only  be  liable  for  the  current  bank  interest  from 
that  time.  Where  he  is  directed  to  invest  funds, 
but  not  specially  directed  to  accumulate  the.  pro- 
ceeds, he  Mill  be  charged  with  simple  interest  only,' 
but,  after  the  lapse  of  a  reasonable  period,  he  will 
be  liable  to  be  charged  with  five  per  cent.  But  in 
whatever  manner  the  trust^fiinds  have  been  em- 
ployed by  the  trustee,  whether  in  trade  or  otherwise, 
he  must  account  for  the  whole  actual  profits.^ 

It  is  to  third  parties,  or  to  the  trust-estate,  that  ^hw  p«ti«. 
trustees  incur  liability ;  to  the  creditors  of  the  estate 
they  only  become  liable  when  loss  is  incurred  by 
them  from  mal-administration.  Thus,  in  the  case 
of  Lyon  already  mentioned,  the  creditor  was  not 
a  third  party,  quoad  his  claim  on  the  trust-estate, 
for  debts  incurred  by  the  truster,  for  in  regard  to 
them,  the  trustees  were  acting  for  the  creditors. 
In  acts  by  trustees  affecting  the  public,  —  that  is, 
parties  who  have  no  connection  with  the  trust,  but 
who  are  simply  employed  by  them,  trustees  are 
not  official,  but  simply  private  individuals,  employ- 

»  See  Eng.  Ca.  of  Forbes  «.  Ross,  2  Cox,  115,  per  Lord  Thuplow  ;  Flana- 
gan «.  Nolan,  1  Moll.  85,  per  Sir  A.  Hart 

'  In  England,  he  is  charged  with  simple  interest  at  four  per  cent. ;  Rocke  d. 
Hart,  11  Ves.  58.  Asbumham  r.  Thompson,  13  Ves.  402.  See  Tebbs  v. 
Carpenter,  1  Mad.  305  ;  Crackelt  r.  Bethune,  1  J.  and  W.  586. 

"  See  nip.  page  109.  See  Eng.  Ca.  of  Tebbs  td  iup,  304,  per  Sir  J. 
Plumer  ;  Lee  t.  Lee,  2  Vem.  548  ;  Adye  t.  FeuiUeteau,  1  Cox,  24  ;  Piety  r. 
Stace,  4  Ves.  622,  per  Lord  Alvanley. 
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ing  them  to  do  certain  acts,  and  are  therefore 
directly  liable,  and  must  guarantee  funds  to  im- 
plement these  obligations.  Accordingly,  where 
one  of  two  private  trustees  obtained  the  title-deeds 
of  the  trust-estate  from  a  law  agent  who  had 
a  hypothec  over  them,  and  granted,  on  behalf  of 
himself  and  co-trustees,  an  obligation  to  see  the 
agent  paid  out  of  the  estate,  and  the  co-trustee 
homologated  this  act,  he  was  held  liable  to  the  agent, 
although  he  alleged  that  he  had  received  no  part  of 
the  trust-funds.^  His  not  having  intromitted  with 
the  trust-funds  was  of  no  consequence,  for,  where  a 
party  accepts  of  a  trust,  and  allows  his  name  to  be 
used  in  the  management,  he  becomes  liable  not  only 
for  his  ovm  acts  and  intromissions  with  the  funds, 
but  also  for  the  acts  and  intromissions  of  his  co-trus- 
tees, although  he  personally  have  not  intromitted 
with  the  funds  in  any  way.*  But  the  mere  signing  of 
an  act  of  assumption  of  a  trustee,  does  not  render  the 
subscriber  liable  for  transactions  under  the  trust.' 
Building  A  trust-deed  has  been  executed  by  a  professional 

builder,  authorizing  his  trustees  to  erect  buildings  on 
the  trust-property,  with  a  view  to  profitablesales.  The 
persons  accepting  such  a  trust,  and  erecting  build- 
ings, would  be  personally  liable  to  find  funds  to  pay 
third  parties  fornishing  materials  and  workmanship, 
although,  by  a  change  in  the  state  of  the  market,  the 
new  buildings  should  prove  an  tmprofitable  adven- 
ture. But  individuals  lending  money  to  the  trustees,  - 
with  a  knowledge  of  their  situation,  character,  and 
the  terms  of  the  trust-deed,  without  demanding 
personal  obligations  from  the  trustees,  would  have 

'  Hamilton,  16th  May,  1823,  2  S.  315. 

■  M'Clymont,  14th  February,  1827,  5  S.  346  ;  Kennedy,  28th  June,  1827, 
5  S.  852. 
""  Blur,  28th  Jan.  1836,  74  S.  161. 
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no   farther  security  than    the    trust-estate   might 
afford. 

On  the  general  principle  now  alluded  to,  private  \^^y^^ 
trustees  for  creditors,  in  litigating  with  third  parties,  *^*»'  ^* 
are  primarily  liable  for  expenses,  in  the  event  of  the 
opposite  party  being  successful,  although  they  allege 
that  they  have  no  trust-funds.^  Nor  are  they 
entitled,  in  sisting  themselves  as  trustees  for  a  bank- 
rupt litigant,  to  insert  a  qualification  that  they  shall 
not  be  liable  for  the  expense.^  And  in  like  manner, 
where  trustees  submit  to  arbitration  a  suit  pre- 
viously depending  at  the  instance  of  the  truster, 
they  are  liable  to  the  agent  for  his  business  account.^ 
So,  also,  where  they  oppose  the  claim  of  a  creditor 
on  the  estate  ineffectually,  they  are  not  entitled  to 
relief  from  the  party  against  whom  they  have  so 
litigated,  as  they  are  representatives  stating  peremp- 
tory defences  unsuccessfully,  and  so  are  liable  for 
expenses.^ 

But  though  liable  in  litigating  with  third  parties,  2^!^ 
trustees  are  not  personally  liable  in  defending  the 
trust-deed,  for  in  doing  so  they  are  simply  fulfilling 
the  duties  of  the  trust,^  and  are  therefore  not  liable 
to  have  their  private  funds  arrested.*  So,  also, 
where  trustees,  in  a  case  of  difiScidty,  bring  an  action 
to  ascertain  the  iextent  of  their  powers,  they  are  not 

1  Robertson,  4tfa  Dee.  1823, 2  &  553, 1  W.  S.  143  ;  Soott,  2lBt  Dec.  1826, 
5  S.  172 ;  Gibflon,  25th  May,  1833, 11  S.  656  ;  WyUe,  15th  Not.  1834, 13  S. 
40  ;  Gyne's  Trustees,  8th  Feb.  1840,  2  D.  554  ;  Home's  Trostees,  13th  Jane, 
1834, 12  S.  727  ;  see  also  Muir,  14th  Feb.  1843,  5  D.  579. 

>  Buchanan,  15th  June,  1827,  5  S.  805. 

a  Paterson,  4th  June,  1824,  3  S.  103. 

*  Qeghom,  16th  Jan.  1827,  5  S.  203 ;  Carswell,  21st  June,  1832,  10  S. 
677  ;  Jackson's  Trustees,  31st  May,  1832, 10  S.  597. 

«  Dickson,  20th  Nov.  1829,  8  S.  99  ;  Flemmg,  2d  Dec.  1829,  8  S.  172. 

'  Wilson,  27th  June,  1840,  2  D.  1233.  • 
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liable  in  expenses.^  Nor  are  thej  personally  liable 
for  the  expenses  of  process,  in  litigating  for  the 
purpose  of  realizing  the  trust-estate  bona  fidcy  and 
in  a  reasonable  manner.'  And  it  would  appear  that, 
in  sisting  themselves  to  a  litigation  in  which  expenses 
are  ultimately  awarded,  trustees  are  not  personally 
liable  for  those  incurred  before  they  became  parties.^ 
J^J^^r  to  Where  trustees  appoint  a  factor,  with  special 
powers,  they  are  bound  to  implement  acts  done  by 
him.*  When  acting  within  the  powers  granted  to 
them,  the  acts  of  &ctors  are  as  binding  upon,  and 
probative  against,  trustees,  as  their  own  proper 
actings.  Thus,  the  benefit  of  the  sexennial  prescrip- 
tion of  bills  may  be  lost  to  trustees  by  markings 
made  by  their  fiactor.*  They  also  incur  serious 
liability  if  they  do  not  superintend  the  actings  of 
those  employed  by  them  f  as,  where  a  trustee  was 
appointed  factor,  and  the  co-trustee  neglected  to 
see  that  a  legacy  was  invested  in  terms  of  the  deed, 
and  allowed  the  money  to  remain  in  the  hands  of 
the  fiictor,  who  died  insolvent.'  But  the  general 
rule  is,  that  where  trustees  do  their  own  duty,  they 
are  not  liable  for  the  solvency  of  the  factor,  but  are 
simply  responsible  for  his  having  been  habit  and 
repute  solvent  at  the  time  of  his  appointment.^ 
Where  parties  to  be  employed  under  the  trust  are 
named  in  the  deed,  the  truster,  whilst  he  avails 

'  Ciuidel],  14th  Deo.  1822, 2  S.  89. 
'  Kirklaad,  8d  Feb.  1842,  4  D.  613. 
'  Kidd,  17th  May,  1828,  6  S.  825. 
«  See  ftf;?.  page  259. 

»  Campbell,  &c.  2lBt  June,  1839, 1  D.  1061. 
*  See  Mip.  page  216. 
7  Sym,  13th  May,  1830,  8  S.  741. 

"  Thomson,  16th  Feb.  1838,  16  S.  560,  and  inf.  s.  3.  h.  t    So,  also,  in 
England  ;  ex  parte  Belchier,  Ambf  220,  per  Lord  Hardwicke. 
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himself  of  the  services  of  a  party  in  whom  he  places 
confidence,  cannot,  on  the  other  hand,  expect  that 
the  trustees,  if  they  should  choose  to  accept  of  the 
trust  in  such  circumstances,  are  to  be  liable  in  the 
same  degree  as  for  a  party  appointed  by  themselves ; 
the  responsibility  of  the  trustees  will  necessarily, 
therefore,  be  proportionally  limited  in  such  a  case.^ 

When  trustees  employ  professional  men  to  perform 
certain  acts,  or  conduct  matters  of  business,  for 
behoof  of  the  trust-estate,  they  are,  of  course,  not 
liable  for  loss  or  injury  caused  by  the  unskilfulness 
or  neglect  of  the  parties  so  employed.^  Where 
trustees  for  creditors  had  employed  the  truster  as 
manager  of  a  coal  work  which  he  had  conveyed  to 
them,  and  he  had  been  in  the  practice  of  accepting, 
drawing,  and  indorsing  bills  in  his  own  individual 
name  in  relation  to  it,  it  was  held,  that  the  trustees 
were  liable  for  payment  of  one  of  these  bills,  though 
their  name  did  not  appear  upon  it.^ 

But  trustees  are  not  bound  by  the  acts  of  their 
agents^  ultra  fines  mafidati.  Accordingly,  where  the 
law-agent  for  certain  trustees  lent  a  sum  of  money 
out  of  the  trust-fands,  on  an  heritable  security  taken 
to  himself  for  behoof  of  the  trustees,  without  having 
received  special  authority  to  that  effect  —  and  he 
thereafter  went  into  an  arrangement  whereby  he 
entered  to  possession  of  the  subjects  of  the  security, 
and  bound  himself,  without  reference  to  the  trustees, 
for  payment  of  feu-duties  and  public  burdens  —  and, 
becoming    bankrupt,   granted    to    the    trustees    a 


'  See  tup,  page  131.    See  also  English  eases  of  Kilbee  v.  Sq^yd,  2  Moll. 
199,  200  ;  and  Doyle  v.  Blake,  2  Scb.  and  Lef.  239,  245. 
'  See  part  3,  c.  1,  no.  2,  and  inf,  part  4. 
'  Murray,  28th  Not.  1827,  6  S.  147.    See  ««/.  part  4. 
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disposition  and  assignation  of  the  securities,  —  it  was 
held,  that  the  trustees  were  not  bound  to  imple- 
ment the  obligation  for  payment  of  feu-duties,  and 
undertaken  by  the  agent.^ 
S'Sitt^"  Trustees  acting  within  their  powers,  and  under 
a  trust-deed  not  reducible,  are  safe  under  a  trust  for 
creditors,  although  there  be  no  accession,  and  are 
consequently  entitled  to  take  credit  for  debts  paid  by 
them,  although  thereby  a  particular  creditor  get  a 
preference.*  Being  entitled  to  full  protection  in  the 
execution  of  their  duty,  they  are  free  from  liability 
in  doing  so,  notwithstanding  the  importunities  of 
interested  parties.'  Thus,  any  one  alleging  mal-ad- 
ministration  against  a  trustee,  and  failing  to  prove 
the  fact,  will  be  held  liable  in  foil  expenses.* 
^^them-  Trustees  binding  themselves  personally,  as,  for 
JJI^,^'"  instance,  to  a  bank,  to  repay  whatever  sums  may  be 
advanced  for  trust-purposes  to  a  specified  extent,  are 
liable  conjunctly  and  severally  to  folfil  the  obligation.^ 
They  will  also  render  themselves  personally  liable  to 
third  parties,  where  they,  for  instance,  accept  a  bill 
drawn  by  their  factor,  to  raise  money  to  carry  on  the 
business  of  the  trust.^  Wliere  they  avail  themselves 
of  the  special  rights  of  beneficiaries,  as  by  selling, 
with  consent  of  the  beneficiary,  securities  over  heri- 
tage granted  by  a  debtor  in  consequence  of  a  bequest 
in  the  trust-deed,  and  grant  an  obligation,  as  a 
bill,  to  the  beneficiary  for  the  subject  so  assumed  by 

>  Gordon,  26th  Feb.  1839, 1  D.  677,  Aff.  1,  Bell's  Ap.  Ca.  428.  See  aim 
Dalrymple,  4th  Aog.  1784,  M.  3534  ;  Sterena's  Truateea,  8th  March,  1836. 
14  S.  676,  Aff.  1,  Robm.  171. 

'  Pagan,  17th  Jan.  1823,  2  S.  125. 

s  See  tup.  pages  123  and  250. 

«  Aitken,  16th  May,  1832,  10  S.  535. 

«  Coromercial  Bank  of  SootUmd,  27th  May,  1841,  3  D.  939. 

«  Eaton,  25th  May,  1837, 15  S.  1012. 
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them,  they  will  be  personally  liable  to  the  beneficiary,  t 

notwithstanding  that  the  truster's  estate  should 
ultimately  be  insufficient  to  liquidate  all  the  claims 
upon  it,  although  the  deed  contain  a  clause  of 
protection  of  the  most  comprehensive  nature.^  For 
the  beneficiary  having  become  an  onerous  creditor 
in  a  preferable  security  over  the  property  of  the 
truster's  debtor,  if  the  trustees  avail  themselves  of 
that  security,  and  intromit  with  the  proceeds,  the 
obligation  by  them  is  for  value  actually  received  by 
themselves.  Again,  where  a  trustee  under  a  volmi- 
tary  trust  for  creditors,  entered  into  a  transaction 
with  the  holder  of  an  heritable  bond,  containing  a 
power  of  sale,  and  considered  by  both  parties  to 
be  a  valid  personal  security,  whereby  the  creditor 
agreed  to  abandon  a  sale  which  he  had  advertised, 
and  was  about  to  proceed  with,  on  receiving  from  the 
trustee  an  obligation  to  pay  his  debt  out  of  the  first 
proceeds  of  the  estate  -—  and  the  trustee  did  not  sell 
the  property  till  some  years  afterwards,  when  the 
proceeds  received  proved  insufficient  to  pay  the  debts 
in  full  —  and  the  bond  was  found  to  be  ineffectual 
as  a  real  right,  from  an  error  in  the  instrument  of 
sasine,  —  it  was  held,  that  notwithstanding,  the 
trustee  was  not  free  from  the  transaction,  which,  as 
it  was  an  obligation  that  he  was  entitled  to  give  qua 
trustee,  must  bind  his  constituents,  if  not,  he  must 
perform  it  personally.^ 

The  nature  of  the  obligations  of  trustees  is  very  ofm^t."**"'' 
clearly  demonstrated  by  the  case  of  a  sale  of  heritable '"""''' 
property,  in  which,  where  the  trust  is  for  family 
purposes,    the  trustee  binds  himself  in  warrandice 

1  Thomson,  24th  June,  1829,  7  S.  787.    See  also  8.  2,  h.  t 
•  Grieve,  25th  Jan.  1828,  6  S.  464. 
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against  his  own  acts  and  deeds,  and  the  truster  in 
absolute  warrandice  ;^  and  in  trusts  for  creditors,  he 
binds  himself  in  warrandice  against  acts  and  deeds, 
the  creditors  in  warrandice  for  the  amount  of  the 
price  received  by  them  individually,  and  the  truster 
in  absolute  warrandice.     Here,  those  interested  are 
bound  according  to  their  interest,  but  the  trustee  is 
simply  bound  personally,  in  guaranteeing  that  he 
has  done  no  act  interfering  with  the  right  conveyed, 
whereas,  in  cases  such  as  those  previously  stated,  the 
trustee  is  primarily  bound  to  fulfil  all  obligations 
undertaken   which  affect   third   parties,  and  must 
therefore  beware   of  doing  acts  as  to   which  his 
indemnity  is  not  secure.     He  is  also,  in  the  case  of 
sales,  bound  qua  trustee  to  give  a  good  title  ;^  thus, 
where  a  party  purchased  a  property,  and  took  the 
title  in  the  name  of  his  wife,  and  thereafter  became 
bankrupt,  and  fled  the  country  —  and  his  wife,  in 
his  absence,  conveyed  the  property  to  the  trustee  for 
his  creditors,  who  exposed  it  to  sale  under  articles  of 
roup,  by  which  he  bound  himself  to  execute  and 
deliver  to  the  purchaser  a  valid  irredeemable  dispo- 
sition—  and  the  purchaser  objected  that  the  title 
granted  by  the  wife  was  inept,  and  refused  to  pay 
the  price, — the  Court  of  Session  held,  .that   the 
trustee  was  not  bound  to  make  any  addition  to  the 
title  at  the  expense  of  the  bankrupt  estate,  but  only 
at  that  of  the  purchaser ;  but  the  House  of  Lords 
decided  that  the  trustee  was  bound   to  give   the 
purchaser  a  good  and  valid  title,  (and  that  the  one 

1  Forbes's  Tnutees,  15th  Jane,  1822, 1  S.  497  ;  Rmd,  19th  June,  1881,  9 
S.  925.  So,  in  England,  trnfltees  cannot  be  oompelled  to  enter  into  any  other 
ooTenant  than  agunst  incambranoee  by  his  own  acts ;  White  e.  Foljambe,  1 1 
Ves.  345,  per  Lord  Eidon ;  and  see  Stainee  v.  Morris,  1  V.  and  B.  12 ;  and 
nf|>.  260.  •  See  •«;).  page  255. 
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which  he  ofTered  was  not  good,)  as  by  the  law,  both 
of  England  and  Scotland,  a  person  who  purchases  an 
estate  has  a  right  to  a  good  and  valid  title,  unless  it 
be  indisputably  clear  that  he  had  waved  his  right.^ 
Where  there  has  been  protracted  delay  on  the  part 
of  claimants  on  the  estate,  and  after  the  testamen- 
tary trustees  have  used  every  reasonable  means  of 
intimation  to  lodge  claims,  by  advertisements  and 
otherwise,  and  have  ultimately  disposed  of  the  funds 
to  legatees  and  others,  there  is  a  presumption  of 
proper  settlements  of  the  funds  having  been  made 
by  them,  and  they  will  not  be  held  accountable.^ 
And  in  like  manner,  where  trustees  liable  for  factors 
by  the  conception  of  the  trust,  removed  a  fiu^tor  for 
mismanagement,  and  the  second  factor  also  acted 
improperly,  a  legatee  who  had  been  dilatory  in 
demanding  payment,  and  to  whom  no  fiinds  now 
remained,  was  found  not  entitled  to  payment  from  the 
trustees,  on  the  footing  of  liability  for  their  factors  f 
for  the  trustees  had  here  acted  to  the  best  in  their 
power,  whereas  the  legatee  himself  had  been 
negligent. 

2.  In  trusts  for  family  purposes,  the  liabilities  of  JJ^.'*' 


the  trust-estate,  and  consequently  the  indemnity  of  Jjjj^^^ 
the  trustee,  are  measured  by  the  powers  conferred  by  "jJecto^w 
the  trust-deed.     It  is  primarily  liable  for  the  expenses  <««•*  »<>  or 

-      ,  .1  mi  security  to 

incurred   m   executmg    the   trust.      These   are   so  benendariet. 
various,   that  it  is   impossible  to  enumerate   them 
specifically.     They  include,  of  course,  the  expense  of 
making  up  titles,  and  conducting  sales  of  property 

1  Dick,  12th  Dee.  1826, 2  W.  S.  522.    See  also  Edwards  v,  Harvey,  Coop. 
40,  aod  tup.  page  255. 
'  Seott,  27th  May,  1830,  8  8.  820  ;  Thomaon,  19th  Not.  1824,  3  S.  297. 
'  Dalryxnple,  4th  Aug.  1784,  M.  3534. 

S 
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and  other  effects,  the  expense  of  law-agency  in  con- 
ducting judicial  proceedings  at  home  or  abroad,  the 
expense  incurred  by  mercantile  agents,  brokers,  and 
others,  where  maritime  or  mercantile  goods  and 
funds  form  a  part  of  the  estate,  repairs  of  property, 
all  necessary  annual  expenses,  public  burdens,  &c.^ 
2J^/°'  With  regard  to  the  indemnity  of  trustees,  as 
already  observed,  the  oflSce  of  trustee  is  a  gratuitous 
one  f  and  therefore,  although  they  shall  carry  on  the 
management  of  a  trade  or  business  for  behoof  of  the 
trust-estate,  no  allowance  can  be  made,'  unless  such 
allowance  shall  be  specially  provided  by  the  trust- 
deed.*  But  such  special  allowance  or  remuneration 
for  trouble  will  not  affect  their  liability,^  nor 
exclude  trustees  from  any  competent  claims  for 
trust-expenses;  as,  for  instance,  from  charging  a 
foctor's  fee,  where  such  an  appointment  has  been 
necessary.^  The  trustees  may,  as  a  condition  of 
acceptance,  make  an  agreement  with  the  bene- 
ficiaries for  an  allowance  for  trouble,  where  they  are 
unwilling  to  take  the  office  otherwise.  But  such 
contracts  are  matters  apart  from  the  trust  and  its 


1  LandB  mortifled  by  a  private  indiyidtia],  as  a  glebe,  &c.  to  the  minister 
of  a  parish,  were  held  not  to  be  teind-free ;  Wilson,  Ist  Feb.  1831,  9  S.  S57. 

•  So  also  in  the  law  of  England  ;  see  Robinson  t.  Pett,  3  P.  W.  251,  per 
Lord  Talbot ;  Gould  «.  Fleetwood,  cited  lb.  note  a ;  How  «.  Godfrey,  Rep.  t. 
Finch,  361 ;  Brocksopp  «.  Barnes,  5  Mad.  90  ;  Ayliffe  v.  Moiray,  2  Atk.  58  ; 
In  re  Ormsby,  1  B.  and  B.  189,  per  Lord  Manners  ;  Charity  Corp.  «.  SaUon, 
2  Atk.  406,  p«r  Lord  Hardwicke ;  Bonithone  v.  Hockmore,  1  Vern.  316  ; 
New  «.  Jones,  Exch.  9tfa  Aug.  1833,  cited  9  Jarm.  Prec  838,  per  Lord 
Lyndhurst ;  and  see  Burton  t,  Wookey,  6  Mad.  368. 

•  See  Eng.  Ca.  of  Burden  v.  Burden,  1  V.  and  B.  170 ;  Brocksopp  v. 
Barnes,  5  Mad.  90.    But  see  Marshall  «.  Holloway,  2  Sw.  432. 

«  Robinson  t.  Pett,  3  P.  W.  250,  per  Sir  J.  Jekyll ;  Willis  t.  Kibble, 
1  Beav.  559. 

•  Home,  30th  Not.  1837, 16  S.  142. 

•  See  Eng.  Ca.  of  WUkinson  «.  Wilkinson,  2  S.  and  S.  237  ;  and  see  Webb 
«.  Eari  of  Shaftesbury,  7  Ves.  480. 
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affairs,  and  are,  and  ought  to  be,  by  no  means 
encouraged  by  courts  of  law.^  An  agreement  with 
the  Court  as  to  allowance  for  trouble  is  held  in 
England  to  be  different,*  and  would  also  be  different 
with  us  in  the  case  of  a  judicial  factor,  who  accepts 
in  that  capacity,  though  not  competent  to  him  as 
trustee. 

The  right  of  indemnity  applies,  without  exception,  J"J^** 
to  all  expenses  competently  incurred  in  the  trust- 
management.^  Thus,  a  trustee  is  entitled  to  all 
necessary  expenses  incurred  in  litigating ;  in  which 
case  his  outlay  is,  of  course,  not  to  be  judged  of  as 
in  accordance  with  the  taxed  account  between  party 
and  party,  but  according  to  the  fair  proportion  of 
such  expenses  to  a  principal  party.*  But  this  right 
of  indemnity  will,  of  course,  not  apply  to  cases  where 
the  litigation  has  arisen  from  improper  conduct  on 
the  part  of  the  trustee  himself.®  In  England  it  has 
been  held,  that  he  is  not  entitled  to  interest  on 
expenses,  although  advanced  by  himself.*^  Where  the 
trustee  neglects  to  keep  regular  books  and  accounts, 
the  expenses  incurred  by  him  will  be  very  strictly 
examined  by  an  accountant,  on  a  remit  by  the  Court, 


1  See  Eng.  Ca.  of  Ayliffe  v.  Murray,  2  Atk.  58,  per  Lord  Hardwicke ; 
Moore  v.  Frowd,  3  M.  and  K.  46,  48,  per  Lord  Cottenham  ;  and  see  Gould 
-  e.  Fleetwood,  cited  Robinaon  «.  Pett,  3  P.  W.  251,  note  a. 

a  Brockaopp  v.  Barnes,  5  Mad.  90,  per  Sir  J.  Leach  ;  see  Morison  f . 
Morison,  4  M.  and  C.  215. 

"  Eng.  Ca.  How  v.  Godfrey's  Rep.  2  Finds  361,  In  re  Ormsby,  1  B.  and  B. 
190,  per  Lord  Manners ;  Hide  «.  Haywood,  2  Atk.  126  ;  Caffrey  v.  Darby, 
6  Ves.  497,  per  Sir  W.  Grant;  Godfrey  «.  Watson,  3  Atk.  518,  per  Lord 
Hardwicke ;  Warral  «.  Harford,  8  Ves.  8 ;  and  see  Dawson  «.  Clarke,  18 
Ves.  254  ;  Attorney-General  9.  Mayor  of  Norwich,  2  M.  and  C.  424. 

«  See  Eng.  Ca.  of  Amand  t,  Bradbome,  2  Oh.  Ca.  188 ;  Ramsden  v. 
LftDgley,  2  Vem.  536  ;  and  see  Feams  «.  Young,  10  Ves.  184. 

*  Caffiney  «.  Darby,  6  Ves.  497. 

•  Gordon  r.  Trail,  8  Price,  416. 
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in  the  event  of  dispute  arising,  which  in  such  cases 
is  very  likely  to  occur,  both  as  to  competency  and 
amount.^  The  trustee  has  in  England  been  held 
entitled,  likewise,  to  indemnity  for  extraordinary 
personal  advances,  made  with  a  view  to  save  the 
trust-property  from  a  threatened  evil.' 
toSw?"^  Trustees  being  bound  to  carry  the  purposes  of  the 
trust  into  effect,  and  entitled  to  relief  on  doing  so, 
and  having  a  lien  over  the  trust-estate,  cannot  be 
forced  to  cede  fiinds  belonging  to  the  estate 
without  indemnity,  and  security  for  all  claims 
which  may  be  brought  against  the  estate  over 
and  above  the  ftinds  remaining  in  their  hands.' 
Thus,  where  extrajudicial  trustees  of  a  bankrupt 
for  payment  of  his  debts,  were  ordained,  in  a 
multiplepoinding  after  the  bankrupt's  death,  to  assign 
to  a  factor  loco  tuioris,  for  his  children,  certain  out- 
standing debts,  they  were  only  ordered  to  do  so  on 
receiving  security  against  claims  exceeding  the 
frmd  in  their  hands.^  Where  the  disposal  of  certain 
trust-funds,  over  which  the  trustee  had  obtained  the 
appointment  of  a  judicial  factor,  was  before  the 
Court  in  a  multiplepoinding,  it  was  held  that  the 
factor  was  not  entitled  to  demand  that  the  funds  in 
the  hands  of  the  trustee  should  be  paid  directly  to 
him,  but  they  were  ordered  to  be  consigned  in  a  bank 


1  See  Eng.  €».  of  Uethenell  v.  Hales,  2  Ch.  Rep.  166. 

'  See  Babh  «.  Hygfaam,  2  P.  W.  455,  per  Lord  King ;  and  see  Attorney- 
Qeneral  v.  Mayor  of  Norwich,  2  M.  and  C.  424  ;  Qoarrel  v.  Beckford,  1  Mad. 
282 ;  City  of  London  e.  Naah,  3  Atk.  516. 

'  Innea,  18th  Dee.  1828,  7  S.  206  ;  Dickson,  19th  Jane,  1829,  7  S.  772 ; 
Earl  of  Bedford,  18th  Feb.  1662,  M.  9135  ;  Carse,  8th  Not.  1666,  M.  16165  ; 
Qerk,  23d  Jane,  1681,  M.  16605  ;  and  see  Eng.  Ca.  4a  parU  James,  I  D. 
and  C.  272  ;  Trott  ».  Dawson,  1  P.  W.  780,  B.  P.  C.  266.. 

*  M'Growther,  2d  March,  1822, 1  S.  371. 
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in  his  name,  and  the  receipt  lodged  in  process.^ 
Where  the  Court  ordained  a  private  trustee,  who 
had  been  infeft  under  a  voluntary  trust,  to  dispone  in 
favour  of  a  trustee  under  a  supervening  sequestra- 
tion, a  reservation  was  made  of  all  rights,  hinc  inde? 
So,  also,  where  the  Court  authorizes  payment  to  be 
made  to  the  heirs  of  beneficiaries,  who  are  presumed, 
though  not  proved,  to  be  dead,  caution  to  repeat  in 
the  event  of  the  appearance  of  the  beneficiary  is 
invariably  demanded.^  And  a  trustee  is  not  liable 
for  claims  of  tradesmen  for  ameliorations  made  by  the 
truster  upon  an  heritable  subject  over  which  the 
trustee  has  a  right  of  retention/  Trustees  have  also  a 
right  of  retention  over  the  fimds  of  beneficiaries,  for 
debts  due  to  them,  as  for  expenses  of  improper  litiga- 
tion, which  expenses  they  have  been  held  entitled  to 
retain  out  of  a  legacy,  in  a  question  with  the 
legatee's  arresting  creditors,  though  part  of  the 
expense  was  incurred,  and  the  decree  for  expenses 
pronounced,  after  the  arrestments  had  been  used/ 
But  where  a  purchaser  of  a  land  estate  had  taken  the 
disposition  in  name  of  a  trustee,  who  granted  a  back^ 
bond  declaring  the  trust,  and  obliging  himself  to 
denude,  and  the  trustee  thereafter  having  advanced 
several  sums  of  money  to  the  purchaser,  brought  a 
declarator  against  the  purchaser's  creditors,  con- 
cluding that  he  was  not  bound  to  denude  until  he 
should  be  satisfied  of  his  debts,  the  Court  assoilzied 
the  creditors,  on  the  ground,  that  as  the  creditors 

>  M'Kenzie,  20th  Dec.  1828, 7  S.  223. 

>  Ex  parte  A  B,  2lBt  November,  1829,  8  S.  103. 

>  See  Qtmpbell,  17tli  June,  1824, 8  S.  145;  Fettee, 7th  July,  1825, 4  S.  149^ 
Hydop,  15th  Jane,  1830,  8  S.  919. 

*  Hein  of  Selby,  5th  June,  1795,  M.  13438. 
'  Brodie,  27th  June,  1837,  15  S.  1195. 
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had  the  possession  derived  to  them  from  their 
debtor,  and  as  they  did  not  demand  a  title  from  the 
trustee^  a  declarator  of  trust  was  as  effectual  to  them 
as  a  conveyance  from  the  trustee.^ 

By  an  equitable  principle  or  rule  of  law,  where 
there  is  a  fair  and  reasonable  dispute  regarding  a 
trust,  the  expenses  of  both  parties  are  held  to  be  a 
just  burden  on  the  trust-estate.  As,  for  instance,  in 
litigations  as  to  the  validity  of  trust-deeds  affecting 
patrimonial  rights  of  succession,  or  as  tending  to 
remove  difficulties  in  the  construction  of  the 
deed.  Thus,  where  the  question  was  as  to  whether 
the  39th  and  40th  Geo.  III.  c.  98,  commonly  called 
the  Thellusson  act,  applied  to  Scotland,  and  whether 
a  deed  revoked  all  prior  deeds,  it  was  held  that  the 
])ursuer  had  a  title  to  raise  the  action,  and  that 
therefore  the  whole  expenses  should  be  so  paid.* 
And  where  actions  were  brought  to  reduce  trust- 
deeds  of  conveyance  for  charitable  purposes,  on  the 
ground  of  vagueness  and  uncertainty,  although  not 
successful,  the  costs  of  the  parties  challenging  were 
ordered  to  be  so  paid.^  Again,  the  same  rule  was 
applied  where  an  action  of  multiplepoindingwas  raised 
at  the  instance  of  trustees,  to  determine  the  effect  of 
certain  instructions  by  the  truster  to  his  law  agent,  as 
to  preparing  a  new  deed  of  settlement,  which  was  never 
completed.*  And  where  an  objection  to  the  constitu- 
tion of  the  trust  was  held  too  critical  to  be  sustained, 


»  Dalziel,  16th  July,  1731,  M.  9139. 

'  £.  of  Strailimore,  16tli  February  1830,  8  S.  530  ;  Aff.  23d  March,  1831, 
5  W.  S.  170. 

»  HiU,  14th  December  1824,  3  S;  389  ;  Aff.  14th  April,  1826,2  W.  S.  80  ; 
Crichton,  12th  May,  1826,  4  S.  553  ;  Aff.  25th  July,  1828,  3  W.  S.  329  ; 
Miller,  14th  July,  1837,  2  S.  M.  866. 

*  Staintou,  17th  January,  1828,  6  S.  363. 
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the  rule  was  held  to  apply  on  the  ground  that  the  trus- 
tees had  an  interest  to  have  the  question  tried,  so  as 
to  ascertain  the  validity  of  their  title.^  And  likewise, 
where  a  claim  under  a  trust  for  charitable  purposes 
was  brought  on  similar  grounds,  which  were  held  in- 
valid, the  expenses  were  so  ordered  to  be  paid,  on  the 
ground  that  the  discussion  of  the  question  had  cleared 
up  a  point  in  the  administration  of  the  trust.^  Where 
there  was  a  difficulty  as  to  the  period  of  vesting  of 
certain  provisions,  and  the  trustees  raised  an  action 
of  multiplepoinding  to  try  the  point,  the  expenses  of 
both  parties  were  so  ordered  to  be  paid,  on  the  ground 
that  the  discussion  had  been  occasioned  by  the  ambi- 
guous terms  of  the  trust-deed.^  And  where  the 
question  was  raised  as  to  the  effect  of  reversionary 
provisions  in  a  marriage-contract  containing  a  trust, 
regarding  the  power  of  disposal  by  the  widow  and  heir 
of  the  marriage,  the  expenses  were  ordered  so  to  be 
paid/  So  also  where  a  declarator  was  raised  to  de- 
termine the  mode  of  division  and  period  of  vesting 
under  the  deed,  by  certain  of  the  parties  interested, 
the  pursuers  and  defenders  appearing  were  held  to 
be  equally  entitled  to  their  expenses  out  of  the  first 
of  the  rents  and  profits.*  Upon  a  similar  principle,  ^ 
where  a  question  arose  as  to  the  powers  of  trustees 
to  sell  heritage  under  a  deed  conveying  it  to  them  in 
general  terms,  it  being  held  that  it  was  for  the  bene- 
fit of  the  trust  that  this  question  should  be  settled, 


*  Morrison;  SOih  June,  1829,  7  S.  810. 

t  Dugaid,8th  February,  1839,  1  D.  473. 
'  Grieve's  Trustees,  9th  June,  1830,  8  S.  896. 

*  Craigie,  17th  June  1837,  15  S.  1157. 

»  Bryden,  17th  February,  1831,  9  S.  457  ;  Aff.  22d  April,  1833,  6  W.  S. 
354.  See  also  Bigg,  12th  February,  1836, 14  S.  472  ;  £.  of  Stair,  19th  June, 
1827,  2  W.  S.  614  ;  Templer,  let  April,  1828,  3  W.  S.  47. 
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the  expenses  of  all  parties  were  allowed  out  of  the 
trust-estate/  So  likewise  where  a  party,  by  trust- 
disposition  and  settlement,  conveyed  to  trustees  all 
hlB  property,  under  burden  of  a  certain  annuity  to 
his  widow  during  her  insanity,  and  a  total  liferent  in 
the  event  of  her  recovery,  in  full  of  all  her  claims, 
and  her  mother  having  petitioned  the  Court  for  the 
appointment  of  a  curator  bonis,  and  a  difference  of 
opinion  having  arisen  between  the  mother  and  the 
truste.es  as  to  the  party  to  be  appointed,  and  the 
Court  appointed  a  party  not  recommended  by  either, 
the  expenses  of  both  parties  were  allowed  to  be  paid 
out  of  the  trust-estate.^  So  also  where  a  married 
woman  applied  for  aliment  out  of  a  fund  conveyed 
by  antenuptial  marriage-contract  to  trustees,  ex- 
cluding the  JUS  maritif  her  husband  having  become 
bankrupt,  and  she  having  no  other  means  of  support, 
and  the  claim  was  sustained,  the  expenses  of  the 
application  were  ordered  to  be  laid  upon  the  fee  of 
the  trust-estate;  it  being  observed,  that  every  sum  or 
subject  is  primarily  and  inherently  burdened  with  the 
necessary  expense  of  taking  care  of  itself.^ 
ExcepttoDt.  But  although  a  general  rule,  this  is  by  no  means 
an  invariable  one.  Thus,  the  expenses  of  an  unsuc- 
cessfiil  action  of  reduction  of  a  trust-deed  by  an  heir, 
on  the  ground  of  the  deed  not  having  been  properly 
and  legally  executed,  were  refused  to  be  allowed  out 
of  the  trust-funds.^  So  also  where  the  question  at 
issue  was  as  to  import  of  the  term  "  heir  entitled  to 
succeed,"'  he  being  excluded  from  any  share  under 


1  Robertson,  7th  March,  1832, 10  S.  438. 
'  Stewart,  12th  Feb.  1830,  8  S.  512. 
'  Gibb,  8fth  June,  1839,  1  D.  889. 
*  Yeats,  6th  Jaly,  1833, 11  S.  915 
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the  trust-deed,  the  party  trying  the  question,  and 
who  was  held  to  be  the  party  within  the  meaning 
of  the  testator,  was  not  allowed  to  have  the 
expenses  of  the  action  paid  out  of  the  trust-fiind.^ 
And  where  legacies  were  left  for  charitable  purposes 
to  certain  unincorporated  societies,  and  questions 
arose  as  to  how  they  were  entitled  to  appear  and 
claim  in  a  court  of  law,  and  as  to  what  was  to  be 
held  a  sufficient  designation  of  these  societies,  the 
expenses  of  the  competition  were  refused  to  be  al- 
lowed out  of  the  trust-estate  f  for  it  is  not  to  be 
supposed  that  such  a  circumstance  as  funds  or  an 
estate  being  bequeathed  to  trustees  for  charitable 
purposes,  will  justify  questions  being  raised  as  to  the 
constitution  of  the  trust,  which  in  other  circum- 
stances would  be  barely  if  at  all  sufficient.^  So  also 
where  an  action  of  multiplepoinding  had  been  raised 
by  a  trustee,  to  have  the  meaning  of  a  very  obscure 
trust-deed  determined  as  regarded  the  period  of  vest- 
ing of  the  beneficiary  right,  instead  of  following  the 
ordinary  course  in  such  cases,  of  giving  both  parties 
their  expenses  out  of  the  fund  ifi  ?nedio,  which,  in 
the  circumstances,  would  have  been  equivalent  to 
making  the  successfnl  party  pay  the  expenses  of 
both  sides,  the  Court  found  neither  party  entitled  to 
expenses/  Where  there  is  no  question  as  to  the 
right  to  the  trust-property,  or  administration  of  the 
trust,  although  the  pursuer  shall  have  been  successful, 
and  the  litigation  shall  have  taken  place  against 
trastees  who  have  paid  their  expenses  out  of  the 


'  Clarke,  18tb  December,  1832, 11  S.  220,  and  17th  June,  18l^,  Ibid.  685. 
>  Sommervai],  22U  January,  1830,  8  S.  370. 
*  Per  Lord  Gifford,  in  Hill,  2  W.  S.  92. 
«  Kennedy,  2001  July,  1841,  3  D.  1266. 
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trust-fund,  though  unsuccessful,  that  will  not  be  suf- 
ficient to  entitle  the  pursuer  to  get  his  expenses  out 
of  the   trust-fund;^   for  the  trustees  are  bound   to 
defend  all  questions  affecting  the  interests  of  the 
estate,  and  are  entitled  to  be  indemuified  when  doing 
so  on  reasonable  grounds,  though  not  successfully. 
But  if  a  trustee  shall  knowingly  be  guilty  of  improper 
conduct,  he  will  not  be  allowed  his  expenses  out  of 
the  trust-fund.     Thus,  where  an  action  of  multiple- 
poinding  was  brought  by  persons  interested  in  certain 
trust-funds,  in  name  of  one  trustee,  and  the  action 
was  dismissed,  on  the  ground  that  there  were  other 
accepting  and  surviving  trustees  who  were  not  called, 
the  expenses  of  the  nominal  raiser,  the  trustee,  were 
reiiised,  though  his  objections  to  the  process  had  been 
sustained,  in  respect  he  had  not,  when  required  to  do 
so,  informed  the  real  raisers  who  the  other  trustees 
were.* 
Gnerairuie.      All  claims  foT  expeuscs  incurred  in  litigation  must 
depend  for  their  success,  in  a  considerable  degree,  on 
the  exercise  by  the  Court  of  a  sound  and  equitable 
discretion.     Each  case  must  therefore  be  affected  by 
its  own  special  circumstances.     Where  expense  is 
unjustifiably  occasioned  by  litigation,  the  Court  is 
itself  rendered  an  instrument  of  injustice,  against 
M'hich  it  is  bound  to  protect  itself  and  the  leiges. 
As  a  general  rule,  a  trustee  is  bound  to  defend  the 
trust-estate,  which,  without  fraud  on  his  part,  has 
been  committed  to  him.     He  therefore  obtains  his 
expenses  in  accounting  for  the  proceeds,  without  the 
necessity  of  demanding  decree  to  that  effect.     On 
the  other  hand,  the  party  challenging  the  constitu- 

»  Earl  of  Fife,8tli  July,  1826,  4  S.  818. 

»  Laug,  7tU  March,  1839,  1  D.  65B.    See  also  infra,  page  209. 
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tion  of  a  trust  can  have  no  just  claim  for  expenses 
out  of  the  fund,  unless  he  can  shew,  1^/,  a  clear  title, 
2d^  an  undoubted  interest,  and  3d,  reasonable  grounds 
for  a  hope  of  success  in  his  action,  and  that  the  action 
shall  have  been  conducted  in  a  fair  and  correct 
manner. 

3.  A  trustee,  in  fulfilling  the  purposes  of  the  ^^^l^ 
trust,  has  a  right  of  relief  against  his  constituents,  Jj^^^^* 
that  is,  against  the  truster^  and  beneficiaries  in  «■«»*»« 
private  trusts,  and  acceding  creditors  in  trusts  for 
creditors.  But  although  the  trustee  has  thus  a  pre- 
ference for  the  payment  of  the  expenses  incurred  by 
him  in  conducting  the  trust-affairs,  still  the  persons 
employed  by  the  trustee  have  no  lien  upon  the  trust- 
fund,  but  only  a  remedy  against  the  trustees  on  the 
gi'ound  of  the  contract.*  Where  there  is  a  reversion, 
the  trustee  may  pay  himself,  or  retain  the  property, 
whether  heritable  or  moveable,  till  indemnity  be 
afforded  him.  Where  there  is  no  reversion,  the 
indemnity  will  fall  upon  the  acceding  creditors,  who, 
by  claiming  under  the  trust,  sanction  the  proceedings 
of  the  trustee,  and  thereby  become  liable  ea?  mandato. 
Thus,  also,  creditors  having  a  preferable  security  over 
the  truster's  heritable  property,  do  not  necessarily 
come  under  the  trust ;  but  if  the  heritage  shall  prove 
insuflScient  to  liquidate  the  debt,  and  they  shall  then 
claim  for  the  balance  due  them  as  common  creditors 
under  the  trust,  they  cannot  claim  a  share  of  these 
ftmds  without  admitting  the  trustee's  right  to  deduct 
the  expense  incurred  in  realizing  them.^  And 
where  a  trustee  had  been  allowed  to  remain  in 
undisturbed  possession  for  four  years  on  a  legal  title, 

'  See  Eiigliah  Case  of  Ba!»h  t.  Hyham,  2  P.  W.  4.53. 

'  Sec  in/,  part  4.  '  Fraser,  2l8t  Norember,.  1829,  8  S.  104. 


Tnut-ez- 
pentet,  how 


284*  LIABILITIES  OF  TRUSTEES 

and  had  bona  fide,  and  beneficially  for  the  estate, 
expended  money,  it  was  held  he  was  entitled  to  be 
reimbursed  out  of  it,  and  that  the  heritable  creditors 
were  barred  from  resisting  the  claim.^  But  in  order 
to  render  creditors  liable  for  extraordinary  expenses, 
it  is  necessary,  particularly  in  the  case  of  a  trust 
under  a  cessio,  that  the  proceedings  in  which  the 
expenses  are  incurred,  shall  have  been  specially 
authorized  by  the  creditors.* 

The  ordinary  expenses  of  trusts  are  paid  out  of  the 
ordinary  income  of  the  trust-estates.  Extraordinary 
expenses  are  deducted  out  of  the  capital  of  the 
estates.  In  determining  what  should  be  considered 
as  the  interest,  dividends,  rents,  or  produce  of  the 
estate  primarily  appropriated  to  the  payment  of 
annuities,  it  was  held  that  the  whole  expenses 
incurred  in  realizing  the  estate,  or  in  changing  the 
securities  thereof,  must  be  deducted  from  the  gross 
capital;  that  the  ordinary  annual  expenses  of 
management  of  the  trust-estate,  including  the  ordi- 
nary expenses  of  management  of  the  heritable 
property,  was  to  be  deducted  from  the  annual-rents 
and  profits;  but  that  all  extraordinary  expenses 
brought  upon  the  trust-estate  in  the  course  of 
management,  such  as  the  expenses  of  process  for 
the  division  of  commonty,  or  augmentation  of 
minister's  stipends,  were  to  be  deducted  from  the 
capital  stock  of  the  estate.^  Where  certain  lands 
were  conveyed  to  trustees  to  divide  and  pay  iannually 
the  free  rents,  deducting  all  necessary  charges  con- 


'  RusfleU,  let  Mareh,  1823, 2  S.  257. 

^  Bell,  19th  Nov.  1842, 5  D.  162;  Sprot,  29tli  Jan.  1836,  14  S.  382  ;  and 
mp,  part  2,  c.  6. 
»  Pearson,  6th  June,  1810,  2  D.  1020. 
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nected  with,  or  burdens  on  the  said  lands,  either  by 
law  or  in  terms  of  the  current  leases,  and  deducting 
a  certain  annuity  payable  from  the  lands,  equally  and 
proportionally  among  certain  parties,  and  the  sur- 
vivors or  survivor  of  them,  —  it  was  held,  that  the 
expense  of  making  up  titles  to  the  property,  and  in 
particular,  of  entries  with  the  superior  or  superiors, 
in  so  far  as  such  entries  are  necessary  from  the 
nature  of  the  title,  must  be  considered  as  necessarily 
connected  with  the  lands,  or  a  burden  thereon  by 
law,  and  as  such  must  be  paid  out  of  the  said  funds 
or  rents,  before  it  could  be  held  that  they  were  free 
rents.^  So,  also,  the  expenses  of  management,  or  loss 
incurred  in  the  course  of  trust-management,  fall  upon 
the  residue,  and  not  upon  the  special  legatees.  Thus, 
where  the  residue  of  a  trust-estate  conveyed  by 
trust-deed,  jK^as  declared  to  be  payable  to  A,  on  the 
occurrence  of  a  certain  event,  the  deed  likewise 
specially  providing  a  sum  of  money  to  be  invested  on 
heritable  security  in  the  persons  of  the  trustees,  to  A 
in  liferent,  and  her  children  in  fee  —  and  the  neces- 
sary expenses  of  management  were  to  be  paid  out 
of  the  trust-funds  —  and  A  assigned  to  B  her  claim 
to  the  residue  of  the  estate  —  and  thereafter  the 
event  in  question  happened  —  and  certain  expenses 
were  subsequently  incurred,  necessary  for  the  keep- 
ing up  of  the  trust,  and  the  management  of  the 
special  provision,  —  it  was  held,  that  these  expenses 
fell  to  be  deducted  from  the  residue  payable  to  B, 
and  a  sum  was  allowed  to  be  reserved  by  the  trustee 
to  meet  the  future  expenses  of  management.^  So, 
also,  where  a  trust-deed  provided  that  certain  special 

>  MorriwD,  Utfa  F«b.  1887,  15  S.  560. 

>  Laird's  AatigneM,  24th  NoTvmber,  1886, 15  &  120. 


286  LIABILITIES  OF  TRUSTEES 

legacies  should  be  set  apart,  after  which  the  residue 
of  the  estate  was  to  be  divided  into  four  portions,  to 
be  also  set  apart  for  particular  legatees,  —  it  was 
held,  that  any  loss  which  might  arise  upon  the  trust- 
estate  by  the  mode  of  investment  Adopted  by  the 
trustees  prior  to  all  the  shares  being  separately 
invested,  must  be  charged  upon  the  portions  of  the 
residuary  legatees.^  But  where  a  testator,  who  died 
abroad,  left  certain  special  legacies,  which  were 
administered  by  his  executors,  along  with  the  rest 
of  his  estate  as  a  cumulo  fund  during  a  considerable 
period,  which  was  requisite  for  extricating  the 
settlement,  and  realizing  the  estate  —  and  the  special 
legatees  claimed  and  obtained  a  share  of  accumula- 
tions of  interest,  and  profits  accruing  on  the  cumulo 
fund  proportioned  to  the  amoimt  of  their  legacies 
as  compared  with  the  rest  of  the  cumulo  fund,  —  it 
was  held,  that  it  was  to  be  treated  as  a  question,  not 
between  legatees  and  a  residuary  fund,  but  between 
two  parties  interested  in  a  cumulo  fund  in  certain 
proportions ;  and  that  the  legatees,  having  taken 
benefit  to  a  large  amount  by  that  construction  of 
the  respective  interests  of  the  parties,  were  not 
entitled  to  reject  it,  in  regard  to  the  expense 
incurred  in  that  cumulo  administration;  and  that 
therefore  the  expense  ought  to  be  borne  by  the 
parties  proportionally  to  their  respective  interests.' 
sffMtofdeiay  Where  property  was  conveyed  to  tnistees,  with 
MtoMto.  discretionary  powers  as  to  the  times  of  sale,  for  pay- 
ment of  legacies,  which  were  declared  not  to  be 
payable  till  after  such  sale  —  and  the  trustees 
allowed  several  years  to  elapse  without  selling,  —  it 

1  Gny*8  Tnwtees,  4tfa  June,  1886, 18  S.  866. 

'  M'Alister^  Trnstew,  SOth  NoTerober,  1886,  16  S.  170. 
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was  held,  in  a  question  between  the  special  legatees 
and  the  residuary  legatee,  that  interest  should  run  on 
the  legacies  of  the  former  from  the  first  term  after 
the  lapse  of  three  years  from  the  testator's  death, 
which  was  allowed  as  a  reasonable  period  within 
which  to  have  sold  the  lands.^ 


SECTION     II. LIABILITIES     WHERE   THE    ACTS   HAVE    NOT    BEEN 

CONSISTENT  WITH  THE  TERMS  OF  THE  TRUST. 


1.  In  administering  the  trust-afiairs,  trustees  are  uahmj 
liable,  at  common  law,  for  culpa  lata  only,^  that  is,  teat,  ttofauinf 
for  gross  negligence  of  their  duty,  and  not  for  trifling  tioni,  hm^ 
acts  of  inadvertence  merely;  for  they  are  not  liable  f**"*  "'""^ 


for  errors  of  judgment,  but  only  for  failure  or  rejfiisal 
to  do  their  duty,  and  for  exceeding  their  powers.® 
The  question  then  comes  to  be,  what  is  to  be  held 
as  equivalent  to  culpa  lata  ?  Under  acts  the  neglect 
of  which  is  held  to  amount  to  culpa  lata^  are  included 
all  specified  or  necessary  and  implied  duties,  which 
they  refuse  or  neglect  to  perform.  Thus,  if  trustees  AttohiTert- 
shall  be  directed  to  invest  money  in  a  particular 
manner,  and  shall  fail  to  do  so,  they  will  be  liable 
for  the  loss  both  of  principal  and  interest,  incurred 
by  the  estate,*  for  this  is  not  a  mere  error  of  judg- 
ment, but  a  neglect  or  refusal  to  obey  instructions. 
Thus  also,  where  a  trustee  is  appointed  for  the 
purpose  of  doing  diligence,  he  is  liable  for  exact 

1  OgUvie'8  Legatees,  10th  Dec.  1833,  12  S.  189. 
>  ThoniBon,  16th  Feb.  1838,  16  S.  560. 

'  Opinions  of  Judges  in  Morrison,  9tfa  Feb.  1827,  5  S.  322 ;  see  sko 
Jeffrey,  5th  July,  1821, 1  S.  102  ;  Aff.  11th  June,  1824,  2  S.  Ap.  349. 
«  Wellwood,  23d  June,  1831,  9  S.  790. 
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diligence,  that   is,  for  the  whole   debts  assigned.^ 
So  also,  where  trustees  under  a  settlement,  which 
dh-ected  the  free  residue  to  be  invested  in  heritable 
property,  or  in  bank  security,  refused,  when  desired 
by  the  parties  interested,  to  invest  in  government 
stock  a  part  of  the  funds  which  had  been  realized, 
and  which  was  lying  in  a  private  bank,  were  found 
liable  to  the  extent  of  the  loss  sustained,  by  the 
value  of  the  stock  having  afterwards  risen.'     And 
again,  where  trustees  neglected  to  invest  a  snm  of 
money  in  terms  of  the  trust-deed,  but  allowed  it  to 
be  uplifted  by  the  husband  of  the  party  for  whose 
behoof  and  that  of  his  children  the  trust  was  created, 
they  were  held  liable  for  the  sum.'    They  are  also 
liable,  if  investments  be  made  ineffectually,  as  well 
as  bound  to  make  them  in  terms  of  the  trust-deed.^ 
Where  a  trust-deed  directs  fimds  to  be  invested  in 
a  particular  manner,  and  the  trustees,  instead  of 
doing  so,  or  ascertaining  that  it  is  done,  allow  the 
fiinds  to  remain  in  the  hands  of  the  factor,  they  will 
be  liable,  for  they  allow  them  to  remain  in  the 
factor's  possession,  contrary  to  the  express  directions 
of  the  trust.®    Thus  also,  where  the  trustees  were 

1  Wemyas,  10th  June,  1674,  M.  3538  ;  Stark,  26th  JniM,  1714,  M.  3540. 

'  Momson,  9th  Feb.  1827,  5  S.  322.  In  England,  if  tnuteea  be  directed 
to  inTBst  the  tnut-property  in  gorenunent  or  real  Becmities,  they  wiH  be 
aaswemble  for  the  amount  of  stodc  which  rn^ht  hare  been  purchased  at  the 
period  when  the  eonyernon  should  hare  been  made  ;  Hockley  «.  Banstod^  1 
RttSB.  141 ;  Dimes  v.  Scott,  4  Ross.  195  ;  Byrchall  v.  Bradford,  6  Had.  18 
S.  a  Id.  285  ;  Pride  «.  Fooks,  2  Bcbt.  430. 

•  Anderson,  12th  Feb.  1833,  11  S.  382.  It  would  appear,  tha(  in  England, 
if  a  testator  shall  direct  an  accumulation  to  be  made,  and  the  trastee  shall 
disregard  that  direction,  he  will  be  liable  for  compound  interest ;  Raphael  r. 
Boehm,  11  Yes.  107,  per  Lord  Eldon,  S.  C.  13  Yes.  411,  per  Lord  Enkine ; 
Oomford  v.  Domford,  12  Yes.  127  ;  Brown  v.  Sansome,  I  MHSel.  and 
Younge,  427  ;  but  see  Tebbs  v.  Carpenter,  1  Mad.  290  ;  and  see  L.  on  T.  291. 

«  Mayne,  4tfa  June,  1835, 18  S.  870  ;  Oraham,  4th  March,  1831,  9  &  543  ; 
Donaldson,  18th  June,  133,  11  S.  740.  «  Sym,  13th  May,  1880, 8  S.  741. 
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directed  to  see  certain  annuities  secured,  or  to 
retain  a  sum  in  their  hands  to  answer  them,  and  one 
of  the  accepting  trustees  interfered,  to  the  effect  of 
authorizing  the  sum  required  to  remain  in  the  hands 
of  the  co-trustee  on  a  personal  bond  without 
security,  it  was  held,  that  there  was  not  merely  a 
negledt,  but  a  transgression  of  the  truster's  order, 
and  that  therefore  the  trustee  was  liable.^  The 
same  rule  applies  to  all  cases  in  which  trustees 
allow  funds  to  remain  in  the  hands  of  factors;  for 
they  have  been  held  to  be  bound  to  superintend  the 
disposal  of  all  funds,  after  they  authorize  thdr  being 
uplifted.* 

On  the  principle  of  trustees  not  fulfilling  by  anf*^^"*"**'' 
equivalent,  they  will  be  liable,  if  they  do  not  retain 
full  funds  for  payment  of  testamentary  annuities, 
for  they  are  not  entitled  to  make  an  annuity 
depend  merely  upon  any  security  which  they  may 
obtain   for  payment   of   it,    unless   the   annuitant 


'  Moffiit,  Slst  Jjm.  1834, 12  S.  369. 

'  See  part  3,  o.  8, 8. 3.  It  has-been  held,  in  fingland,  thAt  where  a  tenant 
for  life  (liferenter)  has  been  wrongly  in  posseerion  of  (he  diyidends  of  a 
stock,  which  ought  to  have  been  oonyerted,  he  will  be  acooontable  to  the 
remainder-man  (fiar)  for  the  excess  of  his  receipts,  beyond  the  income  he 
would  have  received  had  the  fund  been  properly  invested  ;  Howe  e.  Earl  of 
Dartmouth,?  Ves.  137,  et  $eq. ;  llillB  9.  Mills,  7  Sim.  501 ;  and  see  Pickering 
«.  Pickering,  4  M.  and  Or.  289.  The  question,  whether,  if  the  tenant  for  life 
should  be  insolvent,  the  trustee  would  be  obliged  to  make  compensation, 
seems  undecided  ;  see  Howe,  vt  tup, ;  and  Hollands  «.  Hughs,  16  Vee.  111. 
But  where  they  were  expressly  directed  to  convert  the  truster's  personal 
estate  into  money,  and  invest  in  government  real  securities,  in  trust  for  A  for 
life,  remainder  to  B,  and  they  for  eleven  years  permitted  A  to  receive  ten  per 
cent  interest  upon  an  Indian  loan,  it  was  held,  that  they  were  liable  for  the 
difference  between  the  ten  per  cent  interest  they  had  wrongfully  paid,  and 
the  interest  ihaX  would  have  resulted  from  a  conversion  into  three  per  cent 
consols,  at  the  expiration  of  one  year  from  the  truster's  decease ;  Dimes  v. 
Scott,  4  Russ.  195;  and  see  Mehrtins  v.  Andrews,  3  Beav.  72.  In  such 
cases  in  ScotUnd,  the  trustees  would  in  general  be  held  primarily  liable,  as 
having  fallen  short  of  their  duty. 

T 
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(tf  ft  power* 
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SS^to  w.  ®^*^^  consent.^  Where  trustees  undertake  to  pay  a 
debt  at  a  certain  fixed  time,  if  they  shall  then  have 
funds,  they  are  bound  to  pay,  if  by  proper  manage- 
ment they  might  have  had  funds  at  that  time.^ 

Trustees  are  not  liable  for  the  non-^xercise  of  a 
power.  Thus,  where  a  party  granted  a  bond  of 
security  for  behoof  of  another,  binding  and  obliging 
himself,  his  heirs,  executors,  and  representatives 
whomsoever,  to  provide  and  secure  the  said  annuity 
on  good  heritable  or  personal  security,  at  sight  of 
certain  parties  whom  he  appointed  his  trustees,  with 
pofoer  to  them  to  ask  and  demand  from  the  truster 
good  and  effectual  security  for  the  annuity,  so  that 
it  might  remain  and  be  secure  to  the  annuitant 
for  life,  and  binding  them  to  apply  the  proceeds  for 
behoof  of  the  party  named  —  security  not  having 
been  obtained,  and  the  truster  having  become  insol- 
vent, it  was  held  that  the  trustees  were  only  em- 
powered, and  not  bound  to  obtain  security,  and  that 
therefore  they  were  not  liable  for  the  loss  incurred.^ 
The  same  strictness  applies  to  the  necessary  and 
implied  duties  of  the  ofiice.  Thus,  if  the  trustee 
shall  neglect  to  clear  off  burdens  upon  the  trust- 
estate,  which  should  be  cleared  off,  after  he  has  come 
into  possession  of  the  means  of  doing  so,  he  will  be 
liable  to  the  beneficiary  for  the  interest  of  that  sum 
during  the  period  in  which  it  has  been  so  allowed 
to  remain  unpaid/     Or  if  the  estate  shall  partly 

<  Wikon,  3l8t  Jan.  1833, 11  S.  343. 

•  Aitken,  10th  Feb.  1829,  7  S.  390. 

•  stark,  7th  Jane,  1838, 16  S.  1114.    See  S.  C.  23d  June,  1840, 2  D.  1199. 

•  Thiia,  in  England,  if  the  outetanding  debts  carry  interest  at  five  per  cent, 
the  exeeator  will  be  charged  with  interest  at  the  same  rate ;  Domford  v. 
Doraford,  as  cited  in  Tebbs  and  Carpenter,  1  Mad.  301 ;  Hall  f.  Hallet,  1 
Coxt  134  ;  Tomer  «.  Tomer,  1  J.  and  W.  39. 
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consist  of  a  policy  of  insurance,  and  the  trustee  shall 
allow  it  to  become  forfeited,  by  neglecting  to  pay 
the  premiums,  he  will  be  liable  for  the  consequent 
damage.^  Thus,  also,  if  a  trustee  neglect  to  do  dili- 
gence, and  the  debtor  becomes  insolvent,  he  will 
be  pers(»mlly  liable.^  But  where  a  trustee  was  bound 
to  denude  whenever  the  truster  pleased,  he  was  held 
not  to  be  liable  to  do  diligence,  but  only  for  his  actual 
intromissions."  If  trustees  neglect  to  keep  accounts, 
and  any  question  arise  as  to  the  actual  sum  realized, 
they  will  be  liable  for  the  whole  sum  due  to  the 
estate/  It  being  the  duty  of  trustees  to  exhibit  the 
trust-deed  to  all  having  interest,  they  will  be  liable 
in  expenses  of  process,  if  such  shall  be  necessary,  in 
order  to  obtain  exhibition.^  And  as  trustees  are 
bound  to  give  such  information  to  beneficiaries  under 
the  trust,  as  legatees,  &c.,  as  shall  prove  to  them 
that  their  interest  is  properly  attended  to,  if  this  be 
refused,  on  bringing  an  action  regarding  their  claims, 
the  trustee  will  be  held  liable  in  full  expenses.^  They 
will  also,  if  they  do  not  obey  the  instructions  of  the 
deed,  be  liable  for  the  loss  of  interest,  if  they  do  not 
add  the  interest  of  the  trust-funds  to  the  principal  at 
least  annually.^  If  trustees  lend  money  belonging  to 
the  trust-estate  on  bonds  payable  to  themselves  pri^ 
vatis  notninibuSy  they  are  not  entitled  to  charge  againePt 
the  estate  any  loss  which  may  arise  on  them.^    t( 

'  See  Eng.  Ca.  of  Biarriot  v.  Kiimenley,  Taml.  470. 
'  Manhalls,  6th  February,  1677,  1  B.  Sup.  78N) ;  Sinelair,  9th  Noyeml)eis 
1744,  Elch.  Trust,  12,  M.  3524. 
*  Caae,  18th  December,  1666,  M.  3536. 
«  Gourlie,  28th  November,  1710,  M.  16192. 

"  Nicol,  19th  June,  1829,  7  S.  777  ;  Prolan,  25th  Biay,  1830, 8  S.  799. 
«  Murray,  24th  May,  1831,  9  S.  631. 
7  CampbeU,  9th  July,  1840, 2  D.  1367. 
■  Murn^,  5th  December,  1797,  M.  3237. 
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they  put  the  money  in  a  bank,  or  under  any  other 
safe  security,  within  a  reasonable  time,  in  name  of 
the  trust-estate,  they  will  only  be  liable  qua  trustees; 
but  if  they  invest  it  in  their  own  name,  then  they  are 
personally  liable ;  for,  on  the  one  hand,  they  do  more 
than  they  were  called  on  to  do,  and  must  therefore 
suffer  the  loss ;  and,  on  the  other  hand,  on  the  prin- 
ciple of  trustises  being  bound  to  communicate  eases, 
they  are  not  entitled  to  invest  it  in  such  a  manner 
as  that  ameliorations  may  possibly  accrue  to  them 
therefrom ;  and,  above  all,  as  the  estate  is  thereby 
subjected  unnecessarily  to  the  risk  of  their  insol- 
vency.^ And  where  a  trustee  or  factor  takes  a  bond 
in  his  own  name,  the  jils  ejngendi  descends  to  his 
representatives,  but  for  behoof  of  his  constituents; 
and  any  defence  good  against  the  constituents  will 
be  good  against  the  representatives.' 

When  trustees  have  brought  the  affitirs  of  a  trust 
to  a  termination,  they  will  still  be  liable,  if  they 
do  not  see  the  funds  properly  deposited  in  a  bank. 
Thus,  trustees  having  brought  a  process  of  mul- 
tiplepoinding  and  exoneration  as  to  the  balance 
in  their  hands,  which  they  allowed,  after  the  process 
was  brought,  to  remain  in  the  hands  of  one  of 
their  number,  who  subsequently  became  bankrupt, 
it  was  held,  that  those  trustees  who  had  actually 
intromitted  were  not  entitled,  in  the  circum- 
stances, to  the  expenses  of  obtaining  their  exonerar 

>  See  Jeiftey,  15th  May,  1835, 1  S.  M.  767.  In  England,  a  trustee  who 
lodgee  tnut-funde  with  his  banker  in  hia  own  name,  is  held  to  employ  it  in 
trade,  and  oonaeqnently  to  be  liable  for  interest  at  five  per  cent ;  Treves  e. 
Townshend,  1  B.  C.  C.  384  ;  Moons  i>.  De  Bemales,  1  Russ.  301 ;  in  re  Hilliard, 
1  Ves.  Jan.  90 ;  Sntton  v.  Sharp,  1  Rosb.  146  ;  Rocke  «.  Hart,  11  Ves.  61  ; 
bttt  see  Browne  e.  Southonse,  8  B.  C.  C.  107,  and  see  L.  on  T.  291. 
<  Crawford,  30th  Norember,  1739,  Elch.  Tmst,  8. 
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tion.*  If  trustees  denude  of  the  estate  in  fkvour  of 
the  beneficiary  before  they  shall  have  accomplished 
the  purposes  of  the  trust,  as  paying  debts,  &c.,  or  by 
making  full  provision  for  their  extinction,  they  will, 
along  with  the  beneficiary,  be  liable  for  the  claims 
still  remaining  unliquidated.^  And  a  discharge  to 
trustees  is  inconclusive,  where  it  is  admitted  that 
questions  remain  unsettled :  as,  where  the  managing 
trustee,  under  a  deed  of  settlement,  at  receiving  a. 
discharge  of  an  action  of  compt  and  reckom'ng, 
granted  a  letter  to  the  pursuers,  declaring  that  cer- 
tain claims  against  his  brother,  another  of  the  trus- 
tees, were  not  settled,  and  should  be  determined  by 
a  submission,  it  was  held  that  both  these  parties 
were  accountable  under  that  letter.' 

'  M'Niur,  24th  June,  1830,  8  S.  968. 

'  Fnser,  8th  Deeember,  1826,  5  S.  104. 

>  Graham,  15th  June,  1827,  5  S.  806.  In  Enghmd,  it  has  been  held,  that 
after  payment  of  debts  and  legacies,  if  the  tmstee  be  guilty  of  hiehes  in  ac- 
counting for  the  surplus  estate  to  the  residuary,  (Forbes  «.  Roes,  2  Cox,  113; 
Seem  v.  Hind,  1  Ves.  jun.  294  ;  Younge  v.  Combe,  4  Ves.  101  ;  Longmore 
«.  Broom,  7  Ves.  124  ;  Roke«.  Hart,  11  Ves.  58  ;  Piety  v,  Stace,  4  Ves.  620  ; 
Aahbumham  v.  Thomson,  13  Ves.  402  ;  Raphael  v.  Boehm,  11  Ves.  92  ;  S.  C. 
reheard,  13  Ves.  407,  and  590 ;  Domford  v.  Domford,  12  Ves.  127  ;  Frank- 
lin V.  Frith,  3  B.  C.  C.  433  ;  Littlehales  «.  Gasooyne,  3  B.  C.  C.  73  ;  Newton 
V.  Bennet,  1  B.  C.  C.  359 ;  Linoohi  «.  Allen,  4  B.  P.  C.  553 ;  Crackelt  v, 
Bethune,  1  J.  and  W.  586  ;  Tebbs  «.  Carpenter,  1  Mad.  290,)  or  next  of  kin, 
(Hall  «.  Hallet,  1  Cox,  134  ;  Perkins  v.  Baynton,  1  B.  C.  C.  375  ;  Stackpool 
«.  Stackpool,  4  Dow.  209,  224  ;  Heathcote  v.  Huhne,  1  J.  and  W.  122,)  he 
will  be  charged  with  interest  for  the  bahmoe  improperly  retained  in  his  hands. 
And  where  he  has  failed  properly  to  apply  the  trust-funds,  it  will  not  be  a  suf- 
ficient excuse,  that  he  made  no  actual  use  of  the  money,  but  lodged  it  at  his 
banker's,  (Younge  «.  Combe,  4  Ves.  101  ;  Franklin  «.  Frith,  3  B.  C.  C.  433 ; 
Treves  «.  Townshend,  1  B.  C.  C.  384 ;  in  re  Hilliard,  1  Ves.  jun.  89 ; 
Dawson  «.  Massey,  1  B.  and  B.  230 ;  Brown  v.  Southouae,  '3  B.  C.  C. 
107,  and  see  Rocke  t.  Hart,  11  Ves.  60,)  and  by  a  separate  account; 
Ashbumham,  vt  tup.  The  rate  of  interest  which  is  usually  charged 
in  such  cases  is  four  per  cent.  See  Forbes  v.  Rose,  2  Cox,  116 ;  Hall 
V.  Hallet,  1  Cox,  138  ;  Tebbs,  ti<  tup,;  in  re  Hilliard,  ui  tup,;  Brown, 
uttup,;  Mosley  v.  Ward,  11  Ves.  582  ;  Perkins,  ut  tup,;  Treves,  ut  tup,; 
Hicks  V,  Hicks,  3  Atk.  274  ;  Young,  tU  tup. ;  Rocke,  vt  tup, ;  Hankey  «. 
Garret,  1  Ves.  jun.  236.    But  see  Bird  v,  hockey,  2  Vem.  744  ;  but  only 
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The  cases  now  mentioned  comprise  but  a  limited 
number  of  instances  of  liability  for  failure  to  perform 
the  duties  of  trusts,  as,  indeed,  it  would  be  impracti- 
cable to  attempt  to  enumerate  the  special  circum* 
stances  in  which  they  arise,  the  only  guide  being  the 
simple  rule  of  law,  that,  where  there  is  a  duty  to  be 
performed,  there  is  a  liability  for  its  execution. 
^;^^„,^     2.  The  liability  as  regards  the  trust-estate  being 
Jjj^^*   measured  by  the  powers  conferred,  the  trustees  are 
BDd«HMd    therefore  liable  for  all  acts  not  authorized  by  these 

their  powerii  *' 

or  otberwbe  powcrs.  As  already  stated,^  it  is  necessary  that  a 
improper,  in.  party,  bcfore  accepting  of  a  trust,  shguld  pay  strict 
iuce^acts.^  attention  to  its  nature,  peculiarities,  and  liabilities ; 
but  after  acceptance,  also,  it  is  necessary  that  strict 
Act  of  faiTerti- attention  should  be  paid  to  the  act  of  investiture,  as 

tore  in  tnuti 

forcrBditork  thc  most  serfous  importance  attends  the  nature  and 
extent  of  the  obligations  and  liabilities  in  which  it 
may  involve  the  trustee  and  the  trust-estate ;  for  by 
taking  possession  of  the  heritable  estate  of  the 
truster,  involving  onerous  obligations  to  third  parties, 
liability  for  these  obligations  is  thereby  incurred. 
Although  a  trustee  is  in  one  sense  the  representive 
of  his  constituent,  as  being  assigned  into  his  rights, 
yet,  the  assignment  being  made  and  accepted  for  a 
special  purpose, — that  of  distribution  among  credi- 
tors,—  the  trustee,  in  fact,  becomes  substantially 
the  representative  of  these  creditors,  and  is  only 
bound  for  the  bankrupt's  acts  to  the  same  extent 
that  the  creditors  are  bound ;  that  is  to  say,  the 
trustee  cannot  avail  himself  of  any  contract  made 


where  it  does  not  «PP^<'  ^*  ^^^^  ^>**  ^^^^  °^®  *  P®'  ^^  Thurlow  in 
«MM  of  Forbes,  Hilliard,  Haukej,  Hall,  ut  tup,,  and  Brown  «.  Litton,  10 
Mod.  21y  per  Lord  Hancourt. 
*  Supra,  page  105. 
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by  the  bankrupt,  without  fulfilling  the  counterpart 
or  obligation  incurred  bj  the  bankrupt;  but  the 
trustee,  as  a  third  party,  may  reject  the  contract, 
reserving  to  the  party  interested  to  rank  on  the 
trust-estate  for  any  loss  that  the  party  may  sustain 
by  the  breach  of  engagement  resulting  from  the 
inability  of  the  bankrupt  to  fulfil  his  obligations. 
The  general  doctrine  amounts  practically  to  this, 
that  where  a  bankrupt  has  an  interest  in  any  pro- 
spective contract,  the  creditors  may  be  called  upon 
either  to  undertake  his  part,  or  to  abandon  the  con- 
tract, leaving  his  estate  exposed  to  the  claim  of 
damages.  Thus,  liability  may  be  incurred  for  feudal 
obligations,  which  are  often  of  the  most  serious  kind ; 
as,  where  a  party  had  acquired  a  right  to  certain 
heritable  subjects,  which  he  held  under  separate 
feudal  titles,  conveyed  the  whole  property,  by  one 
disposition  for  behoof  of  creditors,  to  a  trustee,  who 
rashly  took  infeftment,  drew  the  rents,  and  exercised 
other  acts  of  possession ;  in  which  case  it  was  held, 
that  the  trustee  had  adopted  the  feu,  and  was  per- 
sonally bound,  in  a  question  with  the  superior,  to 
implement  the  obligations  contained  in  the  feu- 
charter.^  If,  therefore,  in  the  case  now  mentioned, 
the  trustee  had  merely  accepted  of  a  general  dispo- 
sition from  the  truster,  he  might  have  been  called 
on  either  to  undertake  the  burdens  and  obligations 
in  the  feu-charters,  or  to  abandon  the  subjects  of 
them.  But  it  is  the  act  of  taking  infeftment  which 
here  binds  the  party  adopting  the  charters  to  imple- 
ment the  obligations  contained  in  them;  for  where  a 
trustee  on  a  sequestrated  estate,  during  a  discussion 

'  Abercorn^  16th  Deoember,  1835,  U  S.  168. 
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as  to  the  validity  of  an  heritable  security  over  a  feu, 
in  which  the  bankrupt  had  been  infeft,  entered  into 
possession,  drew  the  rents,  and  paid  the  feu-duties, 
but  did  not  take  infeftment,  and,  on  the  security 
being  found  effectual,  abandoned  it,  he  was  held 
entitled  to  do  so,  and  not  to  be  liable  to  the  superior 
for  the  feu-duty  and  other  prestations  of  the  feu- 
contract  in  time  to  come.^  When  the  trustee  takes 
infeftment  in  property  involving  burdens,  although 
primarily  liable,  he  will,  however,  have  a  right  of 
relief  against  the  trust-property,  of  whatever  kind, 
or,  in  the  event  of  there  being  no  funds,  then  all  the 
acceding  creditors  will  also  be  liable  in  relief. 

Serious  liability  may  also  be  incurred  by  the  as- 
sumption of  leases  held  by  the  truster;  for,  by  adopt- 
ing the  lease,  the  trustee  is  liable  to  the  landlord  for 
all  arrears  of  rent.'  Accordingly,  where  a  tacksman 
of  lands  assigned  his  lease  to  certain  persons,  as  trus- 
tees for  his  creditors,  who  entered  into  possession,  it 
was  held  that,  by  accepting  the  assignation,  they  had 
subjected  themselves  to^  payment  of  two  years  of 
rent  then  due,  as  being  a  burden  inseparable  from 
the  lease.^  So  also  where  the  estate  of  a  tenant  is 
sequestrated,  and  the  trustee  takes  the  benefit  of 
the  lease,  by  entering  to  possession,  the  landlord  is 
a  preferable  creditor  for  repairs  prestable  by  the 
tenant.^  And  in  like  manner,  where  a  trustee  on  a 
sequestrated  estate  had  entered  into  possession  of  a 
coal-field,  and  been  infeft  in  feu-rights  belonging  to 
the  bankrupt,  and  had  for  many  years  taken  the 


>  KitelieU*8  Trustees,  23d  January,  1834, 12  S.  322. 

'  Nisbet's  apd  Go's  Trustees,  10th  December,  1802,  M.  15268. 

'  Roes,  5th  February,  1786,  M.  15290. 

^  CuthiU,  2Ut  November,  1818,  F. 


IN  PRIVATE  TRUSTS.  £97 

benefit  of  the  lease  and  feu-rights  for  the  use  of  the 
sequestrated  estate,  it  was  held  that  he  and  the 
trustees  who  succeeded  him  were  bound  to  fulfil  the 
prestations  to  the  landlord,  and  not  entitled  to  aban- 
don the  contracts.^  Trustees  for  creditors  taking 
possession  of  farms  are  also  liable  for  the  rents  du- 
ring their  possession ;'  but  thej  are  entitled  to  credit 
for  the  value  of  effects  sequestrated  by  the  landlord.' 
They  ought  to  beware  of  preventing  the  pro- 
prietor from  resuming  possession  of  his  property, 
where  he  has  a  right  to  do  so.  Thus,  where,  al- 
though a  trustee  on  a  bankrupt  estate  was  held  not 
liable  for  the  rent,  or  arrears  of  rent,  of  a  distil- 
lery of  which  the  bankrupt  had  a  lease,  it  having 
been  a  condition  of  the  lease  that,  in  the  event 
of  the  tenant's  bankruptcy,  the  lease  should  be 
voided,  and  possession  ceded  to  the  landlord,  and  the 
trustee  opposed  the  landlord's  resumption  of  posses- 
sion, it  was  held,  in  an  action  at  the  landlord's  in- 
stance, that  the  extrarjudicial  and  judicial  opposition 
as  averred,  were  relevant  to  sustain  a  claim  for 
damages.*  This  rule  as  to  adoption  by  trustees, 
namely,  that  they  are  not  bound  to  adopt  the  whole 
transactions  of  a  bankrupt,  but  that,  where  they  do 
adopt  them,  they  are  bound  to  fulfil  his  obligations, 
applies  also  toltrrangements  entered  into,  or  in  pro- 
gress of  being  entered  into,  by  the  truster,  regarding 
the  administration  of  his  property,  as,  for  instance, 
in  the  case  of  an  agreement  between  a  landlord  and 
tenant,  that  the  latter  shall  renounce  his  lease  at  a 


1  Kirkland,  17th  May,  1831,  F.  9  S.  596. 
'  Fairlie,  18th  December,  1821, 1  S.  222. 
'  S.  C.  12th  February,  1823,  2  S.  214. 
*  Richardson,  24th  June,  1835,  13  S.  972. 
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particular  period,  in  consideration  of  a  certain  mm, 
and   the   landlord,  prior  to  that  period,  becoming' 
bankrupt,  and  conveying  his  estate  to  trustees,  if  the 
trustees  do  not  in  any  way  adopt  that  agreement,  the 
tenant  must  either  retain  his  lease,  or  rank  as  an  ordi- 
nary creditor  under  the  trust  for  the  stipulated  price.^ 
2^p"^        In  the  case  of  trusts  for  family  purposes,  there  is 
no  risk  in  the  trustee's  taking  investiture  in  terms  of 
the  trust-deed,  as  the  directions  of  the  trust  must  be 
complied  with.     But  where  there  is  apparently  any 
risk  of  insolvency,  the  trustee  ought  to  be  very 
cautious    how    he    undertakes    any    liabilities,    or 
even  allows  those  to  continue  which  abeady  exist. 
In  regard  to  copartnery,  trade,  and  manu&ctures, 
general  rules  have  been  already  stated,  in  treating  of 
the  duties  of  trustees,^  and  in  the  absence  of  deci- 
sions on  questions  regarding  the  duties  and  liabilities 
of  trustees  in  such  cases,  it  can  only  be  said,  that^ 
imless  very  special  authority  be  given  by  the  trust- 
deed,  trading  is  so  little  an  implied  duty  of  trustees, 
that  they  will  be  guilty  of  mal-administration  of  the 
estate,  and  therefore  incur  serious  liability,  where 
they  rashly  engage  in   such;   so   that,   looking  to 
these  liabilities,  .they  ought  on  no  account  to  engage 
in  trade,  unless  the  directions  contained  in  the  deed 
amount  to  the  declaration  of  a  positive  duty  on  their 
part.^ 

1  Ferrier,  24th  May,  1822, 1  S.  App.  159. 

'  See  tup,  page  239,  et  teq. 

"  It  has  been  held  in  England,  that  where  money  has  been  employed  in 
trade,  the  oestoique  trust  has  the  option  of  taking  the  actual  profits,  or  of 
charging  the  executor  with  interest  at  five  per  |cent ;  Treyesj  v.  Townshend, 
1  B.  C.  C.  384  ;  Rockee.  Hart,  21  Ves.  61,  per  Sir  W.  Grant ;  Hcathcotev. 
Hulme,  1  J.  and  W.  122,  134  ;  Attorney-General  «.  Solly,  2  Sim.  518 ; 
Walker  r.  Woodward,  1  Russ.  107  ;  and  see  Anon.  Case,  2  Ves.  630,  per  Sir 
J.  Churke  ;  Docker  b.  Somes,  2  M.  and  K.  655  ;  Pafaner  r.  MitcheU,  cited  ib. 
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Trustees  are  also  liable  for  acting  rashly  in  con-  ^^1^^^^ 
ducting  the  administration  of  the  trust-affairs.   Such  ^• 
liability  may  be  incurred  by  the  trustee  calling  in^2^»*" 
funds  properly  invested  before  they  are  immediately 
required  for  the  purposes  oi  the  trust,^  or  by  litigat-  ^^^ 
ing  improperly;  for  although  trustees  are,  in  the 
general  case,  entitled  to  be  protected  from  all  loss 
in  the  discharge  of  their  duty,  and  consequently 
any  litigation  fairly  arising  out  of  the  peculiarities 
.of  the  trusty  or  of  the  situation  of  the  claimants  on 
it,  must  generally  fall  on  the  fimd  of  division ;  yet 
there  may  be  exceptions  from  the  rule,  as  trustees 
may,  from  over-scrupulousness  or  obstinacy,  engage  in 
litigation,  occasioning  great  and  unnecessary  expense, 
which  it  would  be  unjust  to  impose  on  those  holding 
the  beneficial  interest  in  the  trust.^ 

They  are  also  personally  liable  for  all  loss  suffered  i>hp<»ior 
by  the  illegal  application  of  funds,  as  applying  them 
to  the  payment  of  debts  due  to  themselves,  in  pre- 
ference to  other  claims;^  or  by  endeavouring  by 
compensation  to  evade  the  liabilities  of  the  office 

672,  er  /Hu^  WataoD,  2  V.  and  B.  414  ;  Brown  «.  Suiioine,  1  H^Cbl.  and  Y. 
427. 

^  WatsoD,  9th  Jane,  1643,  5  B.  1182.  It  has  been  held  in  EngUnd,  that, 
if  traat-ftinds  be  outstanding  on  proper  secnrity,  and  the  tmstee  call  them  in 
for  no  purpose  connected  with  the  trust,  and,  ^erefore,  in  derelietion  of  his 
duty,  he  may  be  compelled,  at  the  option  of  the  oestoique  trust,  either  to  re- 
place the  specific  stock,  or  to  account  for  the  proceeds  of  the  sale,  (Bostock  r. 
Blackeney,  2  B.  C.  C.  653 ;  ex  parU  Shakeshaft,  3  B.  C,  C.  197  ;  O'Brien  v. 
O'Brien,  1  MoU.  533,  per  Sir  A.  Hart ;  Raphael  v.  Boehm,  11  Ves.  108,  per 
Lord  Eldon  ;  Harrison  v,  Harrison,  2  Atk.  121  ;  Batei'.  Scales,  12  Ves.  402,) 
with  interest  at  five  per  cent ;  Craokelt  9.  Bethune,  1  J.  and  W.  586  ;  Mosley 
«.  Ward,  11  Ves.  581  ;  Pooock  v.  Reddington,  5  Ves.  794  ;  Piety  v.  Stace, 
4  Ves.  620. 

«  Per  Lord  Fullerton,  in  Smitli  and  Co.  29th  June,  1838,  16  S.  1223  ; 
Smith,  25th  January,  1822, 1  S.  271 ;  Paul,  23d  November,  1832,  11  S.  81  ; 
Raebum,  12th  June,  1831, 9  S.  728.    See  tup,  page  282. 

'  Osbum,  8th  December,  1714,  M.  16195. 
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to  the  truster  or  beneficiaries;^  or  in  the  case    of 
trustees  for  creditors,  by  paying  certain  creditors 
prematurely.^    Trustees  were  held  personally  liable 
where     they     intromitted     with     the     rents     and 
profits   of   an    estate,  .  notwithstanding    intimation 
that    an    action    of   reduction   of   the    trust-deed 
was  to   be  brought.^     So   also,  where  parties  had 
obtained  a  disposition  to  themselves  in  trust  for  the 
establishment  of  a  charity,  and  it   was  thereafter 
declared  by  verdict  of  a  jury,  in  an  action  at  the 
instance  of  the  grantor,  that  the  disposition  was  not 
his  deed,  and  reduced  accordingly,  the  trustees  were 
held  personally  liable  in  expenses,  and  not  allowed 
to  charge  them  against  the  trust-funds.*    They  will 
also  be  liable  where  they  relinquish  any  security 
without  the  authority  of  the   constituents,   as   by 
letting  a  debtor  out  of  prison,®  or  giving  a  general 
discharge  to  a  debtor  before  he  has  paid  the  whole 
debt;^  as  also  in  the  case  of  payments  made  by 
trustees  to  parties  not  entitled  to  receive   them, 
which  do  not  support  an  exoneration.' 

Where  trustees  exceed  their  powers  by  doing, 
without  special  authority,  acts  which  require  such, 
as  borrowing  money,®  they  are  personally  liable. 
Where  powers  are  given  for  a  special  purpose,  and 
the  trustees  exceed  their  powers,  or  violate  these 


>  Craig,  6th  December,  1677,  M.  16174. 

'  fieU,  17th  June,  1834, 12  S.  738. 

'  Qyne,  14th  December,  1839,  2  D.  243.    See  Ersk.  Inst.  b.  2,  t  1, 8. 29. 

«  Chahner's  Trustees,  23d  Jane,  1830,  8  S.  961. 

*  Abercromby,  Slst  Januaiy,  1723-4,  Robertson's  Ap.  457. 

•  Dondas,  22d  July,  1673, 1  B.  Sup.  692. 

'  Donaldson  and  Others,  18th  June,  1833, 11  S.  740. 
"  Thomson,  24th  June,  1829,  7  S.  787  ;  Sprot,  29th  January,  1836, 14  S. 
382. 
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instructions,  they  are  personally  liable  for  the  whole 
loss,  where  such  ultimately  arises,  and  also  for 
interest,  credit  being  allowed  for  payments  to  the 
beneficiary,  or  burdens  from  which  he  has  been 
relieved  by  the  acts  of  the  trustee.^  Their  being  in 
the  most  perfect  bona  fides  will  not  avail  them,  if  it 
shall  be  determined  that  they  have  acted  incon- 
sistently with  their  powers ;  for  this  is  not  an  error 
of  judgment  merely,  but  a  misinterpretation  of  their 
powers  in  a  matter  as  to  which  they  had  no  discre- 
tion; for  the  very  prevalent  supposition  that  bona 
fides  will  excuse  an  assumption  of  power  not  legally 
conferred  upon  a  party,  is  a  mere  error  in  law. 
Accordingly,  where  trustees,  or  judges  in  inferior 
courts,  assume  powers  not  conferred  upon  them,  or 
perform  acts  beyond  their  legal  powers,  these  acts 
are  uniformly  held  to  be  null  and  void. 

But  still  much  diflSculty  has  been  found  to  attend  »?«»"«"•• 
this  subject,  in  determining  as  to  whether  special 
cases  do  not  form  exceptions.  In  the  case  of 
PoUexfen,  already  alluded  to,^  it  having  been  deter- 
mined that  the  trustees,  in  purchasing  feu  and  teind- 
duties  due  to  the  superior,  where  the  trust  was  for 

'  PoUexfen,  14th  July,  1841, 3  D.  1215  ;  S.  C.  9th  December,  1841, 4  D.  224  ; 
aee  alao  Pride  v,  Fooks,  2  Beav.  490.  It  has  been  held  in  England,  that  if 
trustees  be  authorized  to  invest  in  stock  or  real  security,  and  they  lend  on 
personal  security,  and  the  money  is  lost,  they  shall  be  answerable,  not  for  the 
amount  of  the  stock  which  might  have  been  purchased,  but  for  the  principal 
sum  lost ;  as,  if  real  Bccurity  had  been  taken,  the  principal  only  would  have 
been  forthcoming  to  the  trust,  and  therefore  the  want  of  security  is  all  that 
can  be  imputed  to  the  trustees  ;  Marsh  v.  Hunter,  6  Mad.  295.  But  where  a 
trustee  is  guilty  not  merely  of  negligence,  but  of  actual  corruption  or  mis- 
feasance, he  is  in  England  held  liable  in  interest  at  five  per  cent ;  Tebbs  v. 
Carpenter,  1  Mad.  306,  per  Sir  J.  Plumer ;  Bick  «.  Motley,  2  M.  and  K.  312  ; 
and  see  Craoket «.  Bethune,  J.  and  W.  588  ;  Docker  «.  Somes,  2  M.  and  K.; 
but  see  Meader  v.  M'Cready,  1  MoU.  119. 

>  14th  July,  1841,  3  D.  1215  ;  tup,  page  214. 
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the  purchase  of  lands,  had  exceeded  their  powers, 
they  were  held  liable,  although  they  appeared  to 
have  acted  with  the  most  perfect  bona  fides.     But 
previous  to  this,  it  was   decided,  in  the  case   of 
Sharpe,*  that  where  a  trust  was  for  the  purchase  of 
lands,  it  was  competent  to  purchase  superiorities, 
such  an  acquisition  being  thought  beneficial  to  the 
estate ;  and,  in  the  case  of  Sprot*s  Trustees,"  where 
the  purpose  of  the  trust  was  to  buy  an  estate  and 
entail  it,  and  an  estate  having  been  bought  without 
a  mansioti-house,  it  was  held  that  the  trustees  were 
entitled  to  build  one.     And  in  the  case  of  Kay  v. 
Miln,*  where  one  of  three  trustees  under  a  trust  which 
made  two  a  quorum,  and  gave  power  to  name  a 
factor,  —  it  was  held,  that  the  trustee  who  acted  as 
factor,  had  power  to  bind  his  co-trustees  to  let  a  shop 
rent-free  to  the  husband  of  the  party  whose  property 
they  held  in  trust,  although  the  purpose  of  the  trust 
was  to  save  it  from  the  jus  maritt.    These  decisions, 
however,  seem  hardly  reconcileable  with  each  other; 
for  notwithstanding  the  rule  already  stated,^  that 
trusts  are  to  be  liberally  interpreted  where  the  pur- 
pose of  the  truster  is  evident,  still  the  rule  that 
where  special  purposes  are  stated,  these  ^e  to  be 
strictly   enforced,^  is  precisely  applicable    in    the 
present    instances.      These    last-mentioned    cases 
cannot,  therefore,  be  looked  upon  as  of  authority. 
The  doubtful,  if  not  erroneous  nature  of  the  decision 
in  the  case  of  Sharpe,  is  indicated  in  the  opinions  of 
one  of  the  Judges  in  the  recent  case  of  the  Trustees 

.     '  nth  Feb.  1823,2  S.  308.  *  llth  Mareli,  1830,  8  S.  712. 

B  4th  Febmary,  1830,  8  S.  437,  *  See  »up.  pages  148, 149. 

^  See  sup,  pages  148, 156. 
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of  Cauvin's  Hospital,^  decided  in  accordance  with  the 
case  of  PoUexfen. 

Such  a  case  as  that  of  a  direction  to  purchase,  is  JJJf^^J^"* 
held,  in  England,  as  a  general  rule,  to  be  of  the 
strictest  kind.  Thus,  it  has  been  held,  that  if  money 
be  given  to  be  laid  out  in  a  purchase  of  lands,  the 
trustee  will  not  be  justified  in  expending  partupon 
a  purchase,  and  the  residue  in  repairs  and  improve- 
ments.* It  would  have  been  a  totally  different  case 
if  the  trustees  had  so  disposed  of  funds  arising  during 
the  course  of  the  management  of  the  estate,  as  in 
building  a  mansion-house,  farm-steadings,  or  erecting 
fences  and  making  repairs,  as  in  the  case  of  a  minor 
beneficiary ;  for  in  such  a  case  the  general  terms  of 
the  bequest  and  purposes  may  justify  a  consider- 
able amount  of  latitude  and  discretion,  although 
that,  too,  must  be  restrained  within  moderate  bounds. 
The  general  principles  of  liability  in  cases  of  breach 
of  trust,  as  established  in  England,  are,  that  it  is 
immaterial  whether  the  trustee  was  a  gainer  or 
loser  thereby  f  or  whether  the  loss  to  the  trust-estate 
would  have  occurred  had  no  such  breach  been  com- 
mitted;^ and  these,  being  the  proper  principles 
applicable  to  such  cases,  must  apply  also  to  the  law 
of  Scotland.  But  no  trustee  can  be  held  liable  for 
mere  imaginary  value.^ 

>  29th  Jan.  1842, 4  D.  556,  per  Lord  Mackenzie. 

'  Boetock  V,  Blakeney,  2  B.  C.  C.  653. 

«  See  Dornford  v.  Dornford,  12  Vee.  129  ;  Raphael  v.  Boehm,  13  Ves.  41 1, 
S.  C.  lb.  490, 491 ;  Moons «.  De  Bemales,  1  Raaa.  305  ;  Adair  v,  Shaw,  1  Sch. 
and  Lef.  272 ;  Lord  Montford  v.  Lord  Cadogan,  17  Vee.  489  ;  Scarfield  v. 
Howes,  3  B.  C.  C  90 ;  but  see  Attorney-General «.  Greenhouse,  1  B1.  N.  R. 
57,  59. 

*  See  Caffrey  e.  Darbey,  6  Ves.  496  ;  Cocker  «.  Quayle,  1  R.  and  M.  535  ; 
Clough  T,  Bond,  3  M.  and  Or.  496,  per  Lord  Cottenham. 

*  Pahner  «.  Jones,  1  Vem.  144. 
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SECTION  III. LIMITATION  OF  LIABILITIES. 

SSST'"'  ^-  "^^^^  ^^  *  doctrine  in  the  law  of  Scot- 
^rin^teof  ^^^^  ^^  *^®  greatest  importance  in  regard  to 
banajidet.  liability,  namely,  the  doctrine  of  bona  fides^  a 
doctrine  borrowed  from  the  Roman  law,  by  which 
persons,  although  holding  in  their  possession,  and 
disposing  of  the  proceeds  of  property  not  belonging 
to  them,  or  over  which  they  have  no  right  of  admi- 
nistration, are  free  from  liability.  The  conditions  of 
this  rule  are,  —  1st,  That  there  shall  be  a  title; 
2d,  That  there  shall  be  the  belief  that  the  title  is 
valid.  This  rule  does  not  apply  to  cases  where  a 
party  mistakes  his  powers,  or  the  liabilities  of  the 
estate,  and  acts  inconsistently  with  them.^  It 
applies  simply  to  the  case  of  a  party  who,  believing 
that  he  has  a  good  title,  bona  fide  disposes  of  the 
proceeds  for  behoof  of  the  estate,  or  in  accordance 
with  the  purposes  of  the  trust."  Thus,  where  a 
sailor,  in  the  prime  of  life,  suddenly  disappeared  at  a 
sea-port  town,  about  four  months  prior  to  his  &ther's 
death,  and,  twelve  months  afterwards,  his  father's 
trustees,  acting  under  a  deed  of  settlement,  by 
which,  in  the  event  of  the  son's  survivance,  he  had 
right  to  a  share  of  his  father's  funds,  paid  a  debt  due 
by  the  son,  it  was  held  that  they  were  entitled  to 
take  credit  for  that  payment  in  accounting  with  the 
father's  residuary  trustees,  though  there  was  no  evi- 


1  Hepburn,  15th  December,  1830,  9  S.  188. 

*  Roxburgh,  13th  June,  1822,  F. ;  Watt,  25th  June,  1821,  1  S.  Ap.  48  ; 
Spruel,  5th  Jan.  1743,  Elcb.  Bona  et  Mak  Fides,  5  ;  Erak.  Inst  b.  2,  e.  1, 
1.27. 
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dence  that  he  survived  his  father.^  The  principle 
of  bonafdesj  in  its  more  general  sense,  —  that  is,  as 
regards  the  ordinary  exercise  of  discretion,  —  of 
course  applies  to  the  justifying  by  trustees  of  claims 
made  by  them  for  exoneration  or  indemnity,  iu 
relation  to  the  ordinary  exercise  of  the  discretion  of 
their  office,  of  which  numerous  instances  have  been 
noticed  in  treating  of  duties  and  liabilities. 

2.  In  order  to  limit  the  liability  of  trustees  to  i£i|^^^!^ 
such  8(n  extent  as  is  reasonable,  just,  and  equitably  JE^wcon- 
in  the  case  of  a  party  accepting  of  a  gratuitous  office  SS^J^ 
to  oblige  another,  and  so  more  certainly  to  insure 
the  acceptance  of  the  office  by  those  nominated, 
recourse  has  been  had  by  conveyancers  to  the  inser- 
tion of  a  special  clause  in  trustnleeds,  usually  termed 
the  protecting  clause.    The  form  of  this  clause,  as 
in  general  use,  is  as  follows :  —  *^  It  is  provided  and 
declared,  that  the  said  ,  or  other  trustee  or 

trustees  named  or  to  be  named  as  aforesaid,  shall 
noways  be  obliged  to  do  diligence  otherways  than  as 
he  or  they  shall  think  fit ;  nor  shall  he  or  they  be 
liable  for  omissions,  but  only  each  of  them  for  him- 
self, and  his  actual  or  personal  intromissions;  nor 
shall  they  be  fiEurther  liable  for  their  factors,  than 
that  they  shall  be  habit  and  repute  responsible  at 
the  time  of  entering  upon  their  office." 

As  to  the  legal,  or  rather,  more  properly,  the  ^*^^°j; f^';^ 
equitable  interpretation  and  effect  of  this  clause,  as  »«''•"«- 
determined  and  applied  by  the  courts  of  justice,  itiu«s>iMta 
has  been  held,  that  it  will  not  protect  trustees  where 
they  exceed  their  powers'  or  do  illegal  acts;^  for  it  is 

'  Bruce,  25tli  Feb.  1834,  12  S.  486. . 
'  Watson,  9di  June,  1843,  5  D.  118G. 
^  Young,  1501  June,  1841,  3  D.  1020. 
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evident,  that  no  truster,  in  declaring  that  accepting 
and  acting  trustees  shall  not  be  liable  for  the  conse- 
quences which  may  attend  their  performance  of  spe- 
cified or  implied  duties  of  the  office,  or  for  incidental 
omissions  which  may  occur  in  the  performance  of 
them,  can  possibly  provide  for  their  doing  acts  not 
d?u^**^  authorized  by  him.  Neither  is  it  the  nature  or 
object  of  this  clause  to  interfere  with,  or  in  any  way 
affect,  the  positive  duties  undertaken  by  trustees  on 
assuming  the  office,  but  merely  to  relieve  them  from 
incidental  liability  incurred  in  fulfilling  these  duties. 
Thus  it  will  not  protect  them  where  they  refuse  to 
concur  in  the  ordinary  administration  of  the  trust- 
affairs.^ 

As  this  clause  consists  of  several  special  provisions, 
the  effects  of  these  may  be  considered  separately. 

The  first  provision  of  this  clause,  namely,  that  the 
trustee  "shall  nowise  be  obliged  to  do  diligence 
otherwise  than  as  he  or  they  shall  think  fit,'*  refers 
to  the  recovery  of  debts  due  to  the  trust-estate. 
The  purpose  of  this  part  of  the  clause  is,  that  as  the 
exercise  of  considerable  discretion  is  necessary  in 
determining  whether  diligence  should  be  done  or  not, 
— ^as,  on  the  one  hand,  serioufi  expense  may  be  unne- 
cessarily incurred,  while,  on  the  other  hand,  if  dili- 
gence be  not  done,  considerable  loss  may  arise  from 
prescription,  unexpected  bankruptcies  of  debtors,  or 
otherwise, — ^it  is  necessary  that  trustees,  in  conducting 
the  affairs  of  their  office,  should  not  be  liable  for 
duties  of  so  discretionary  a  nature,  for  which  they 
would  be  liable,  were  this  provision  not  inserted. 

The  next  provision  is  against  liability  for  "  omis- 

»  XyndiKsh,  20th.Noyem))cr,  1832, 11  S.  60. 
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fiions."  It  has  been  observedy  that  under  omissions  are 
not  to  be  included  matters  amounting  to  that  culpa 
lata^  which  is  equivalent,  in  its  civil  effect,  to  fraud, 
and  that  therefore,  injudgingof  liability  where  there 
is  an  exemption  for  omissions,  the  question  is,  whe- 
ther the  trustee  has  been  guilty  of  culpa  lata  ?*  It 
undoubtedly  appears,  that  the  principle  of  our  law 
is,  that  the  usual  protecting  clause  cannot  be  held 
to  liberate  trustees  from  the  consequences  of  gross 
negligence  amounting  or  equivalent  to,  what  is  called 
culpa  lator.  But  in  the  case  of  Wallace  r.  Taylor, 
&c.,*  where  a  party  had  obtained  a  discharge  under 
the  bankrupt  act,  and  conveyed  his  property  to  trus- 
tees, declaring  them  not  to  be  liable  for  omisdons, 
and  the  trustees  allowed  the  truster  to  intromit  with 
part  of  the  price  of  heritage  sold,  for  the  purpose  of 
applying  it  to  the  payment  of  his  composition,  and  a 
party  who  had  become  a  creditor  raised  an  action 
for  decree  of  adjudication,  and  arrested  the  ftinds, 
the  trustees  were  held  not  liable  for  the  part  of  the 
price  uplifted  by  the  truster,  as  they  had  not  intro- 
mitted  with  it.  This  is  p^aps  as  strong  a  case  as 
any  to  which  the  special  exemption  could  properly 
be  extended,  and  can  only  be  looked  upon  as  a  spe- 
cial case,  in  which  the  Court  held  there  was  not 
what  amounted  to  culpa  lata.  In  the  case  of  Ainslie, 
&c.  V.  Henderson's  Trustees,^  where  the  defenders 
had  no  actual  intromissions,  transgressed  no  order  of 
the  truster  or  of  the  Court,  were  guilty  of  no  fault, 
except  a  neglect  or  omission  to  see  that  the  factor 
had  lodged  his  receipts  regularly  in  the  bank,  which 


>  Per  Lord  Olenlee,  in  Cowan,  13th  May,  1836,  14  S.  744 
«  23d  Feb.  1832, 10  &  364«  «  26tli  Feb.  1835, 18  &  417« 
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they  had  direeted  him  to  do,  and  it  was  not  alleged 
that  they  had  reason  to  entertain  any  suspicion  of 
his  credit  till  his  bankruptcy  took  place,  it  was  held, 
that,  from  exuberant  confidence  in  their  &ctor,  they 
had  acted  imprudently  and  carelessly,  but  that  it 
was  an  omission  only,  and  not  an  act  of  transgression 
or  a  dishonourable  act.  So  also  in  the  very  special 
case  of  Cowan  v.  Crawford,^  where  the  chief  question 
of  liability  for  negligence  amounting  to  culpa  lata 
was  alleged  to  have  arisen  from  the  trustees  allow- 
ing the  &ctor  to  become  indebted  in  a  large  sum  to 
the  estate,  during  the  course  of  the  factory  and  at 
its  termination,  and,  notwithstanding,  taking  no  steps 
to  secure  the  estate  against  consequent  loss — and 
caution  by  the  &ctor  having  been  demanded  at  his 
entering  into  office,  neglecting  to  call  on  the  fiactor's 
cautioner,  or  to  give  him  notice  that  a  large  balance 
stood  against  the  factor  at  the  beginning  of  his  intro- 
missions as  factor,  and  continued  to  accumulate — ^and 
paying  over  to  him  a  sum  of  money  while  he  was 
confessedly  indebted  to  the  estate  on  unsecured  and 
past  due  bills,  and  also  on  his  factory  accounts,  to  a 
very  considerable  extent  —  the  liability  of  the  trustee 
being  also  much  enhanced  by  his  blameable  omission 
to  keep  any  sederunt-book,  minutes,  or  record  of  any 
kind  of  the  trust-affairs,  although  the  trustee  was  a 
man  of  business,  and  not  resident  on  the  spot — still 
no  complaint  having  been  made  by  the  proprietor, 
who  had  died  previous  to  this  action  being  raised, 
and  as  it  did  not  appear  in  the  case  that  any  thing 
had  occurred  to  shew  the  impossibility  of  the  factor 
making  payment,  or  to  create  a  doubt  as  to  the 

*  ISthMay,  1836, 14S.744. 
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tsautioner,  it  was  held  that  the  trustee  was  protected 
from  liability  by  the  terms  of  the  trust-deed,  which 
contained  the  usoal  clause.  So  also  in  the  case  of 
Home  V.  Pringle,^  where  the  factor  was  habit  and 
repute  responsible  at  the  time  of  his  appointment, 
and  continued  to  be  so  until  within  a  few  days  of 
his  bankruptcy,  which  happened  about  t^i  years 
afterwards,  he  had  not  been  required  to  find  caution, 
and  was  then  owing  a  large  arrear,  amounting  to 
nearly  one-half  of  the  gross  annual  rental  of  the 
estates,  an  annual  accounting  had  been  held,  under 
which  it  appeared  that  he  had  been  considerably  in 
arrear  (the  amount  varying  from  one-eighth  to  one- 
fourth  of  a  year's  gross  rental)  at  the  close  of  every 
year  after  the  close  of  the  two  first  years  of  the 
trust,  the  long  continuance  of  these  arrears  being 
known  at  least  to  one  of  their  number,  who  was 
cashier,  and  who  frequently  urged  him  to  pay  up  the 
balance,  and  the  co-trustees  of  the  factor  at  length 
revoked  the  factory,  though  not  until  the  eve  of  the 
factor's  failure,  after  which  an  action  was  raised  on 
the  part  of  the  beneficiary  against  the  co-trustees,  as 
liable  for  the  balance  due  by  the  fector,  it  wajs  held 
that  the  negligence  or  remissness  of  the  co-trustees, 
qua  trustees,  did  not,  in  the  circumstances^  amount 
to  culpa  latGy  and  that  therefore  they  were  covered 
by  the  protecting  clause  contained  in  the  deed. 

The  next  provision  of  the  clause,  viz.  that  they  ^'»**'"'°' 
shall  be  only  liable  ^  each  of  them  for  himself,"  is 
quite  specific  and  distinct,  as,  were  it  omitted,  the 
trustees  would  be  liable  singuli  in  solidum,  whereas, 
by  this  provision,  they  are  only  liable  for  their  own 

'  30Ui  November,  1837, 16  S.  142,  Aff.  22d  June,  184],  2  Bobin.  Ap.  384. 
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indiyidual  acts  or  omissions,  and  not  for  those  of  theiF 
co-trustees. 

The  next  provision,  viz.  that  they  shall  be  liable 
each  for  "  his  own  actual  and  personal  intromissions'* 
only,  is  the  sequel  of  the  two  previous  provisions^ 
and  intimately  connected  with  them.  The  question, 
whether  there  be  culpa  lata,  has  been  held  as  a  most 
important  element  in  all  questions  of  intromission. 
In  the  case  of  Blain  v.  Paterson,^  which  is  the  m<»st 
explicit  authority  as  to  the  act  of  intromission,  it  was 
held,  that  where  money  was  uplifted  by  a  trustee  in 
virtue  of  a  receipt  signed  by  himself  and  two  co^ 
trustees,  being  a  quorum,  such  uplifting  was  aa 
act  of  personal  intromission  by  the  co-trustees  wha 
signed  the  receipt,  and  thereby  enabled  the  acting 
trustee  to  uplift  the  money ;  and  the  same  liability 
was  held  to  attach  to  co-trustees  who  had  signed 
receipts  in*  regard  to  money  similarly  uplifted  and 
retained  by  the  acting  trustee,  without  any  promis- 
sory note  being  granted  for  it,  or  any  obligation  to 
give  heritable  security ;  and  it  was  likewise  held  to 
attach  to  the  representative  of  one  of  the  co-trustees, 
although,  within  a  year  after  the  money  was  uplifted, 
that  co-trustee  had  fallen  into  bad  health,  so  as  to 
be  unable  to  attend  to  business,  and  bad  continued 
in  bad  health  till  his  death,  which  happened  several 
years  after  the  insolvency  of  the  acting  trustee. 
Again,  where  there  was  what  the  Court  held  to  be 
equivalent  to  culpa  lata,  it  was  held,  that  although, 
in  strict  and  technical  language,  funds  may  not  be 
realized,  as  where  an  acting  co-trustee  has  not  actu- 
jtlly  paid  over  the  money  to  the  trustees,  and  pro- 

'  ^8ih  Jan.  1836,  US.  361. 
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cured   a   discharge   from   them,   as   debtor  to  the 
trust-estate,  still,  if  the  trustees  sanctioned  its  con- 
tinuance in  his  hands  on  their  joint  responsibility, 
the  fund  is  virtually  realized,  and  the  trustees,  not- 
mthstanding  the  clause  of  protection,  are  as  liable 
as  if  the « fund  had  been  uplifted  and  lent  out  by 
their  sanction.^     And  in  the  very  recent  case   of 
Seton  V.  Dawson,*  where  certain  sums  of  money 
belonging  to  a  trust-estate,  were  received  after  the 
truster's   death   by   one  of  the  trustees,  who   had 
been  "directed"  by  the  others  to  realize  the  trust- 
property,  without  receiving  any  express  appointment 
as  &ctor  for  the  trust — and  this  trustee  acted  gene- 
rally in  the  management  of  the  trust,  and  intromitted 
with  the  estate,  but  the  deeds  acknowledging  receipt 
of  these  sums  of  money  were  subscribed  by  all  the 
trustees — and  after  the  first  meeting  no  other  meeting 
was  held  for  upwards  of  eight  years,  by  which  time 
the  managing  trustee  had  become  bankrupt,  a  large 
balance  being  then  due  by  him  to  the  trust-estate, — 
it  was  held  that  the  trustees  were  personally  liable 
for  such  balance,  and  were  not  saved  therefrom  by 
the  protecting  clause.     So,  likewise,  where  trustees 
brought  a  process  of  multiplepoinding  and  exone- 
ration, as  to  the  balance  in  their  hands,  which  was 
allowed,  after  the  process  was  brought,  to  remain 
in  the  hands  of  one  of  their  number,  who  subse- 
quently became  bankrupt,  it  was  doubted  whether 
the   trustees  might   not  have   been  made  respon- 
sible for  the  ftmd  in  medw,  notwithstanding  the 
clause   of  protection,   in  respect   of    their  having 
allowed  the  funds  to  remain  in  the  hands  of  their 

'  Moffat,  3Ut  January,  1834, 12  S.  369. 
'  18Ui  December,  1831,  4  D.  310. 
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co-tru8tee  after  an  action  of  moltiplepoinding  had 
been  raised.^  But  in  the  yeiy  recent  case  of 
Urquhart  v.  Brown,*  where  the  period  of  distriba- 
tion  of  certain  trust-funds  among  beneficiaries  had 
arrived,  and  a  trustee,  along  with  his  co-trustees, 
signed  an  acknowledgment  of  a  sum  uplifted  for 
that  purpose,  which  sum  was  allowed  to  remain  in 
the  hands  of  one  of  the  trustees  for  nearly  six 
months  for  the  purpose  of  distribution,  and  partial 
payments  were  made  to  beneficiaries,  and  the  trus- 
tee became  insolvent,  it  was  held  that  the  co-trustee 
who  had  signed  the  acknowledgment  for  the  sum 
uplifted  was  not  personally  liable  for  it.' 
Factoo.  The  last  provision  of  the  clause,  viz.  that  they 

shall  ^not  be  farther  liable  for  their  factors  than 
that  they  shall  be  habit  and  repute  responsible  at 
the  time  of  entering  upon  their  office,"  seems  to 
have  been  held  of  little  practical  importance,  as  they 
are  only  so  liable  at  common  law,  and  as  it  has  not 
been  held  to  give  protection  in  the  case  of  culpa 
lata.*  But  this  only  applies  to  the  case  where  trus- 
tees appoint  factors  or  agents  under  them,  against 
whom  there  is  no  personal  objection ;  for  a  general 
protecting  clause  will  not  give  protection  where 
trustees  do  acts  which  are  in  contravention  of  spe- 
cial limitations  created  by  the  truster.  Thus,  where 
trustees  were  directed  to  invest  a  sum  on  proper 
heritable  security,  in  favour  of  a  married  woman  and 
her  children,  excluding  the  jus  maritt\  and  they 
advanced  the  money  to  her  husband,  as  their  agent 

^  M'Nair,  &e.  24th  Joae,  1880,  8  S.  968.    See  alao  Orieye,  24th  June,. 
n)S5,  ISS.  978. 
'  7th  June,  1843,  5  D.  1142. 
«  See  also  Wataon,  9th  June,  1848,  6  D.  1182. 
*  See  ease  uf  Seton,  tvpra,  and  page  273,  caae  of  IXUr/mple. 
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I  in  the  trust,  to  be  invested  on  such  secority,  where- 

t  upon  the  wife,  with  his   consent,  granted  to  the 

trustees  a  discharge  for  the  money,  and  the  husband 
granted  an  heritable  bond,  but  sasine  was  not  taken 
till  after  a  subsequent  bond  in  favour  of  a  third 
party  was  completed  by  infeftment,  it  was  held,  that 
the  discharge  was  ineffectual,  and  that  the  trustees 
were  liable  for  the  amount  of  the  provision;^  for  here 
the  trustees  had  employed  a  person  who  waa  disquar 
lified  from  such  an  office  by  a  personal  objection 
'  implied  in  the  trust-deed. 

There  is  perhaps  no  subject  connected  with  theoHgin.wt- 
important  class  of  deeds  now  under  consideration,  eire^  or  th« 
which  requires  to  be  more  thoroughly  investigated 
and  understood,  than  provisions  against  hazardous 
liability  by  trustees.  As  much  difficulty  has  at- 
tended the  interpretation,  or  rather  the  application, 
of  some  of  the  provisions  of  this  clause,  it  may  be 
necessary  to  inquire  into  its  origin,  nature,  and 
objects,  with  a  view  to  point  out  the  sources  of  these 
difficulties,  and  the  ^rors  connected  with  them. 

The  difficulties  which  suggested  the  enactment  of 
the  statute  1696,  c.  8,  in  the  case  of  tutors  and 
•  curators,  the  kind  of  trusts  then  of  greatest  im* 
portance  and  most  frequent  occurrence  in  Scotland, 
in  like  manner  at  a  future  period,  when  trusts  of  the 
kind  now  specially  treated  of  came  to  be  in  general 
use  for  the  settlement  and  administration  of  pro- 
perty, rendered  necessary  the  adoption  of  a  provision 
to  be  inserted  in  trust-deeds,  with  the  view  of 
affecting  a  similar  object.'    The  similarity  of  the 

>  Mftyne,  4th  June,  1835, 13  S.  870. 

'  The  aet  of  Parliament  is  in  these  words :  **  That  tutors  nominate  by  a 
father  to  his  children  are  persons  in  whom  he  repoeeth  the  greatest  trust,  and 


Beton  V. 
Dftwion, 
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offices  of  tutors  and  curators  and  trustee  led  to  the 
adoption,  with  little  alteration,  of  the  terms  used  in 
the  act  in  question. 
^of?uB.  '^^  ^^^^^  questions  of  difficulty  which  have 
«>»^-  arisen  in  regard  to  this  clause,  relate  to  the  loss  of 
funds  by  the  insolvency  of  acting  co-trustees  or 
factors,  in  whose  hands  they  have  been  allowed  to 
remain,  the  point  being,  whether  such  is  covered  by 
the  exemption  from  liability  for  omissions,  limitation 
of  liability  to  actual  intromissions,  and  non-liability 
for  factors. 

This  subject  has  been  very  fully  considered  by  the 
Court  in  the  case  of  Seton  v.  Dawson,^  before 
referred  to,^  but  much  discrepancy  of  opinion  existed 
on  the  bench  regarding  it.  The  opinion  maintained 
on  the  one  hand  was,  that  although  the  clause  may 
be  effectual  in  some  points,  in  others  it  fiills  short  in 
effect  of  what  has  by  some  parties  been  supposed  to 
be  the  intention  of  trusters,  as  it  cannot  be  held  to 
apply  to  culpa  lata.  On  the  other  hand,  the  opinion 
that  the  clause  is  sufficient  to  give  exemption  in 
such  a  case,  was  rested  on  the  ground,  that  although 
there  was  culpable  omission  in  strict  law,  the  clause 
gives  protection  against  liability  for  every  thing  but 
wrong  or  cti/pa  lata,  that  in  the  case  in  question 


that  the  tators  nominate  frequently  decline  the  office,  being  unwilling  to  sub- 
ject themselves  to  the  hazard  of  omiasions,  of  being  obliged,  tJi  9olidum,  each 
of  them  for  others ;"  and  providing,  <*  that  it  is  and  shall  be  Uwful  for  the 
lather,  by  any  act  or  deed  in  his  liege  pouttie,  to  make  a  nomination  of  such 
persons  as  he  thinks  fit  to  be  tutors,  and  of  such  persons  as  he  thinks  fit  to  be 
eoxators  to  his  children,  during  their  minority,  containing  this  providon  and 
quality,  that  the' said  tutors  or  curators  shall  not  be  liable  for  omissions,  but 
for  their  actual  mtromissions  with  tlie  means  and  estate  descending  from  the 
father,  and  other  deeds  of  administration  thereanent ;  and  that  each  of  them 
shall  only  be  liable  for  himself,  and  not  in  tolidum  for  others,"  &c. 
*  See  Appendix.  '  Sup.  page  311. 
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there  was  merely  omission  by  placing  too  much 
confidence  in  another,  amounting  to  an  error  of 
judgment  or  discretion,  but  not  a  culpable  act.  It 
being,  therefore,  an  established  point,  that  this 
clause  does  not  give  protection  in  the  case  of  culpa 
iafOy  the  points  to  be  determined  in  regard  to  such 
questions  are,  what  amounts  to  actual  intromission, 
and  to  cuipa  lata  ? 

It  is  this  state  of  the  question  which  has  led  tOgp^e^i 
the  suggestion,^  that  intromission  is  a  fact  of  little 
importance ;  the  argument  being  this,  that  if  culpa 
lata  be  the  test  of  liability,  of  what  avail  is  the  fact 
of  intromission  ?  for  if  there  be  culpa  lata,  there  is 
liability  whether  there  be  actual  intromission  (in 
whatever  sense  the  term  "  actual"  shall  be  interpre- 
ted) or  not ;  and  that  if  there  be  not  culpa  lata,  there 
can  be  no  question  of  liability.  As  to  this  it  may  be 
here  observed,  that  the  relative  conclusive  impor- 
tance of  the  principles  of  intromission  and  bona  fides 
may  be  very  clearly  illustrated  by  the  recent  case  of 
Urquhart  v.  Brown,  already  noticed,^  in  which  there 
was  what  in  several  cases  already  referred  to  has 
been  held  to  amount  to  intromission,  namely,  the 
signing  of  documents  authorizing  the  uplifting  of 
funds ;  but  still  the  trustee  in  question  was  not  held 
liable  for  the  loss  of  these  funds  by  the  failure  of  a 
co-trustee  in  whose  hands  they  were,  as  they  were 
allowed  so  to  remain  for  a  special  and  competent 
purpose,  and  not  for  an  unreasonable  time ;  and  the 
other  trustee  was  held  not  to  be  in  mala  fides  in 
regard  to  them;  not  the  fact,  but  the  bona  fidesy 
therefore,  being  the  test. 

*  Per  Lord  Jeffrey,  in  Seton,  «!  ntp.  '  Sttp,  page  312. 
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Bat  with  a  view  to  put  the  question  as  fitr  as 
possible  on  a  proper  footing,  it  must  here  be 
observed,  that  in  all  the  cases  above  referred  to, 
there  was  some  circumstance  in  the  conduct  of  the 
trustees  by  which  the  funds  in  question  were 
positively  pkced,  or  allowed  to  remain  in  the  hands 
of  the  fector  or  acting  co-trustee,  from  the  neglect 
following  on  which,  liability  must  inevitably  have 
been  incurred,  but  for  the  protecting  clause,  which 
alone  gives  rise  to  difficulty.  In  observing  spe- 
cially the  terms  of  this  clause,  and  looking  to  its 
origin,  it  is  evident  that  it  expressly  gives  exemption 
from  liability  for  omissions  ;  it  also  limits  liability  to 
actual  intromissions,  but  it  does  not  go  the  length  of 
saying  that  exemption  shall  be  given  frx>m  liability 
for  the  consequences  attending  acts  e^  proprio  motu 
of  trustees.  But  it  is  evident  that  these  provisions 
must  be  taken  together ;  for  the  question  is,  what  are 
their  duties  under  such  circumstances,  and  what  are 
their  powers  ?  If  they  simply  perform  their  duties, 
either  express  or  implied,  there  can  be  no  question 
as  to  their  personal  liability.  If  they  exceed  their 
powers,  that  is,  do  acts  not  authorized  by  the  deed, 
the  law,  and  indeed  no  principle  of  equity,  can 
assume,  that  exemption  was  intended  to  be  given 
for  such,  although  not  expressed.  Then  comes  the 
question,  if  they  perform  an  act  which  they  are 
empowered  to  perform  when  necessary,  in  their  own 
discretion  no  doubt,  will  the  consequences  arising 
from  an  omission  or  omissions  following  upon  that 
act  come  under  the  class  of  omissions,  or  neglect  of 
superintendence  of  the  duties  of  the  office,  referred 
to  by  the  clause  ?  or  will  it  again,  if  combined  or 
taken  along  with  the  limitation  to  actual  intromis- 
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sionsy  have  that  effect  ?  These  special  provisions  of 
this  clause  are,  as  we  have  seen,  copied  nearly 
verbatim  from  the  provisions  of  the  statute  1696, 
c.  8,  and  therefore,  did  a  similar  question  arise  under 
that  act,  its  determination  might  form  a  guide  in  the 
present  question.  But  it  must  be  observed,  that  a 
moderate  degree  of  trust  first  came  to  be  perfected 
in  the  law  of  Scotland,  in  the  case  of  tutors  and 
curators ;  and  that  their  duties  and  liabilities  were 
very  strictly  interpreted  by  the  commoA^  law,  which 
rendered  the  enactment  of  this  act  necessary ;  and 
although  in  itself  intended  to  have  a  liberal  effect, 
that  this  act  was  strictly  interpreted  as  regards 
liabilitiesC  as  being  an  alteration  or  departure  from 
the  established  common  law  of  the  period.  When, 
subsequently,  a  higher  kind  of  trust,  namely,  that 
now  under  consideration,  came  to  be  in  use,  the 
duties  and  liabilities  of  that  office  were  in  like 
manner  strictly  interpreted  at  common  law,  and, 
consequently,  a  like  relaxation  was  resorted  to  in  the 
form  of  a  protecting  clause.  The  question,  therefore, 
is.  Whether,  since  the  doctrine  of  trusts  has  come  to 
be  more  fiiUy  matured  and  understood,  equitable 
interpretation  can  be  carried  the  length  of  holding, 
that  a  clause  of  exemption  in  general  terms,  such  as 
that  usually  adopted  in  practice,  is  so  liberal  in  its 
nature  and  intent  as  to  exclude  the  strictness  of 
legal  interpretation  in  regard  to  matters  which  by 
liberal  construction  alone  can  be  brought  within  its 
express  terms  ? 

This  clause  is  therefore  in  itself  evidently  defec- 
tive for  accomplishing  the  purpose  intended,  where 
that  is  of  so  liberal  or  exuberant  a  kind  as  to  exclude 
liability  for  any  thing  except  for  wilfiil  misconduct, 
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and  for  the  accounting  of  each  individual  trustee  for 
funds  personally  received  by  him,  in  quantum 
lucratus  ;  or,  indeed,  even  where  it  is  intended  to 
give  positive  exemption  for  acts  (supposing  them 
to  be  discretionary)  on  their  part,  beyond  those  of 
ordinary  and  necessary  management;  for  it  may 
distinctly  be  said,  that  exemption  under  this  clause, 
considering  its  general  and  unspecific  terms,  has 
been  extended  by  equitable  interpretation  in  the 
cases  above  referred  to,  as  for  as  the  rules  of 
equitable  interpretation  will  justify.  If,  therefore, 
very  extensive  exemption  from  liability  be  the 
intention  of  the  truster  or  framer  of  the  deed,  more 
specific  terms  ought  to  be  used;  or,  as* the  con- 
sideration of  liabilities  must  always  necessarily 
include  that  of  the  duties  of  the  office,  the  latter 
should  be  very  expressly  declared,  or  specially 
limited,  as  regards  the  superintendence  and  disposal 
of  funds,  &c.  in  which  case  a  clause  in  general 
terms,  such  as  that  usually  adopted,  may  be 
sufficient,  but  not  otherwise. 
StaSIS^V'  Th^se,  then,  appear  to  be  the  merits  of  the  ques- 
•aehiMuM^  tion  as  to  the  legal  effect  of  the  special  provision 
usually  adopted  with  a  view  to  limit  the  liability  of 
trustees  in  Scotland,  which  may  be  farther  illus- 
trated by  the  nature  and  effect  of  such  provisions  in 
the  law  of  England,  attending  to  the  distinctions  by 
which  they  are  affected  in  the  two  systems.  In 
England,  trustees  are  not  liable  for  each  other,^  and 
are  not  obliged  to  demand  caution  from  their  agents;' 
and,  as  regards  factors,  they  are  exactly  on  the  same 


*  L.  on  T.  241 ;  Townley  «.  Sherborne,  Bridg.  95. 

^  L  on  T.  284  ;  M  parte^  Belchier  Amb.  220,  per  Lord  lUrdwicke. 


IN  PRIVATE  TRUSTS.  gjg 

footing  as  in  Scotland,  whether  with  or  without  a 
limitation  in  the  deed  as  to  factors.  Special  prO'- 
visions  as  to  these  are,  therefore,  in  so  far,  less 
necessary,  it  would  seem,  as  to  co-trustees,  than  in 
Scotland;  and  it  is  observed  by  Mr  Lewin,^  that 
*^  an  express  clause  is  usually  inserted  in  trust-deeds, 
that  one  trustee  shall  not  be  answerable  for  the 
ceipts,  acts,  or  defaults  of  his  co-trustee.  But  the 
proviso,  while  it  informs  the  trustee  of  the  general 
doctrine  of  the  Court,  adds  nothing  to  his  security 
against  the  liabilities  of  the  oflSce.  In  Westley  tk 
Clarke,^  Lord  Northington  was  inclined  to  attach 
some  importance  to  the  clause.  "  The  testator,"  he 
said,  **  might  direct  the  condition  of  his  executors  so 
as  not  to  be  questioned  by  his  volunteers,  (gratuitous 
disponees.)  The  proviso,  therefore,  that  one  exe- 
cutor should  not  be  answerable  for  the  acts  of 
another,  though  not  very  frequent  in  wills,  was  a 
good  proviso  between  executors,  and  legatees  who 
took  under  the  will."  But  equity  infuses  such  a 
proviso  into  every  trust-deed  ;^  and  a  party  can  have 
no  better  right  from  the  expression  of  that  which, 
if  not  expressed,  had  been  virtually  implied.*  It  is 
clear  that,  in  later  cases,  the  Court  has  considered  it 
an  immaterial  circumstance,  whether  the  instrument 
creating  the  trust  contained  such  a  proviso  or  not."* 
Although,  perhaps,  not  so  necessary,  such  clauses 


>  LBWofTni8to,257. 
'  1  Ed.  360. 

•  See  DawBon  v,  Clarke,  18  Ves.  254. 
«  Worrall  v.  Harford,  8  Ves.  8. 

•  Brioe  «.  stokes,  11  Ves.  819  ;  Bone  e.  Cook,  M^Gel.  161 ;  S.  C.  18,  Price, 
882 ;  Hanbnry  «.  Kirkland,  8  Sim.  265  ;  Moyle  «.  Moyle,  2  R.  and  M.  710*; 
Sadler  «.  Hobbs,  2  B.  C.  C.  1 U  ;  Macklow  v.  Fuller,  Jae.  1 98 ;  Pride  «.  Fooks, 
2  Beav.  480  ;  Williama  «.  Nixon,  2  Bear.  472. 
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thus  stand  ia  a  veiy  similar  position  in  Englaii(l,H« 
where,  in  general  terms,  either  nothing  is  prmmed 
which  is  not  specificall j  stated,  or  they  are  rimm^ 
wy,  as  being  in  conformity  with  the  law,  precisely 
the  same  question  arises  in  England  which  haa  gv^en 
™e  to  such  difficulty  under  the  clause  as  adopted  in    , 
Scotland,  although  not  arising  in  the  same  form.  By    I 
the  protecting  clause^  with  us,  «  trustee  ia  /reed  from    \ 
certain  duties  and  IwhilUieB;  he  is  not  Uahle  for    1 
his  co-trustees;  be  is  f^  ^  a  great  degree,  ftovs^  ^ 
being  oWgcd  to  act,  and  cannot  become  liable  for 
nionej  without    doing  some   act.      The  question, 
therefom  comes  to   be,  What  is  an   act  in  ibis 
gense?  ^^^  is  intromission?    and  how  are    they 
distii^li^?    By  the  law  of  EngUmd,  as  we  have 
geen,  trustees  are  not  liable  for  each  other,  which 
fule  of  law  must  necessarily  be  at  least  as  efiectiYe 
gs  any  special  provision  to  the  same  effect.   But  still 
the  law  of  England  makes  an  important  distinction  ; 
for,  as  observed  by  Mr  Lewin,*  "  co-trustees,^  how- 
ever, as  was  determined  in  the  case  just  stated,^  were 

*  A  proTinon  is  very  generally  inserted  in  testamentary  dispoeitioiw  to 
tmatees  in  England  in  these  or  simlar  terms  :  **  Provided  always,  and  I  do 
hereby  farther  declare,  that  the  said  several  trustees  hereby  appointed,  and 
to  be  appointed,  as  foresaid,  and  eadi  and  every  of  them,  and  tiie  heirs, 
exeentors,  administrators,  and  assigns  of  tfaem,  and  each  and  every  of  them^ 
shall  be  charged  and  chargeable  respectively  for  sach  moneys  only  as  they 
respectively  shall  actoally  receive  by  virtue  of  the  trusts  hereby  in  them 
reposed,  notwithstanding  their  or  any  of  their  giving  or  signing,  or  joining  in 
giving  or  signing,  any  receipt  or  receipts,  for  the  sake  of  conformity  ;  and  any 
one  or  more  of  them  shall  not  be  answerable  or  aocountabla  for  the  others  or 
other  of  them,  or  for  involuntary  loses,"  &c. 

*  Law  of  Trusts,  243. 

>  Townleyv.  Sherborne,  Bridg.  85  ;  Spalding  e.  Sfaalmer,  1  Vem.  803  ; 
Sadler  v.  Hobbe,  2  B.  C.  C.  114  ;  and  see  Bradwell  e.  Catchpole,  dted 
Walker  v,  Symond^,  3  Sim.  78,  note  (a)  ;  but  see  opinkxi  of  Lord  Cowper, 
in  Felk>we8  r.  Mitchell,  2  Vem.  516. 

*  Townlcy,  %U  tup. 
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formerly  considered  responsible  for  money,  if  they 
joined  in  signing  the  receipt  for  it;  but,  in  later 
times,  the  rule  has  been  established,  that  a  trustee 
who  joins  in  a  receipt  for  mere  conformity's  sake, 
shall  not  be  answerable  for  a  misapplication  by  the 
trustee  who  receives.*  Wliero  the  administration  of 
jthe  trust  is  vested  in  co-trustees,  a  receipt  for 
money  paid  to  the  account  of  the  trust  must  be 
authenticated  by  the  signature  of  all  the  trustees  in 
their  joint  capacity ;  it  would  be  tjrranny,  therefore, 
to  punish  a  trustee  for  an  act  which  the  very  nature 
of  his  office  will  not  permit  him  to  decline.     But  it 

^  lies  upon  the  trustee  who  joins  in  the  receipt  for 

mere  conformity,  to  prove  that  his  co-trustee  was 
the  person  by  whom  the  money  was  received.     In 

,  the  absence  of  all  evidence,  the  effect  of  a  joint 

receipt  is  to  charge  each  of  the  trustees  in  solido/* ' 

„  **  And  though  a  trustee  joining  in  a  receipt  may  be 

safe  in  merely  permitting  his  co-trustee  to  be  the 
receiver  in  the  first  instance,  yet  he  will  not  be 
justified  in  allowing  the  money  to  remain  in  his 
hands  for  a  longer  period  than  the  circumstances  of 


^  Brice  V.  Stokes,  11  Ves.  324,  per  Lord  Eldon  ;  Harden  v.  Parsons,  1  Ed. 
147,  per  Lord  Northington  ;  Westley  «.  Clarke,  1  Ed.  859,  per  eundem; 
Heaton  «.  Marriot,  cited  Aplyn  e.  Brewer,  Pr.  Cb.  173 ;  «c  parU  Beldiier, 
Amb.  219,  per  Lord  Hardwieke  ;  Leigh  «.  Barry,  3  Aik.  584,  per  eundem; 
FeUows  V.  Mitchell,  1  P.  W.  81  ;  Oregory  «.  Gr^ry,  1  Y.  and  C.  316,  per 
Baron  Alderson ;  Sadler  «.  Hobbs,  2  B.  C.  C.  117,  per  Lord  Thorlow; 
Chambers  e.  Mincliin,  7  Ves.  198,  per  Lord  Eldon ;  Shipbrook  v, 
Hinchinbrook,  16  Ves.  479,  per  eundem;  Harrison  v.  Graham,  3  HiU*s 
MSS.  239,  per  Lord  Hardwieke,  cited  1  P.  W.  241,  6th  ed.  note  y  ;  Caraey 
«.  Barsham,  cited  Joy  v.  Campbell,  1  Sch.  and  Lef.  344,  per  eundem ;  Anon. 
Case,  Moae,  35  ;  es  parte  Waekerb^h,  2  G.  and  J.  151. 

'  L.  on  T.  243,  244 ;  Brice  v.  Stokes,  11  Ves.  234,  per  Lord  Eldon ; 
Scorfield  «.  Howes,  3  B.  C.  C.  95,  per  Lord  Thnrlow ;  Westley  «.  Ohurke, 
1  Ed.  359,  per  Lord  Henley  ;  Harden  «.  Parsons,  1  Ed.  147,  per  eundem; 
Fellows  e.  Mitchell,  1  P.  W.  83,  per  Lord  Cowper. 
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the  case  may  reasonablj  require.''*  In  this  last 
principle  the  law  of  England  precisely  agrees  with 
our  own  law;  it  shews^  when  culpa  lata  takes 
place,  and  e  priori,  that  the  concurring  in  a  receipt, 
discharge,  or  other  document  authorizing  the  up- 
lifting or  disposal  of  money,  is  equivalent  to  actual 
intromission  ;  for  it  establishes  the  rule,  that  where 
a  trustee  so  interferes,  and  thereby  authorizes  the 
disposal  of  trust-funds,  he  is  bound  to  see  that  they 
be  properly  disposed  of,  and  this  although  he  is  not 
otherwise  liable  for  his  co-trustees. 


*  L.  oo  T.  245,  et  uq. ;  Bone  v.  Cook,  M'Clel.  168  ;  Gregory  o.  Gregory,  2 
Y.  and  C.  313  ;  See  Attomey-GeDeral  v.  Rjuidell,  21  Yin.  Ab.  534  ;  Briee 
V.  Stokes,  11  Ves.  319,  per  Lord  Eldon  ;  Walker  v.  Symonda,  3  Sw.  65,  67, 
71,  per  Lord  Eldoo. 
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CHAPTER  I. 

CHARACTER  AND  INTERESTS  OF  BENEFICIARIES. 

Questions  in  regard  to  the  rights  of  indiTiduals, 
or  in  other  words,  as  to  the  objects  or  purposes  of 
trosts,  arise  in  three  forms,  —  1st,  In  regard  to  the 
powers  and  duties  of  the  trustees ;  2d,  Where  the 
trustee,  doubtful  of  the  nature  or  extent  of  his 
powers  and  duties,  has  recourse  to  judicial  pro- 
ceedings; 3d,  Where  those  interested  under  the 
trust  originate  a  competition  among  themselves  in 
regard  to  their  individual  rights  under  the  trust,  as 
by  judicial  proceedings  in  name  of  the  trustee  or 
otherwise,  during  the  subsistence  of  the  trust,  or  by 
special  action  after  its  conclusion,  brought  either 
against  the  trustee,  or  party  preferred  by  him,  or 
both. 

The  questions  as  to  the  special  interests  of 
beneficiaries,  as  they  may  occur  in  trust^leeds,  which 
strictly  come  within  the  province  of  a  treatise  such 
as  this,  are  those  in  which  the  rights  of  individuals 
are  affected  by  trusts  as  a  special  form  of  convey- 
ance ;  for  such  questions  in  trusts  relate  either  to 
the  effect  of  those  trusts  as  regards  rights  of 
property,  or  as  regards  the  periods  at  which  the 
interests  of  individuals,  created  by  the  trust-deed, 
become  available,  that  is,  vested  in  those  parties ;  or 


StMural 
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they  are  precisely  similar  in  their  nature  to  questions 
of  executry  nominate,  and  grants  and  conveyances 
in  general,  and  therefore  are  governed  by  the  rules 
and  principles  applicable  to  those  subjects,  as  to  be 
hereafter  specially  considered* 

J  1.  As  has  generally  appeared  from  the  previous 
^^^  parts  of  this  treatise,  the  circumstances  under  which 
trusts  are  chiefly  resorted  to,  are  in  the  arranging  of 
fisanily  settlements  of  all  kinds,  such  as  marriage 
settlements  —  the  administration  of  landed  or  other 
estates,  so  as  to  exclude  or  dispense  with  all  inter- 
ference by  the  proprietor — for  the  conveyance  of 
heritage  in  a  particular  manner,  as  for  making 
entails — or  for  the  purchase  of  heritage  and  special 
conveyance  of  it,  after  the  death  of  the  truster. 
They  are  also  very  generally  used  for  the  purpose  of 
the  trustees  holding  property  for  trading  or  manu- 
fecturing  partnerships — holding  property  for  religious 
societies — administering  funds  or  estates  destined  to 
Support  local  schools  or  the  poor  to  peipetuity,  with 
the  power  of  electing  or  receiving  successors,  consist- 
ing of  individuals  nominated  by  particular  bodies,  as 
corporations,  societies,  &c.— or  for  effecting  the  sale 
of  heritage,  and  its  distribution  among  heirs  and 
creditors  —  or  the  private  management  and  distribu- 
tion of  bankrupt  estates.  There  are  also  a  large 
class  of  trusts  of  a  subsidiary  kind,  which  are  created 
for  special  pmposes,  which  have  been  already  men- 
tioned/ 

What  may  be  termed,  in  a  technical  sense,  the 
most  strictly  proper  trust,  is  that  where  a  party, 
who,  being  possessed  of  a  landed  estate,  and  indebted 

'  Sup,  page  30. 
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to  various  persons,  is  desirous  to  give  his  creditors 
heritable  security  over  that  estate,  and  instead  of 
granting  heritable  bonds  for  behoof  of  each  of  the 
creditors  separately,  or,  in  the  case  of  an  entail,  for 
the  purpose  of  more  conveniently  assigning  the  rents 
of  the  estate  for  that  purpose,  conveys  his  estate  or 
liferent  interest  to  trustees  for  behoof  of  his  credi- 
tors generally.  In  the  case  of  moveable  property, 
trusts  are  of  the  highest  importance,  as  they  afford 
the  means  of  converting  it,  whether  money  or  other- 
wise, into  a  lasting  estate,  which  may  be  burdened 
with  liferents  or  other  provisions,  and  its  transmission 
insured  to  a  series  of  individuals  by  substitution,  thus 
giving  it,  in  a  great  degree,  the  stability  of  heritable 
property.^  So,  in  the  law  of  England,  a  chattel  real 
can,  by  will  only,  and  not  by  deed,  and  a  chattel  per- 
sonal can,  neither  by  will  nor  deed,  be  limited  to 
one  person  for  life,  with  remainder  to  another ;  but, 
in  trusts,  a  chattel  interest,  whether  real  or  personal, 
can  be  subjected  to  any  number  of  limitations,  pro- 
vided there  be  no  perpetuity.* 

The  general  rule  or  principle  of  interpretation  o«nemin]te 
which  chai*acterizes  trusts,  both  in  England  and  tton.*"'*'*** 
Scotland,  is,  that  the  intention  of  the  truster  shall 
be  carried  into  effect,  provided  it  be  not  inconsis- 
tent with  the  law  of  the  land.^  Thus,  for  instance, 
it  is  competent  for  an  uncle  to  make  it  a  condition 
that  his  nephew  shall  not  reside  in  the  same  house 
with  his  mother ;  for  such  a  provision  may  be  fully 

'  See  Duncan,  27tli  June,  1809,  F. ;  Ramsay,  23d  Nov.  1838,  1  D.  83,  and 
see  Vesting,  inf.  cap.  2,  s.  2. 

'  Duke  of  Noxf oik's  Case,  3  Ch.  Ca.  32  ;  Lewin  on  Trusts,  103. 

■  See  Eng.  Ca.  of  Attorney-General  «.  Sands,  Hard.  494,  per  Lord  Hale  ; 
Pawlett  T,  Attorney-General,  Id.  469,  per  eundem;  Bacon  on  Uses,  79  ; 
Burgess  v.  Wheate,  1  £d.  195,  per  Sir  J.  Clarke  ;  Lewiu  on  Trusts,  98. 
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justified  by  reasons  founded  on  the  conduct  of  the 
mother ;  and,  at  all  eyents,  the  truster  has  the  Aill 
disposal  of  his  own  property.^ 
SnglS^tow!"  By  the  law  of  England,  trusts  cannot  be  created 
with  a  proviso  that  the  interest  of  the  cestuique 
trust  shall  not  be  aliened,  or  shall  not  be  made  sub- 
ject to  the  claims  of  creditors  ;^  and  if  it  can  only  be 
ascertained  that  the  cestuique  trust  was  intended  to 
take  a  vested  interest,  the  mode  in  which,  or  the 
time  when,  the  cestuique  trust  was  to  reap  the  bene- 
fit, is  perfectly  immaterial, — the  entire  interest  may 
either  become  vested  in  his  assignees,  by  operation 
of  law,  on  his  bankruptcy  or  insolvency ;  and  there- 
fore, if  there  be  discretionary  powers  conferred  upoa 
the  trustees,  these  are  determined  by  the  bankruptcy 
or  insolvency  of  the  cestuique  trust,  and  the  entirity 
of  the  estate  becomes  vested  in  the  assignees  f  the 
question  in  these  cases  being,  whether,  on  the  de- 
cease of  the  cestuique  trust,  his  executor  would  have 
a  right  to  call  upon  the  trustees  retrospectively  to- 
account  for  arrears  ?  If  he  would,  then  the  assignees 
are  respectively  entitled  to  the  payments  infuturo;^ 
the  case  of  a  discretionary  power  as  to  the  applicar^ 
tion  of  the  trust-fimds  for  the  support  and  mainte- 
nance of  the  beneficiary,  and  for  no  other  purpose, 
being  held  an  exception.*^  But  by  the  law  of  Scot- 
land there  is  no  such  limitation.  A  truster  may 
declare  such  limitations,  if  he  shall  see  fit,  in  all 
gratuitous  trusts,  the  only  limitation  apparently  being 

I  Reid,  5th  Blftrcfa,  1813,  F. 

'  Snowdon  «.  Dal«8, 6  Sim.  524 ;  Green  v.  Spioer,  1  R.  and  M.  395 ;  GhnaTes  v^ 
Dolphin,  1  Sim.  66  ;  Brandon  v.  Robinson,  18  Vee.  429  ;  Lewin  on  TrostB,  99. 

*  Green,  and  Graveo,  «t  tup, ;  Pierey  r.  Roberts,  1  M.  and  R.  4  ;  Rippon 
Norton,  2  BeaT.  63 ;  Snowdon,  fit  mp. 

«  Lewin  on  Trusts,  101. 

•  Twopeny  e.  Peyton,  10  Sim.  487. 
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^  in  the  case  of  trusts  for  creditors.^     And  this  limita- 

^  tion  by  the  law  of  England  is  evaded  by  declaring 

the  trust  to  be  in  foyoiir  of  A,  untii  alienation,  bank- 
f  ruptcy,  or  insolyency,  with  a  limitation  over  to  B** 

^  And  although  a  person  cannot  settle  his  own  pro- 

perty on  himself,  with  a  limitation  oyer,  in  the  event 
of  his  own  alienation,'  bankruptcy,  or  insolvency,* 
yet,  in  marriage,  he  may  so  settle  a  fund  equal  to 
his  wife*s  fortune.* 

2,   The  only  restriction  as  to  parties  who  niay^j;^^ 
receive  property  as  beneficiaries  under  trust-deeds,  |J^^"*^ 
as  m  the  case  of  a  party  against  whom  there  stands  '•^^Jj;^^ 
an  unrecalled  conviction  of  high  treason,  aliens  who 
cannot  receive  heritage,   and   alien    enemies  who 
cannot  so  receive  property  of  any  kind,  having  no 
persona  standi  injudicio.^ 

The  beneficiary  interest,  when  vested,  is  an  assign-  JJJJJJSS^ 
able  or  disponable  personal  right,  or  jus  creditiJ  ^^^'^ 
Where  there  is  no  substitution,  service  of  benefi- 


*  See  tup.  part  1^  c.  4. 

t  SheecHale,  13  Ves.  404  ;  Cooper  v.  W^tt,  6.Mad.482;  Yanold  «. 
Mooriioase,  1  R.  and  M.  S64 ;  Lockyer  «.  Savage,  2  Stra.  974  ;  Stephens  v. 
James,  4  Sim.  499  ;  ex  parte  Hinton,  15  Ves.  598  ;  Lewes  e.  Lewes,  6  Sim. 
304  ;  ex  pafU  Oxley,  1  B.  and  B.  257  ;  Stanton  «.  Hall,  2  R.  and  M.  175. 

■  Phippe  e.  Lord  Enniamore,  4  Ross.  131. 

«  Higittbotham  «.  Holme,  19  Ves.  88  ;  exparU  Hill,  1  Cook's  Bank.  Law. 
291 ;  ex  parte  Bennet,  lb.  293  ;  in  re  Mm^hy,  1  Sch.  and  Lef.  44  ;  in  re 
Meagfaam,  ib.  179  ;  ex  parte  Hodgson,  19  Ves.  206. 

*  Ex  parte  Cook,  8  Ves.  353  ;  Higinson  e.  Kelly,  1  B.  and  B.  252  ;  ex  parte 
Vomer,  ib.  260  ;  in  re  Meaghan,  I  Sch.  and  Lef.  179  ;  «c  parte  Hodgson, 
19  Ves.  206  ;  ex  parte  Hill,  1  Cooke*s  bank.  Law,  291 ;  ex  parte  Hodgson,  19 
Ves.  208.    See  Lewin  on  Trusts,  101. 

*  See  Nisbet,  16th  January,  1834,  12  S.  293  ;  Godfrey  e.  Dixon,  Godb.. 
275 ;  Br.  Seal.  us.  339,  apL  29  ;  King  «.  Holland,  Al.  14,  per  Baoon,  J  ;. 
S.  C.  Styl.  21,  per  Roll.  J.  Gilb.  on  Uses,  43 ;  Attorney-General  v.  Sands, 
Hard.  495,  per  Lord  Hale  ;  Fourdrin  v.  Gowdey,  3  H.  and  K.  383. 

7  Bushby,  23d  June,  1825,  4  S.  110  ;  Russell,  6th  Feb.  1824,  F.  and  tvp, 
part  1,  c.  9.  As  to  the  form  of  diligence  competent  against  the  beneficiary 
right,  see  in/,  c.  No.  2. 
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When  UivMtl- 
ture  nece»- 


ciaries  is  not  necessary/     A  party  who  has  a  vested 
■^  right  under  a  trust-deed,  entitling  him  to  call  on  the 

trustees  to  denude  in  his  fayour,  may  transmit  his 
right  to  his  heirs  or  gratuitous  disponees,  to  the  pre- 
judice of  parties  substituted,  named  by  the  truster 
to  take,  failing  him,  without  being  feudally  invested 
in  heritage  so  conveyed  to  him.*     Where  a  party, 
conceiving  himself  to  be  feudally  vested  in  lands, 
.  granted  an  heritable  bond  for  a  sum  of  money,  con- 
taining a  procuratory  of  resignation  of  the  said  lands, 
together  with  all  right,  title,  and  interest  which  he 
had,  or  could  pretend  to  have,  thereto,  or  to  any  part 
or  portion  thereof,  it  was  held  that  the  heritable 
bond  contained  an  implied  assignation  of  the  jus 
crediti?    But   the   representative  of  a  beneficiary 
must  be  confirmed  before  he  can  oblige  trustees  to 
denude  of  moveables  ;^  and  in  heritage,  he  must  ex- 
pede  a  general  service,  or  otherwise  establish  his 
title  to  succeed  to  the  beneficiary. 
Liferant  In  tho  casc  of  a  liferent  interest,  the  liferenter  is 

loteiMl. 

entitled  to  have  the  lull  amount  of  the  fund  con- 
veyed for  that  purpose,  secured  for  payment  of  the 
annuity.*  And  the  general  rules  as  to  liferent*  and 
/«#  rdida,  jits  relktce  apply  to  beneficiaries  under  trust-deeds  J 
Where  a  party  conveyed  to  trustees  his  share  in  a 
company  concern,  with  power  to  them  to  assume  his 
place  therein  after  his  death,  until  the  concern 
should  be  wound  up,  and,  after  the  truster's  death, 
the  concern   was  managed   prosperously  for   some 

'  Monroes,  June,  1733,  M.  12886. 

>  Gordon's  Trustees,  4th  Dec  1821,  1  S.  185. 

>  Paul,  22d  Iday  1835, 13  S.  818. 

«  Boyes,  12th  Feb.  1745,  M.  14417. 

B  Wilson,  3l8t  Jan.  1833, 1 1  S.  343. 

«  See  Cochran,  7th  August,  1 7.55,  M.  8*280. 

'  See  M'Neil,  8th  Dec.  182.0,  8  S.210  ;  Blake,  19ih  Dec.  1840,  3  D.  317. 
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years,  during  which  his  share  was  allowed  to  remain 
in  it  in  the  name  of  the  trustees,  for  behoof  of  all 
concerned,  after  which  it  was  paid  up  and  realized, 
it  was  held,  that  one-third  of  the  sum  thus  ulti- 
mately paid  up,  as  the  value  of  the  deceased  party's 
interest  in  the  concern,  fell  under  the  jus  relicttBy 
and  that  the  widow  was  not  restricted  to  one-third 
of  the  alleged  actual  value,  as  at  the  truster's  death, 
but  was  entitled  to  the  profits  accruing  to  her  share.^ 

The  existence  of  a  trust,  and  fulfilment   of  itsTrui»««»n 

oleinenl  in 

purposes,  may  form  a  material  element  in  determin- determininir 


ing  the  nature  and  extent  of  a  right  in  an  estate,  atem  or  an 
Thus,  where,  by  an  antenuptial  contract,  a  sum  had  ^ 
been  invested  in  trustees,  for  behoof  of  the  husband 
and  wife,  in  conjunct  liferent,  and  of  the  survivor  of 
them  also  in  liferent,  and  for  the  children  in  fee,  the 
husband  being  bound  to  secure  her  a  liferent  of  a 
certain  amount  per  annum,  and  having  thereafter  pur- 
chased, with  part  of  the  principal  sum,  an  estate,  of 
which  the  disposition  was  taken  to  himself  and  wife,and 
the  longest  liver,  and  their  heirs  and  assignees  whom- 
soever, it  was  held,  that  the  wife  had  only  a  liferent 
of  the  estate,  and  that  the  purchase  had  been  made 
in  implement  of  the  obligation  in  the  marriage-con- 
tract.^ Here  it  was  virtually  held,  that  the  special 
terms  of  the  conveyance  were  qualified  by  the  legal 
presumption,  that  the  purchase  had  reference  to  the 
fulfilment  of  the  trust-obligation,  upon  the  principle, 
debitor  non  presumitur  donate.  Thus,  also,  by  virtue 
of  the  special  purpose  for  which  the  trust  was  cre- 
ated, where  a  lady,  in  contemplation  of  marriage, 
conveyed  all  her  property  to  trustees  for  behoof  of 

»  R0S8,  3d  Feb.  1843,  5  D.  483.  »  Murray,  17th  May,  1826,  4  S.  589. 
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children  nascituris  in  fee,  reserving  a  liferent  alimen- 
tary provision  to  herself,  exclusive  of  her  husband^s 
jus  maritu  it  was  held  that  these  fiuids  were  not 
attachable  in  payment  of  a  joint  bill  by  herself  and 
husband,  granted  stante  matrimonio^  though  allege 
to  have  been  given  for  sums  advanced  towards  the 
maintenance  of  the  family.^ 

As  already  observed,  no  beneficiary  interest  can 
arise  in  any  instance  to  a  party  qua  trustee  merely, 
the  office  and  character  of  trustee  and  beneficiary 
being  wholly  distinct.^  And  the  office  of  trustee 
does  not  interfere  with  the  character  and  interests  of 
claimants  on  the  trust-estate,  of  whatever  kind  these 
may  be,  so  as  to  prevent  their  co-existence.' 

The  beneficiary  character  attaches  to  all  having  a 
direct  interest,  and  therefore  a  right  to  call  the 
trustees  to  account.  But  the  right  of  the  beneficiary 
being  merely  a  personal  right  of  action  against  the 
trustee  to  fulfil  the  purposes  of  the  trust,  he  can 
only,  where  the  trustee  is  solvent,  bring  an  action 
against  the  trustee,  and  not  against  third  parties,  or 
those  appointed  or  employed  by  the  trustee,  who  are 
accountable    to   the  trustee   alone.*    Thus,   where 

^  SuicUands,  80th  May,  1838, 1 1  S.  665.  Aa  to  the  nature  of  the  rights  of 
children,  in  trusts  for  their  behoof,  see  tup,  part  1,  c  9.  The  special  inte- 
rests of  beneficiaries  under  maxriage-eontmctB,  ooportneiy  trusts,  and  of 
creditors,  are  treated  of  separately,  inf. 

'  See  page  109,  €t  teq.;  Finnie,  30th  Nov.  1836, 15  S.  165. 

•  Paterson,  4th  June,  1741,  M.  8070  ;  Keiller,  16th  June,  1826, 4  S.  724  ; 
Telford,  12th  May,  1835,  13  S.  785  ;  Henderson,  13th  Dec.  1825,  4  S.  306  ; 
Annand,  4th  March,  1774,  M.  5844. 

*  So,  also,  in  the  law  of  England,  an  sgent  (employed  by  a  trustee  is 
accountable  to  his  principal  only,  and  cannot,  as  a  constructive  trustee,  be 
made  responsible  to  the  cestuique  trust ;  Keane  e.  Robarts,  4  Mad.  332,  356, 
859  ;  Davis  v.  Spurling,  1  R.  and  M.  64,  S.  C.  Taml.  199  ;  Crisp  v.  Spranger, 
Nels.  109 ;  Saville  o.  Tancxed,  3  Sw.  141,  note  ;  Nickolson  t\  Knowles,  5 
Mad.  47  ;  Myler  v.  Fitxpatrick,  6  Mad.  360 ;  Fyler  o.  Fyler,  3  Bear. 
550. 
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desirous  of  having  the  trust  brought  to  an  end,  the 
beneficiary  may  bring  an  action  of  count  and 
reckoning  against  the  trustee ;  and  where  there  are 
other  claims  against  the  trust-estate,  he  may  bring  an 
action  of  multiplepoinding  in  name  of  the  trustee.^ 
In  the  case  of  Graham,  &c.  v.  Hunter's  Trustees,' 
where  trustees  acting  for  behoof  of  a  married  lady 
and  her  children,  had  employed  a  law-agent  to 
secure  a  sum  heritably,  taking  the  liferent  to  the 
lady,  excluding  the  jus  maritiy  and  the  fee  to  her 
children  —  and  loss  arose  from  error  on  the  part  of 
the  trustees  or  the  agent,  —  it  was  held,  that  she  was 
entitled  to  bring  an  action  in  her  own  name  against 
the  trustees  and  the  agent,  for  her  own  interest. 
But  this  was  a  special  case,  the  law-agent  being  one 
of  the  trustees,  the  firm  of  which  he  was  a  partner 
being  called  for  their  interests.  That  such  an  action 
is  in  the  general  case  incompetent,  is  evident,  for  as 
arrestment  cannot  be  laid  in  the  hands  of  a  factor  or 
agent,  a  furthcoming  cannot  be  pursued ;  and  more- 
over, a  party  cannot  pursue  an  action  who  cannot  give 
a  discharge,  and  it  is  evident  that  a  beneficiary  could 
not  discharge,  in  any  respect,  a  party  employed  by 
his  trustee.  In  such  a  case  it  would  seem  that  the 
trustees  are  primarily  liable,  and  that  the  proper 
course  is  for  an  action  to  be  brought  against  the 
trustees,  who  may  then  call  the  agent  as  the  party 
answerable,  the  trustees'  defence  to  the  action  being, 
that  they  employed  the  agent  as  a  professional 
person;  and  that,  although  bound  to  support  the 
interest  of  the  beneficiary  by  so  calling  the  agent 

'  See  tup,  page  119  ;  and  in/,  part  8,  c.  9. 
'  4lhMaidi,  1831,9  3.^43. 
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into  court,  as  they  would  have  been  bound  to  pursue 
him  for  reparation  had  no  such  action  been  raised 
on  the  part  of  the  beneficiary,  still  they  are  not  liable 
for  loss  caused  by  the  error  of  the  agent ;  and  in  the 
case  of  a  factor,  in  like  manner,  that  they  are  not 
liable  for  factors,  where  they,  the  trustees,  do  their 
own  duty. 

It  frequently  happens  in  practice,  that  a  trust  is 
created  by  a  debtor,  of  which  trust  he  or  his  family 
shall  partially  or  totally  become  the  beneficiaries. 
Thus,  a  debtor  owing  money  which  he  is  unable  to 
pay,  while  at  the  same  time  he  is  regarded  as  a 
solvent  party,  may  cause  the  debt  to  be  paid  by  a 
friend,  who  takes  an  assignment  to  the  outstanding 
bond  or  bonds,  and  assigns  them  to  new  money- 
lenders.    In  that  case,  the  debtor  is  in  the  first 
instance   the  beneficiary   deriving    benefit  by  the 
intervention  of  his  friend,  while  at  the  same  time 
that  friend  acts  as  a  trustee  towards  the  new  money- 
lender in  settling  the  transaction.     A  similar  pro- 
ceeding in  point  of  principle  more  frequently  occurs 
in  the  case  of  an  heir  of  entail  paying  debts  that 
affect  the  entailed  estate.     He  makes  the  payment 
by  the   intervention  of  a  trustee,   who  takes  an 
assignment  to  the  debts,  and  holds  them  for  behoof 
of  the  heir  of  entail,  and  his  assignees  and  heirs- 
general.     In  such  cases,  the  intervention  of  a  trustee 
is  rendered  necessary  by  the  principle,  that  were 
the  debtor  in  his  own  person  to  come  forward  and 
pay  the  debt,  the  claim  of  the  creditor  would  be 
thereby  extinguished,  and  the  fund  merged  in  the 
entailed  estate,  and  could  not  be  employed  either 
for  the  purpose  of  borrowing  money  anew,  or  of 
holding  it  as  a  fund  for  the  benefit  of  an  heir  of 
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entail.  Thus,  in  the  case  of  Mackenzie  v.  Gordon,* 
where  the  proprietor  of  an  estate  which  was 
burdened  with  real  securities  in  fevour  of  A  and 
others,  granted  a  security  in  fiivour  of  B,  who  was 
infeft,  and  the  proprietor  then  granted  a  private 
voluntary  conveyance  of  the  estate,  ex  facie  absolute, 
to  a  party  as  his  trustee  and  agent,  for  the  more 
convenient  payment  of  his  debts  ^ — and  the  trustee 
paid  the  securities  held  by  A  and  others,  and  took  a 
conveyance  of  them  ex  facie  absolute,  in  his  own 
favour  —  and,  after  holding  them  in  some  instances 
for  about  six  months,  he  conveyed  them  to  parties 
making  new  loans  to  the  proprietor  on  the  pro- 
prietor's heritable  bond,  along  with  which  these 
were  conveyed  as  auxiliary  securities  —  and  for  the 
most  part  the  securities  of  A  and  others  were  retired 
by  the  trustee  with  the  money  of  the  new  lenders — 
and  in  all  instances  the  new  lenders  stipulated,  when 
making  the  loan,  that  the  securities  of  A  and  others 
should  be  conveyed  to  them  by  the  trustee  as 
auxiliary  to  the  proprietor's  heritable  bond, — in  a 
ranking  and  sale  of  the  estate,  there  being  a  short- 
coming of  the  price,  it  was  held  that  the  securities 
of  A  and  others  did  not  become  extinguished 
canfusione  by  being  vested  in  the  trustee,  but  were 
kept  up  and  effectually  conveyed  to  the  new  lenders, 
so  as  to  be  preferable  in  competition  with  the  real 
right  of  B. 

With  regard  to  the  protection  of  his  rights  by  a  JJ^St't  **' 
beneficiary,  from  improper  conduct  on  the  part  of* 
trustees,  the  beneficiary,  whether  existing  or  sub- 
sidiary, is  fully  entitled  to  adopt  legal  measures  for 

>  I6U1  January,  1838, 16  S.  311. 


336  CHARACTBR  AND  INTBRESTS 

that  purpose  during  the  subsistence  of  the  trost. 
But  he  is  not  entitled  to  interfere  with  the  trust- 
actings  by  such  or  any  other  course,  for  trifling 
causes.^     Improper  conduct  on  the  part  of  trustees 
may  be  put  a  stop  to  by  interdict^     But  the  most 
usual  and   suitable    course  is   by  application     for 
removal.     Damages  may  of  course  be  obtained  for 
injury  done  to  the  estate  by  improper  acts  or  neglect 
of  duty ;  and  that  even  after  the  trustee  shall  have 
been  exonered,  if  the  beneficiary  can  shew  that  he 
was    necessarily  ignorant   of  the  tsLCts   by  which 
injury  to  the  estate  has  been  sustained.     He  is  also 
entitled  to  compel  the  trustees  to  fulfil  the  duties  of 
their  office  under  the  deed ;  as  by  compelling  them 
to  assert  or  defend  the  rights  of  the  estate  f  and  is  at 
all  times  entitled  to  know  the  state  of  the  trust- 
afiairs.^ 
oJianintift.      The  general  rule  in  regard  to  the  effect  of  the 
acts  of  trustees,  upon  the  rights  of  individuals,  is, 
that  they  cannot  be  affected  by  them,  unless  in  so 
far  as  specially  authorized  by  the  deed.  The  general 
rules  in  regard  to  the  exercise  of  powers  of  provision 
by  trustees  have  already  been  considered.^ 

Whatever  amounts  to  surrogatum  ^equivalent  to 

^  See  iup.  page  123. 

'  So,  also,  in  Eogland,  by  injunction,  whether  the  aet  be  remecliii>le  or  not ; 
Balls  e.  Stmtt,  1  Hare.  146  ;  Corporation  of  Ludlow  e.  Greenhouae,  1  Bl. 
N.  R.  67  ;  In  re  Chertsey  Market,  6  Price,  279,  281 ;  Attomey-Geneial  e. 
The  Foondling  Hospital,  2  Vea.  jon.  42 ;  Pechel  e.  Fowler,  2  Anat  549 ; 
bnt  see  Anon,  case  6,  Mad.  10  ;  Webb  «.  Earl  of  Sliafteebury,  7  Vea.  487, 
488  ;  Reeve  v.  Parkina,  2  J.  and  W.  390  ;  MUligan  e.  Mitchell,  1  M.  and  K. 
446  ;  Attorney-General  v.  Bfayor  of  LiTerpool,  1  M.  and  C.  210. 

'  See  tup.  pp.  222,  267. 

*  See  tup,  pp.  217,  218  ;  and  Eng.  Ca.  of  Foley  e.  BomeH,  1  B.  C.  G.  378, 
per  Lord  Thurlow  ;  Gary,  14  ;  and  aee  Kirby  «.  Biaah,  8  Y.  and  C  295  ;  and 
Cole  e.  Moore,  Mo.  806. 

»  ^jp.  part  2,  c.  4. 
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b  conversion  in  the  English  law')  cannot,  of  course, 

f  injure  the  rights  of  beneficiaries,  any  more  than  of 

t  co-trustees.* 

Where  a  party  appointed   trustee  in  a  deed  inj^p*|^"- 

i  the  English  form,  transferred  the  trust-funds  to  the  <>''"•<••' 

party  first  favoured  in  the  deed,  and  obtained  from 
him  a  discharge,  and,  more  than  forty  years  there* 
after,  one  of  the  parties  favoured  in  the  trust 
brought  an  action  to  have  his  right  ascertained,  it 
was  held  to  be  cut  off  by  negative  prescription.' 
Where  the  office  of  trustee  is  held  by  one  individual 
only,  and  he  becomes  bankrupt,  one  of  two  cases 
may  occur, — ^first,  that  he  holds  that  office  in  virtue  of 
the  deed,  which,  in  gremioy  declares  that  the  pro* 
perty  is  vested  in  him  in  the  character  of  a  trustee ; 
or,  secondly,  that  he  holds  the  office  in  virtue  of  a 
title  of  property  ex  facie  absolute,  and  that  his 
character  of  trustee  depends  on  evidence  resulting 
from  a  latent  back-bond  or  other  obligation.  In  the 
first  case,  so  far  as  the  trust-estate  consists  of  lands, 
it  remains  safe  to  the  beneficiaries;  so  far  as  it 
consists  of  effects  unsold,  or  debts  not  uplifted,  it  is 
likewise  safe ;  so  far,  also,  as  it  consists  of  money  lent 
by  the  trustee,  and  the  obligation  taken  to  himself, 
in  his  character  of  trustee,  it  is  safe ;  but  so  far  as 
the  trustee  may  have  recovered  money,  and  so  mixed 
it  with  his  ovm  funds,  that  its  identity  cannot  be 
traced,  it  will  belong  to  his  creditors  generally,  and 
the  beneficiaries,  or  factor  acting  for  their  interest, 
can  only  rank  with  his  other  creditors  on  his  bank- 
rupt estate.  In  the  second  case,  where  a  trustee  is 
vested  with  the  property  in  virtue  of  a  title  exfdcie 

1  See  L.  on  T.  c  25,  sect  %  page  629,  €f  nq,  '  See  wf,  page  233» 

»  PoUock,  20ai  Jan.  1778,  M.  10702. 
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absolute,  his  whole  actings,  impigiiorations,  &e.,  bind 
the  trust-estate  in  favour  of  those  third  parties  who 
bona  fide  have  had  dealings  with  him,  leaving  to  the 
beneficiaries  of  the  trust  merely  such  redress  as  maj 
be  obtained  by  ranking  on  the  estate  of  the  trustee.'^ 
In  such  a  case,  questions  of  considerable  difficulty, 
in  point  of  evidence  and  otherwise,  occasionally  arise, 
of  which  some  instances  have  been  noticed.' 


*  In  England,  tlie  trust-property  may  be  recovered  from  the  bankrupt 
estate  by  suit  in  equity  ;  see  $up,  page  8.  In  tlie  case  of  moveables,  it  must  of 
course  be  distinguished  from  the  rest  of  the  estate,  as  being  in  a  bank  in 
name  of  the  trust,  or  oUierwise,  as  in  our  own  law. 

'  See  $up,  pp.  231,  232,  233. 
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CHAPTER  II. 

PURPOSES  OF  TRUSTS,  AS  REGARDS  QUESTIONS  OF 
SUCCESSION.      , 


SECTIO:*  r»  QUESTIONS  ARISING  FROM  THE  NATURE  OF  THE 

SUBJECrr  CONVEYED. 

Where  the  property  conveyed  is  personal,  there  Pe«>n»» 
can  be  no  difficulty  as  to  the  party  to  whom  it  is 
intended  that  the  interest  shall  belong,  as  it  will 
either  go  to  the  party  specially  named,  where  there 
is  such,  or  to  the  heirs  in  moveables  of  the  bene- 
ficiary. But  where  the  trust  includes  real  property, 
questions  frequently  arise  as  to  whether  the  interest 
in  the  beneficiary  be  heritable  or  moveable,  which  is 
of  much  importance  as  regards  succession.  If  this 
jus  crediti  be  not  otherwise  disposed  of  by  the 
beneficiary,  it  wiU  descend  to  his  representatives. 
The  intention  of  the  truster  will  then  be  the  rule  as 
to  whether  the  trust-property  shall  be  heritable  or 
moveable,  quoad  the  succession  of  the  beneficiary ; 
and  the  trustee  being  in  fact  a  mandatory,  has  no 
power  to  do  any  thing  to  alter  the  succession,  unless 
he  be  authorized  to  do  so.  Thus,  where  trustees 
under  a  marriage-contract  were  empowered  to  lay 
out   a  sum   of  money   provided   to   the   wife,   on 
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security,  either  real  or  personal,  having  lent  it  on  an 
heritable  bond,  taken,  not  in  terms  of  the  destination 
in  the  contract,  but  to  the  husband  in  trust  for  the 
uses  in  the  contract  —  and  it  did  not  appear  that  the 
wife   had    specially   sanctioned   or  known   of  this 
*  investment,  —  it  was  held,  that  it  did  not  so  alter 
the  character  of  the  fund  in  regard  to  the  matter 
of  succession,  as  to  preclude  her  bequeathing  it  by 
will.^     In  the  case  of  Davidson  v.  Kyde  and  others,' 
where  a  party  in  the  East  Indies  remitted  money  to 
his  attomies  in  Britain,  with  discretionary  powers  as 
to  the  kind  of  security  to  be  taken  in  investing  it — 
and  they,  with  his  approbation,  took  heritable  bonds 
in  Scotland,  payable  to  themselves  in  trust  for  him, 
—  it  was  held,  that  he  could  not   dispose  of  the 
money  so  secured  by  testament.     But  the  order  of 
succession  was  in  this  case  in  no  way  affected  by  any 
act  at  the  mere  individual  instance  of  the  trustees 
themselves,  but  from  the  special  act  of  the  truster  in 
granting  a  discretionary  power  as  to  the  nature  of 
the  property  in  which  the  investment  was  to  be 
made ;  or  rather  the  act  of  the  truster  in  adopting 
that  kind  of  property  which  cannot  be  conveyed  by 
testament. 
2^JJ^          Heritable  property  disponed  by  a  party  in  trust 
to  be  conveyed  to  another,  goes  to  the  heir  of  the 
,  beneficiary ;  for  although  the  right  in  the  beneficiaiy 
be  moveable,  and  subject  to  personal  diligence  at 
the  instance  of  his  creditors,  still  the  intention  of  the 
truster  is  to  convey  it  as  an  heritable  subject,  and 
therefore  it  goes  to  him  as  such.     Whilst  invested 
in  trustees  for  his  behoof,  it  is  a  mere  personal  right 

*  Bffford,  l0t  Jon*,  1832, 10  S.  609.  '  20th  Dec  1797,  M.  5597. 
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which  belongs  to  him,  but  when  once  made  ayailable, 
his  right  becomes  real,  for  it  is  his  right  which  has 
been  affected  by  the  trust,  and  not  the  subject  con^ 
veyed.  So,  therefore,  when  made  available  by  his 
successors,  it  retains  its  original  character,  as  con- 
veyed by  the  truster,  and  goes  to .  his  representative 
who  has  the  right  in  that  species  of  property,  viz. 
the  heir.  The  same  rule  holds  as  to  money  left  to  JST^  to^ 
trustees  for  the  purpose  of  being  laid  out  in  theJ^^JI!*'' 
purchase  of  heritage,  for  it  is  made  heritable 
destinatione.  But  where  trustees  are  directed  to^?™'*"" 
invest  a  sum  on  heritable  security  to  answer  an 
annuity,  but  the  fee  is  not  destined  to  any  special 
party ;  on  the  death  of  the  annuitant,  the  fee,  being 
set  free,  becomes  moveable.^ 

Where  heritage  is  conveyed  to  trustees  for  the 
purpose  of  being  sold,  and  the  proceeds  conveyed  to 
certain  parties,  as  the  children  of  the  truster,  the 
beneficiaries  have  no  jus  in  re  specijica^  but  a  mere 
claim  for  a  certain  sum ;  and  therefore  theyz^  crediti 
of  the  beneficiary  is  moveable,  and  must  go  to  his 
executors.'  Accordingly,  in  the  somewhat  remark- 
able case  of  Dick  v.  Gillies,^  where  a  party,  conveyed 
his  property,  consisting  in  part  of  heritage,  but 
chiefly  of  money,  to  trustees,  with  directions  to  con- 
vert the  heritage  into  cash,  and  lay  out  certain  sums 
on  heritable  security  to  answer  annuities  —  and 
provided  a  sum  of  L.2000  to  the  children  of  his 
sister,  if  she  should  have  any,  but  that  if  she  should 
die  without  issue,  it  should  be  disposed  of  as  directed 
in  regard  to  the  residue  —  and  he  appointed  the 
residue,  including  the   sums  which  might  become 

1  Carfne,  3d  Feb.  1842,  4  D.  605.        '  Angus,  6th  Dee.  1825, 4  S.  279. 
'  4tb  Jaly,  1828,  6  S.  1065. 
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disengaged  by  the  death  of  the  annuitants,  to  be 
divided  among  charitable  institutions  —  and  left  a 
brother  and  sister  —  and  the  brother  collated  —  and 
the  sister,  after  executing  a  postnuptial   contract 
conveying  all  her  moveable  rights  to  her  husband, 
died  without  issue  before  the  heritage  was  sold,  or 
the  whole  sums  invested  as  directed  by  the  trust,  — 
it  was   held,  in   a   question   as   to   her   succession 
between   her  brother  as  her   heir-at-law,    and   her 
husband,  that  the  price  of  the  heritage  directed  to 
be  sold  was  moveable,  that  the  sums  directed  to  be 
laid  out  on  heritable  security  were  heritable,  that  the 
collation  did  not  affect  this  question,  and  that  as  no 
part  of  the  L.2000  had  fallen  into  the  residue  until 
after  her  death,  it  did  not  vest  in  her,  and  conse- 
quently did  not  pass  to  her  husband. 
EvideoM  of       A  provision  as  to  sale  will  not  affect  the  succession, 
intention  to    xxuiess  the  intention  or  purpose  of  conveying  it  as  a 
Power  of  ttie.  moveablc  subject  be  evident.     In  the  case  of  Burrell 
V.  Burrell,*  where  a  trust-disposition  and  settlement 
containing  powers  to  the  trustees  to  sell  the  whole 
or  part  of  the  heritable  property  thereby  conveyed, 
for  the  payment  of  debts,  legacies,  &c.  and  with 
instructions  to  pay  over  the  reversion  of  the  whole 
estate,  heritable  and  moveable,  or  to  denude  of  such 
parts  thereof  as  might  then  be  in  their  hands  uncon- 
verted into  money,  in  favour  of  the  heir,  upon  his 
attaining  the   age   of  twenty-five  —  and   the   heir, 
having  attained  that  age,  died  before  the  trustees  had 
denuded   in   his   favour,  —  it   was    held,   that    the 
heritable  subjects  which   remained   unsold   by  the 
trustees  at  his  death,  descended  to  his  heirs,  and  not 

'  14th  December,  1825,  F.  4  S.  414. 
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to  bis  executors.     But  great  difference  of  opinion 
existed  on  the  bench,  it  being  contended  that  there 
were  precise  directions  to  sell,  that  the  term  "  may 
be  sold"  was,  in  effect,  "might  be  sold,"  that  the 
children  had  no  right  to  a  specific  subject ;  the  right 
was  in  the  trustees,  and  the  children  had  a  mere  Jus 
artio7ii%  which  is  moveable,  according  to  the  case  of 
Gordon  v.  Harper.^    But  it  is  plain  that  the  trustees 
held  an  heritable  estate,  and  unless  bound  to  sell  it, 
they  clearly  held  it  for  the  heir  in  heritage,  and  the 
deed  here   anticipated   heritage  remaining   in   the 
hands  of  the  trustees.      But  the  principle  applicable 
to  questions  such  as  this   has   been   more   clearly 
shewn  in  the  subsequent  case  of  Cathcart  v.  Cath- 
cart,*  in  which  there  being  a  trust-disposition  and 
settlement   conveying  the   whole   property   of  the 
testator,  heritable  and  moveable,  to  trustees  for  the 
payment  of  the  testator's  debts  and  legacies,  with  a 
power  of  sale,  and  declaring  that  the  residue  should 
belong  to  a  person  who  was  the  testator's  heir-at- 
law,  and  his  heirs,  who  were  appointed  residuary 
legatees — ^^and    desiring    the    trustees    to    assign, 
dispone,  and  pay  over  the  same  accordingly  —  and 
the  moveable  property  of  the  testator  being  more 
than  sufficient  for  payment  of  all  the  testator's  debts 
and  legacies,  so  that  the  trustee  did  not  require  to 
sell,  and  had  not  even  made  up  titles  to  the  heri- 
table  property,  —  it    was   held,   in   a   competition 
between  the  heir  and  the  executors  of  the  immediate 
heir-at-law  and  residuary  legatee   of  the   testator, 
the  former  having  predeceased  the  latter,  that  the 
heritable  subjects  not  disposed   of  by  the  trustees 

>  4th  Dec.  1821,  F.  »  26th  May,  lfi30,  F.  8  S.  803. 
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were  to  be  considered  heritage,  and  went  to  the  heir 
of  the  residuary  legatee,  not  to  his  executors ;  for 
there  was  here  a  mere  power  to  sell,  and  no  express 
direction  to  do  so,  and  therefore  no  evidence    of 
intention  to  alter  the  succession,  if  the  sale  should  be 
unnecessary.    The  grounds  of  this  decision  appear 
to  be- the  same  as  in  the  much  earlier  case  of  Durie 
V.  Coutts,^  where  the  truster  declared  his  intention 
to  be,  that  his  whole  property  should  be  vested  in 
certain  trustees,  that  his  houses,  &c.  should  be  sold, 
"  if  they  thought  fit,"  and  that  the  produce  of  his 
heritable  and  personal  estate  should  be  applied  in 
manner  after  mentioned.     It  then  made  over  to  the 
trustees,  '^  for  the  use  and  behoof,"  in  the  first  place, 
of  the  heirs  of  his  body,  whom  failing,  certain  others 
specially  mentioned,  all  and  sundry  herit;able  subjects 
that  should  happen  to  pertain  to  him  at  the  time  of 
his   death,   and  particularly  an  heritable  debt  of 
L.2000,  affecting  certain  lands  in  Scotland,  together 
with  all  and  sundry  debts  and  sums  of  money,  as 
well  heritable  as  moveable;   and  the   conveyance 
being  burdened,  beside  the  grantor's  debts,  with  the 
payment  of  various  annuities  and  other  legacies. 
The  beneficiary  in  whom  it  had  come  to  belong, 
being  resident  in  the  Isle  of  Man,  bequeathed  her 
whole  effects,  real  and  personal,  to  a  certain  party» 
by  a  nuncupative  will,  the  heritable  debt  not  then 
having  been  paid  to  the  trustees, — ^although  it  was  so 
soon  after,  —  a  question  arose  as  between  the  testa- 
mentary heir,  and  the  heir  by  the  law  of  Scotland,  as  to 
whether  the  right  under  the  trust-deed  was  heritable 
or  moveable,  and  the  sum  due  by  the  heritable  security 

>  SOdi  Nov.  1791,  M.  4624. 
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was  held  to  be  heritable.  This  case  also  appears  to 
be  precisely  in  point  in  such  a  question  as  that  in 
the  case  of  Burrell.^ 

In  the  recent  case  of  Patrick  t'.  Nichol,^  where  a 
testator  conveyed  his  whole  property,  which  was 
chiefly  heritable,  to  trustees,  with  full  powers  (but 
no  directions)  to  sell,  but  apparently  contemplating 
the  conversion  thereof  into  cash,  the  directions  being, 
that  after  payment  of  debts,  the  residue  was  to  be 
invested  on  good  security  by  the  trustees,  and  held 
by  them  for  behoof  of  certain  parties  named  in  the 
settlement,  whom  failing,  for  behoof  of  the  testator's 
nearest  heirs  whatsoever  —  and  four  years  after  the 
death  of  the  testator,  the  succession  opened  to  the 
heirs  whatsoever,  the  trustees  having  paid  the  debts 
and  expenses  with  the  moveable  funds,  and  effected 
no  sale  of  the  heritable  property,  —  it  was  held,  that 
the  heir-at-law,  and  not  the  executors,  was  entitled 
to  the  residue  of  the  trust-estate. 

The  principles  applicable  to  such  questions  aref^^ 
very  clearly  brought  out  in  a  judgment  by  the  Lord  pw»w»of»i«. 
Ordinary,  (Corehouse,  whose  judgment  was  acqui- 
esced in  by  the  Court,)  in  the  case  of  Finnic  r.  Lords 
of  the  Treasury,^  in  which  a  testator  who  had  no 
heir  or  next  of  kin,  had  conveyed  his  whole  estate, 
heritable  and  moveable,  to  trustees,  who  were  also 
named  executors,  power  being  given  to  sell  all  or 
any  part  of  the  heritage,  which  power  the  trustees 
were  required  to  exercise  —  and  the  purposes  of  the 

*  As  to  questions  of  Leritable  and  moveable,  as  affected  by  tbe  period  of 
Testing,  see  Thorburn,  16th  Feb.  1836, 14  S.  485  ;  and  inf.  c  2,  s.  2. 

*  7th  Dec  1838,  1  D.  207 ;  see  also  Murray,  30th  June,  1836,  14 
S.  1049  ;  Ramsay,  26th  June,  1833,  11  S.  786  ;  Strachan,  2l8t  Feb.  1843, 
b  D.  687. 

*  30Ui  Nov.  1836,  15  S.  166,  and  iupra,  part  1,  e.  9. 
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trust  were  to  be  declared  in  a  separate  -writinfr  — 
and  that  writing  specified  a  variety  of  legacies  to  be 
paid,  the  debts  and  legacies  more  than  exhausting 
the   moveables  left  by  the  testator,  a  considerable 
residue   remaining  unappropriated   after   the    heri- 
tage was  sold,  and  all  debts  and  legacies    paid  — 
and  the  trustees  claimed  a  share  of  the  residue  qua 
executors, — ^they  were  held  to  be  only  trust-disponees, 
and  therefore  to  have  no  such  right.     His  Lordship, 
in  a  note,  observes,  — "  It  is  true  that  cases  may 
occur,  and  have  occurred,  in  which  a  truster  has  so 
clearly  expressed  his  intention   that   his  heritable 
property  should  be  converted   into   money,    as    to 
warrant   the   legal    conclusion,   that   it  was  to   be 
treated  as  moveable  as  to  succession.     Such  seems 
to  have  been  one  of  the  points  which,  among  others, 
was  decided  in  the  case  of  Dick  r.  Gillies,  4th  July, 
1828.     But  the  present  trust-deed  is  not  of  that 
kind ;  it  is  granted  for  purposes  to  be  named  in  a 
separate  deed,  and  it  contains  a  power  of  sale,  from 
its  mode  of  expression  clearly  discretionary,  *  to  sell 
all  or  any  part  of  my  lands  or  estate,'  the  effect  of 
which    does   not   appear   to   be   taken   off  by   the 
parenthetical  and  superfluous  expressions,  *  who  are 
hereby    desired    and    required     to    exercise    such 
powers.'     The  clause  authorizing  the  calling  up  and 
discharging  the  heritable  or  personal  securities,  is  in 
the  form  of  a  power,  and  nothing  else.     There  is  no 
direction  to  convert  his  whole  property  into  money ; 
and,  what  is  of  great  importance,  there  is  no  appro- 
priation of  the  residue  leading  to  any  implication 
that  such   a  conversion  was  in  the  truster's  view. 
No  doubt  he  has  by  his  last  will  left  legacies,  which 
will  deeply  encroach  upon  the  heritable  estate.     But 


QUESTIONS  OF  SUCCESSION.  347 

it  does  not  appear  that  circumstance  can  affect  the 
character  of  the  residue  as  regards  succession.  In 
substance,  the  present  case  appears  exactly  identical 
with  that  of  a  party  conveying  his  land  estate  in 
trust,  with  a  power  of  sale  for  the  payment  of 
certain  legacies  set  down  in  the  trust-deed,  without 
any  farther  direction ;  a  settlement  which,  though  of 
course  creating  moveable  rights  in  favour  of  the 
legatees,  would  leave  the  residue  heritable  in  regard 
to  the  heir ;  and  certainly  would  not,  without  some 
farther  and  very  strong  indication  of  the  testator's 
intention,  let  in  his  next  of  kin.  In  short,  if  the 
competition  had  arisen  for  the  residue  between  the 
heir  of  the  testator  and  his  next  of  kin,  it  must  have 
determined  in  favour  of  the  former."^ 

Where  the  proprietor  of  lands  really  burdened 

1  Considerable  diacaflaion  of  queetions  of  heritable  or  moveable,  aa  to 
resulting  trusts,  will  be  found  in  Lewin  on  Trusts,  lZ5f  et  infra ;  but  the 
analogy  of  the  English  law,  as  regards  such  questions,  is  not  rashly  to  be 
adopted  in  Scotch  law,  on  account  of  the  strict  forms  of  our  feudal  convey- 
ancing. But  the  general  rules  of  both  are,  that  money  directed  to  be 
employed  in  the  purchase  of  land,  or  land  directed  to  be  sold,  and  turned 
into  money,  shall  be  considered  as  that  species  of  property  into  which  it  is 
directed  to  be  converted  ;  see  Fletcher  v,  Ashbumer,  1  B.  C.  C.  499  ;  aud 
Wheldale  v.  Partridge,  5  Ves.  396.  In  cases  where  the  conversion  is  merely 
optional  in  the  trustee,  the  original  character  of  the  property  continues  until 
the  discretion  has  been  exercised,  and  the  conversion  actually  effected  ;  as,  if 
the  discretion  be  to  lay  out  money  in  lands  or  securities,  in  freeholds  or 
leaseholds,  or  if  by  any , other  mode  not  imperative  ;  Curling  v.  May,  cited  ; 
Guidot  V.  Guidot,  3  Atk.  255  ;  Amler  «.  Amler,  3  Ves.  583  ;  and  see  Van.  v. 
Bamett,  19  Ves.  102  ;  Walker  v,  Denne,2  Ves.  jun.  170  ;  Davie  v.  Goodhew, 
6  Sim.  585  ;  Wheldale  v.  Partridge,  5  Ves.  388,  S.  C.  8  Ves.  227  ;  and  see 
Abbot  9.  Lee,  2  Vem.  284  ;  PoUey  «.  Seymour,  2  Y.  and  C.  708.  Where 
the  uses  declared  are  exclusively  applicable  to  real  estate,  Uie  direction  will 
be  construed  to  be  imperative,  though  the  instrument  shall,  for  instance, 
contain  an  authority  to  invest  the  money  upon  securities  until  a  purchaser  can 
be  found ;  Edwards  r.  Countess  of  Warwick,  2  P.  W.  171  ;  Earlom  v. 
Saunders,  Amh.  241  ;  and  see  Davies,  ut  sup. ;  or,  the  fund  being  already 
out  upon  security,  a  power  is  inserted  to  call  it  in,  aud  lay  it  out  upon  other 
securities  ;  Tliomton  r.  Hawley,  10  Ves.  129  ;  and  see  Triquet  t.  Thornton, 
13  Ves.  345  ;  or  even  where  the  direction  is  to  lay  out  the  money  on  lands 


purpoMtof 

Ml«. 


348  PURPOSES  OF  TRUSTS  AS  REGARDS 

bl^i^  with  an  annuity,  conveyed  them  to  a  trostee  to  be 
sold,  with  a  declaration,  that  out  of  the  price  to  be 
obtained,  a  certain  sum  should  be  set  aside,  and 
made  a  real  burden  on  the  lands  to  answer  the 
annuity — and  having  died  after  the  lands  were 
sold,  but  before  any  conveyance  was  executed  in 
favour  of  the  purchaser, — it  was  held,  in  a  question 
with  the  widow  of  the  truster,  that  this  sum  was 
heritable,  and  not  subject  to  the  Jus  rdicUe} 

On  the  other  hand,  in  the  recent  case  of  WillianoH 
son  r.  the  Advocate-Greneral,'  where  there  was  a 

r^iSbSto  conveyance  to  trustees,  for  certain  purposes  men- 
tioned, with  full  power  to  uplift^  or  discharge,  or 
convey  the  principal  sums  contained  in  several 
heritable  bonds  thereby  assigned,  and  to  call  in  all 
sums  of  money  and  debts  due  to  the  truster,  or  to 
sell  all  heritages,  and  other  usual  powers,  it  being 
declared  that  the  trustees  should  be  bound  and 
obliged,  after  the  sale  of  the  said  lands,  &c.  disponed 
— **  which  I  recommend  to  them  to  be  done  as  soon 
as  convenient,  after  this  trust  opens  to  them"  — to 
pay  debts,  legacies,  and  perform  other  obligations ; 
a  certain  provision  also  being  made,  for  the  reason 


or  securities,  the  intentton  in  the  last  esse  being  supposed  to  be,  that  the 
money  sbsll  be  inyested  upon  security  until  a  suitsUe  purchase  can  be  found, 
and  that  the  interest  and  dividend,  in  the  meantime^  shall  be  paid  to  the 
person  who  would  be  entitled  to  the  rents ;  Eariom,  «l  §Mp, ;  Cowley  e. 
HartBtonge,  1  Dow,  361.  In  the  ease  of  huid  to  be  oouTcrted  into  money,  if 
an  estate  be  directed  to  be  sold,  and  the  proceeds  to  be  made  payable  to  a 
certain  party,  the  property,  though  unoonverted  at  A's  decease,  will  pass  by  a 
general  bequest  of  all  his  personal  estate ;  Stead  e.  Newdigate,  2  Mer.  521 ; 
ai^,  if  be  die  intestate,  will  vest  in  his  personal  representative }  Ashy  e. 
Palmer,  1  Mer.  290  ;  Biggs  e.  Andrews,  5  Sim.  424  ;  Burton  «.  HodsoU,  2 
Sim.  24  ;  Grieveson  e.  Kirsop,  2  Keen,  653.  See  also  L.  on  T.  668,  683, 
684. 

1  Baillie's  Trustees,  2d  June,  1832, 10  S.  617. 

'  16tb  Max«b,  1843,2  Bell's  Ap.  Ca.  89. 
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that  **  it  will  require  time,  after  this  trust  opens  to 
mj  said  trustees,  before  they  can  turn  mj  heritable 
subjects  into  cash;"  it  being  farther  declared,  in  a 
subsequent  testamentary  deed  referring  to  the  pre- 
vious trust-deed,  **  My  trustees  are  required  to  turn 
my  means  and  eifects,  hereby  conveyed  in  trust, 
into  money,"  to  be  disposed  of  in  a  certain  manner 
stated — an  arrangement  having  been  made  between 
the  parties  interested,  whereby  the  sale  of  the  heri- 
table estate  was  rendered  unnecessary,  a  question 
arose  as  to  whether  the  heritable  estate  in  question 
was  subject  to  legacy-duty.    It  was  held  to  be  so,  on 
the  grounds,^  that  the  whole  question  arose  upon 
whether  or  not  there  was  a  direction  to  sell,  that 
the  state  of  the  property,  whether  land  or  money, 
at  the  time  of  the  death  of  the  testator,  was  the 
only  question,  and  by  that  state  at  that  time  must 
be  determined  both  the  rights  of  private  parties  and 
the  rights  of  the  Crown;   that  this  was  a  totally 
different  case  from   Evans,^  for  in  it  the  expres- 
sion was  used,  ''  sell  such  part  of  the  estate  as  may 
be    wanted    for    the    purpose    of  paying    debts," 
and  deal  so  and  so  with  the  residue :  that  such  was 
not  the   case  in  question,  which  was  to  sell  the 
whole,  whether  it  might  be  wanted  or  not,  and  deal 
with  the  residue  in  a  totally  different  manner — give 
it  not  to  the  heir-at-law,  but  give  it  to  the  next  of 
kin ;  it  was  not  an  estate  of  personality  at  all,  it 
was  a  charge  upon  the  reality :  that  as  to  the  case 
of  Durie  v.  Coutts,  the  words  are,  "  if  he  shall  think 
fit,"  words  empowering  and  giving  discretion :  that 
the  author  of  the  deed  would  never  in  that  case 
have  said,  "  Whereas,  I  have  required  my  trustees 

1  Per  Lord  Brougham.  '  2  C.  M.  and  R.  206. 
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to  sell ;"   he  would  have  said,   "  Whereas,   I  have 
empowered  my  trustees   to   sell ;    it   was    a    mere 
power   to   sell :    that    the    case    of    Cathcart    was 
a  totally  different  case,  the  remarkable  difference 
being,   that   the   person   to   whom  the   estate  was 
made  over,  was  the  heir-at-law.     It  was  also   fer- 
ther   observed,^  that  it  is  not  necessary  that   the 
words  of  the  power  should  contain  an  absolute  direc- 
tion to  the  trustees  to  sell ;   the  intention   of  the 
testator  may  be  gathered  from  all  the  provisions  of 
the  deed ;  that  if  the  term  required^  as  used  by  the 
truster,  had  occurred  in  an  English  court  of  equity, 
and  the  question  was,  whether  it  was  a  power  out 
and  out,  there  would  have  been  no  doubt  that  it 
was;   and  that  cases   have   occurred  in   Scotland, 
which  shew  that  the  rule  of  decision  there  has  been 
founded  upon  the  same  principle   as  in  England, 
and,  therefore,  that  the  law  is  the  same  in  the  two 
countries.^ 

Trurt-wuudi-      ^  trust-adjudication  is  heritable  quoad  the  suc- 

«»»«"•        cession  of  the  constituent.^ 


gSCTlON  U. AT  WHAT  PERIOD  BENEFICIARY  INTERESTS  VEfifT. 

This  subject,  depending  as  it  does  almost  entirely 
upon  the  interpretation  of  individual  intention  in 
special  cases,  may  be  said  to  be  one  of  considerable 
difficulty  and  uncertainty.  The  existing  autho* 
rities   can   scarcely  be  looked  upon  as  any  thing 

'  Per  Lord  Cottenham. 

'  See  Attorney-General  t.  Hloford,  1  Price,  426  ;  Adrocate-General  r. 
Ramflay's  Tmatees,  appended  to  Erans,  2  C.  M.  and  R.  224. 

'  Crawford,  22d  May,  1838,  16  S.  1017.  Aa  to  questions  of  suocession 
regarding  creditors  under  tmat-deedB,  see  inf,  c.  8. 
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more  than  the  interpretation  of  special  intentions 
only  in  a  limited  degree  tending  in  their  results  to 
establish  general  principles  or  rules  of  interpretation, 
seeing,  that  in  establishing  a  principle,  the  chief 
element  of  value  is  the  anticipation  of  events  of  a 
similar  class,  varying  more  or  less  as  regards  minor 
details ;  and  as  in  questions  such  as  the  present,  the 
purposes,  wishes,  or  intentions  of  trusters  —  which 
are  the  only  absolute  rule  —  are  as  varied  as  the 
circumstances  under  which  they  originate.  But  still 
certain  points  have  been  determined,  which,  when 
taken  together,  are  of  value  in  every  discussion  of 
special  intentions,  however  special  or  peculiar.^  It 
is  therefore  necessary  here  to  consider  the  particular 
circumstances  in  which  such  questions  have  arisen. 

The  principal  points  determined  as  to  the  effect  oenenu  mici. 
of  a  conveyance  to  trustees,  and  the  vesting  of  the 
trust-property  in  those  having  the  beneficial  interest 
therein,  are :  — 

1.  Where  property  is  conveyed  to  trustees  for  the 
performance  of  u  special  purpose,  the  property 
becomes  vested  in  them,  and  remains  so  until  that 
purpose  shall  be  fulfilled ;  but  although  vested,  it  is 
not  so  to  the  exclusion  of  the  vesting  of  ulterior 
interests,  where  these  are  certain,  and  not  conditional 
or  contingent  interests  merely,  for  an  interest  which 
is  truly  contingent  can  never  vest  until  the  contin- 
gency is  purified. 

2.  Wliere  property  is  conveyed  to  trustees  for 
behoof  of  one  party  in  liferent,  and  for  behoof  of 
another  party  in  fee,  the  property  is  vested  in 
the  trustee  for  the  purpose  of  providing  for  the 

1  See  Ralston,  8th  July,  1842,  4  D.  1498,  per  Lord  J.  C.  Hope. 
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payment  of  the  liferent,  and  thereafter  the  fee   to 
the  party  named ;  but  the  fiar's  interest  being  cer- 
tain, and  merely  postponed  until  the  intermediate 
purpose  shall  be  ftilfiUed,  he  has  in  law  the  same  inte- 
rest as  he  would  have  in  any  ordinary  case  of  property 
vested  in  trustees  for  his  inmiediate  behoof;  that  is, 
he  has  an  assignable  personal  interest  or  right  of 
action  against  the  trustee  to  fulfil  the  conditions  of 
the  trust,  the  liferent  being  a  mere  burden  thereon. 
3.  Where  property  is  conveyed  to  trustees  for 
behoof  of  one  party  in   lifet'ent^  and  for  another 
party  in  fee,  whom  failing,  for  another  party,  then, 
as  the  property  is  vested  in  the  trustees,  and  must 
remain  so  until  all  the  purposes  of  the  trust  shall 
be  folfiUed,  as  an  ulterior  purpose  is  as  much  a 
declaration  of  will  as  one  which  is  preferred,  the 
ulterior  interest  prevents  the  fee  from  vesting  in 
any  party  until  the  event  shall  occur,  when  a  right 
has  arisen  in  some  party  of  demanding  that  the 
.trustee   shall    denude  in  his   £Bivour,   namely,   the 
death  of  the  liferenter;    for  until   that  event,  it 
cannot  be  known  who  is  to  have  such  right.     There 
can  be  no  question  as  to  the  pendency  of  the  bene- 
ficial interest,  apart  from  the  fee,  for  the  beneficial 
interest  is  itself  latent  until  the  condition  shall  be 
fulfilled,  and  the  interest  brought  into  action. 
iS^!^       These,  although  general  rules,  are  not  inflexible; 
for  any  special  declaration  of  intention  on  the  part 
of  the  truster,  or  any  circumstance  or  act  to  be 
performed  by  the  trustee,  necessarily  shewing  that 
the  trustee  was  understood  and  expected  to  remain 
invested  with  his  office,  in  the  absence  of  a  declara- 
tion shewing  distinctly  that  an  interest  shall  vest  in 
the  beneficiary,  the  fee  will  remain  invested  ni  the 


,  %  eertein 


liUESTIONS  OF  SUCCESSION.  353 

trustee  till  the  purpose  be  fulfilled,  after  which  only 

a  vested  interest  can  arise  where  there  is  an  ulterior 

purpose,  whilst,  on  the  other  hand,  any  declaration  i 

of  an  act  to  be  done,  shewing  existence  of  a  present         *  ! 

interest,  as  to  make  payment  during  the  existence 

of  a  liferent,  will  establish  the  Testing.    This  rule, 

as  to  a  special  purpose,  applies  whether  there  is  or 

is  not  a  liferent  interest. 

Where  there  is  a  clear  delectus  p^rjomc,  ^r^that^JJ*^ 
is,  a  certain  individual  specially  named,  and  no  men-  J2*Jr^"' 
tion  made  of  heirs  and  successors  of  any  kind, — the 
existence  of  trust  will  not  take  the  fee  out  of  the 
geileral  rule,  that  a  legacy  to  a  special  individual 
lapses  by  his  predeceasing  the  disponer/ 

The  first  cases  to  be  mentioned,  in  which  ques-  Jj^H^i^ 
dons  have  occurred  as  to  the  vesting  of  beneficiary  \ 
interests,  are,  where  property  is  conveyed  to  trustees 
for  behoof  of  a  certain  party,  or  certain  parties,  the 
trustees  being  directed  to  denude  in  their  fiiyour,  on 
the  occurrence  of  a  certain  spedfied  eventr 

Where  a  bequest  under  a  trust  was  presently 
payable,  but  subject  to  the  event  of  a  ^cj^arge 
being  got  by  the  beneficiary  from  certain  creditors 
of  his  own,  a  different  rule  being  appointed  to  take 
effect  in  a  certain  other  event,  which  did  not  take 
place,  the  beneficiary  having  died,  it  was  held,  that 
the  period  of  payment,  but  not  of  vesting,  had  been 
suspended,  the  intention  to  bequeath  being  clear.' 

In  the  case  of  Ralston  v.  Ralston,^  where  trustees  p^l^, 
were  appointed  to  make  payment  of  a  certain  sum  >^^^^ 

*  HamUtoD,  8th  Feb.  1838, 16  S.  478  ;  see  also  Patenon,  4th  ^tUKS,  };41, 
M.  8070. 
'  Johns,  2dth  Not.  188S,  12  S.  146.  *  8tfa  July,  1842^  4  D.  1496. 
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to  A,  and,  in  the  event  of  his  death,  to  B  and  C, 
(his  sisters,)  or,  in  the  event  of  the  death  of  either  of 
them,  to  the  survivor,  with  the  interest  thereof  from 
six  months  after  the  testator's  death,  payable  to 
their  guardians  for  their  behoof,  the  principal  sum 
being  payable  to  A  on  arriving  at  majority,  or,  in 
the  event  of  his  decease,  to  B  and  C,  or  the  youngest, 
or  the  survivor  of  them,  arriving  at  majority, — ^A,  B, 
and  C,  having  all  survived  the  testator,  but  died  in 
pupilarity, — ^it  was  held,  in  a  question  between  their 
nearest  of  kin  and  the  testator's  residuary  legatee, 
that  the  right  to  the  legacy  had  vested  in  A  upon 
the  testator's  death.  The  grounds  of  this  decision 
were,  that  although  the  truster,  providing  for  the 
case  of  minority,  had  declared  that  the  capital  sum 
should  remain  in  the  hands  of  the  trustees  until  the 
majority  of  A,  or  the  survivor  of  A  and  B,  the 
general  direction  to  the  trustees  to  pay  over  to  them, 
created  an  absolute  conveyance  for  their  behoof,  and 
that  the  actual  and  immediate  enjoyment  of  tha 
fruits  and  profits  is,  in  the  absence  of  an  express 
declaration  to  the  contrary,  a  conclusive  test  as  to 
the  vesting  of  a  right  or  interest  in  the  principal 
sum,  the  fruits  or  interest  of  which  are  so  given.^ 
And  where  trustees  were,  inter  alia^  directed  to 
invest  a  sum  of  money  in  one  of  the  public  funds, 
for  behoof  of  a  certain  party,  the  produce  thereof  to 
be  accounted  for  yearly,  and  the  principal  sum  trans- 
ferred to  him  as  soon  as  he  should  arrive  at  the  age 
of  twenty-one  years  complete,  the  beneficiary  having 
died  in  minority,  it  was  held,  that  the  stock  was 


Ibid,  per  Lord  J.  C.  Hope. 
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meant  to  vest  immediately,  the  yearly  produce  being 
ordered  to  be  accounted  for  to  him.^  So  also  where 
a  trust-conveyance  was  made  for  behoof  of  two 
brothers,  share  and  share  alike,  the  interest  to  be 
paid  to  their  mother,  until  their  respectively  attain-- 
ing  majority,  and  one  of  them  died  in  minority, 
leaving  a  settlement,  it  was  held  that  the  property 
had  vested  in  him,  a  morte  testatorisy  as  a  mere  inter- 
mediate disposal  of  interest  such  as  this,  creating  no 
contingency,  could  not  in  any  way  limit  the  absolute 
right.2 

The  nature  and  effect  of  a  destination  over  as  DMUnAtion 
regards  the  vesting  of  beneficiary  interests,  has  been  **'^"' 
very  fully  considered  by  Lord  Fullerton,  along  with  the 
authorities  applicable  thereto,  in  the  case  of  Ramsay  v. 
Ramsay.^     It  is  there  observed,  that,  in  the  case  of 
Campbell  v.  Campbell,*  a  bequest  of  goods,  money,  and 

1  Wood  V,  Burnet'j  Traatees,  2d  July,  181 S,  Hume,  271.  In  a  questbuDf 
a  nature  siniilar  to  those  now  under  consideration,  which  occurred  in  the 
ease  of  a  mort%»  eatua  disposition  of  his  whole  estate  to  his  son,  burdened  with 
L.2000  to  each  of  the  disponer's  three  younger  children,  the  one-half  of 
which  sums  to  be  due,  and  become  payable,  at  their  respective  majorities  or 
marriages,  which  of  these  eyents  should  first  happen,  and  the  oUier  half  at 
the  death  of  their  mother  ;  it  being  farther  declared  by  codicil,  that  the  one* 
half  of  the  said  provisions  in  their  favour  should  bear  interest  from  and  after 
the  first  term,  and  subsequent  to  the  death  of  the  party  bequeathing,  but 
that  the  other  half  of  the  said  provisions  should  only  hwt  interest,  and  be 
exigible  by  them,  from  and  after  the  decease  of  the  mother  ;  and,  by  a  subse- 
quent codicil,  that,  in  the  event  of  their  deceasing  without  leavitfg  issue  of 
their  bodies,  then  existing,  Ii.600  of  each  of  their  provisions  should  return  to 
the  disponer's  heirs^U-law.  One  of  the  legatees  having  died  in  minority  and 
unmarried,  it  was  held,  that  one-half  of  the  said  legatee's  share  lapsed,  being 
pendent  on  the  condition  of  majority  or  marriage,  which  never  arrived ; 
that  the  case  of  Burnet  was  ill-decided,  and  the  point  was  settled  the  otlier 
way  in  the  later  cases  of  Omey,  Sempil,  and  others  ;  that  the  other  half  vested, 
though  suspended  in  point  of  payment  till  the  mother's  death,  being  d%e9 
eertuif  that  will  happen,  tliough  uncertain  when  ;  Home  v.  Home,  28tJt^ 
January,  1807,  Home,  530. 

>  Wilson,  9th  July,  1842,  4  D.  1503. 

'  2dd  November,  1838, 1  D.  83. 

*  12th  June,  1740,  M.  14855^ 
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effects,  to  the  testator's  father,  and,  in  case  of  his 
decease,  to  his  sister,  Mras  sustained,  as  importing  an 
effectual  institution.  Again,  in  the  case  of  Robert- 
son V.  Kerr,^  in  which  a  question  arose  regarding  the 
kgitim  falling  to  the  party,  who  was  also  institute  in 
the  testament,  it  was  clearly  taken  for  granted  that 
the  substitution  Was  in  itself  good.  The  bequest 
there  was  to  the  only  child  of  the  testator,  and  the 
heirs  of  his  body,  whom  failing,  to  the  testator's 
wife.  The  son  having  survived  the  testator,  and 
died,  a  claim  was  made  by  a  brother  of  the  tes- 
tator, as  heir  in  mobilibus  of  the  child,  for  that  part 
of  the  succession  which  consisted  of  the  legitim 
supposed  to  be  due  to  the  child  on  the  death  of  his 
father.  The  claim  so  limited  was  sustained ;  but  if 
the  words  in  the  testament  had  not  been  held  to 
import  an  effectual  substitution,  the  heir  in  mobilibus 
must  have  taken  the  whole  succession.  In  the  case 
of  Smith  V.  Grieve,*  a  bequest  was  made  by  A  to  his 
natural  daughter  B,  and  the  heirs  whatsoever  of  her 
body,  whom  failing,  to  C.  B  having  been  married,  and 
died  a  short  time  after  A,  the  truster,  a  competition 
having  arisen  between  the  husband  of  B,  founding 
on  the  constructive  assignation  arising  from  the 
marriage,  and  C,  the  substitute,  it  was  held  that  the 
husband  had  right,  jure  maritiy  to  one-half,  and  that 
C  had  right  to  the  other  half.  The  grounds  upon 
which  this  conclusion  was  arrived  at  are  not  very 
intelligible  from  the  report,  but  it  is  clearly  a  judg- 
ment determining  the  efficacy  of  the  form  of  expres- 
sion there  employed,  as  creating  a  valid  substitution 
in  moveables.     In  the  previous  case  of  Brown  r. 

>  2d  Jime,  1742,  M.  8202. 

'  27Ui  Maj,  1801,  M.  Sabstit  and  Condi.  Inttit  App.  1. 
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Coventry,^  the  decision  was  in  favour  of  the  legatee 
in  competition  with  the  party  claiming  as  substitute. 
But  there  was  a  specialty  in  that  case :  there  B,  the 
institute  in  the  fee  of  a  legacy,  survived  A,  the 
testator,  and  a  liferentrix  of  the  legacy,  and,  on  the 
death  of  the  liferentrix,  C,  the  father  of  the  institute, 
as  her  administrator  in  law,  sued  D,  the  executor, 
for  payment,  and  obtained  decree ;  but  before  the 
money  was  paid,  B  died,  and  C,  having  confirmed  as 
her  executor,  raised  an  action  against  D,  who  pleaded 
the  substitution  contained  in  the  deed  in  his  favour. 
This  specialty  was  of  some  importance,  as  there 
might  be  grounds  for  holding  the  decree  obtained 
by  the  legatee  to  be  equivalent  to  payment  in  a 
question  regarding  the  evacuation  of  the  substitu- 
tion; and,  accordingly,  of  the  five  judges  whose 
opinions  were  given,*  two,  namely.  Lord  Eskgrove 
and  Lord  Monboddo,  ekpressly  founded  upon  that 
circumstance,  as  being  equivalent  to  payment.  In 
the  case  of  Johnston  v.  Greigs,*  a  conveyance  was 
made  to  a  daughter,  under  the  burden  of  paying 
certain  sums  to  two  grandchildren,  when  they  should 
attain  the  age  of  twenty-one  years  complete,  and 
to  their  children,  or  the  survivor,  and,  &iling  both 
without  lawful  issue,  to  the  truster's  daughter,  and 
her  heirs  and  successors — and  one  of  the  grandchil*- 
dren  died  in  minority,  and  the  other  after  majority, 
both  without  issue,  and  intestate, -» it  was  held,  that 
the  fund  belonged  to  the  heir-^at^aW  of  the  survivor 
attaining  the  age  of  twentyK)ne.  But  the  judgment 
in  this  case  went  exclusively  upon  the  special  terms 
of  the  clause,  which  was  held  to  render  the  right  of 

>  2d  Jnne,  1792,  M.  14863,  and  Bcirs  Ca.  310,  8yo. 

'  Bell's  Ca.  ut  $up,  •  28Ui  June,  1831,  9  S>  806. 
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the  daughter  dependent  on  the  death  of  the  grand- 
children without  children,  and  during  minority,  and 
thus  to  amount  to  a  conditional  institution  onlj; 
and,  looking  at  the  opinions  given  in  that  case,  therd 
is  little  reason  to  doubt,  that,  if  the  destination  had 
run  to  the  legatees  and  the  heirs  of  their  bodies, 
whom  failing,  to  the  daughter,  such  a  destination 
would  have  been  read  as  a  substitution,  and  efTect 
given  to  it  accordingly. 

In  the  case  of  Ramsay,^  already  referred  to,  the 
trustees  were  directed  to  dispone  and  make  over  a 
large  estate,  consisting  both  of  heritage  and  move- 
ables, to  A,  the  truster's  eldest  son,  and  the  heirs 
whomsoever  of  his  body,  whom  failing,  to  B,  the 
second  son,  and  the  heirs  whomsoever  of  his  body ; 
whom  failing,  to  each  of  the  younger  sons,  nomina- 
tim  and  seriatim^  and  the  heirs  of  their  respective 
bodies ;  whom  failing,  to  any  other  sons  yet  to  be 
bom,  successively,  in  the  order  of  their  priority  of 
birth,  and  the  heirs  whatsoever  of  the  body  of  each, 
respectively;  whom  failing,  to  daughters  and  their 
issue,  called  in  similar  terms.  A,  the  eldest  son, 
having  survived  his  father  only  a  few  months,  and 
died  unmarried  and  intestate,  before  the  trustees 
had  made  up  titles  to  any  part  of  the  trust-estate,  it 
was  held  that  the  second  son  was  substitute-heir  in 
the  residue  to  A,  and  was  to  be  preferred  in  compe- 
tition with  the  younger  sons  claiming  as  nesit  of  kin 
and  general  representatives  of  A ;  it  being  observed, 
that  however  a  destination  of  this  kind  might  have 
been  altered  by  the  act  of  the  substitute,  or  extin- 
guished by  actual  payment  of  the  legacy,  the  effi- 

>  S3d  Not.  1838,  1  D.  83< 
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ciency   of  the  substitution,   even   in   the   case  of 
moveables,   unless  so  altered  or  extinguished,  has 
been  repeatedly  recognized  by  the  Court,  and  that, 
too,  in  virtue  of  expressions  much  more  ambiguous 
than  those  under  consideration.  The  circumstance  of 
there  being  no  direct  bequest  of  money,  but  a  con- 
veyance of  the  vtrhole  effects,  heritable  and  moveable, 
of  the  testator,  to  certain  persons  in  trust  for  certain 
purposes,  and  concluding  with  a  direction  to  dispone, 
convey,  and  make  over  the  whole  residue,  tended, 
on  the  principles  already  stated,  materially  to  distin- 
guish this  case  from  mere  cases  of  legacy,  such  as 
others  which  have  been  referred  to.     In  the  case  of 
Duncan  v.  Myles,^  the  truster  made  over  his  whole 
property  to  trustees  for  his  wife  in  liferent,  directing 
that  a  certain  portion  of  the  fee  should  be  held  by 
the  trustees  for  behoof  of  the  truster's  brother  in 
liferent,  and  of  the  children  of  his  body,  whom  fail- 
ing,  for  a  certain   substitute,   and   her  heirs  and 
assignees  in  fee.    The  children  having  survived  both 
liferenters,  who  died  soon  thereafter,  and  a  competi- 
tion  having  arisen  between  the  general  represen- 
tatives  of  those   children,  the   institutes,  and  the 
representatives  of  the  substitute,  it  was  held,  that 
the  substitution  was  effectual,  and  the  latter  were 
consequently  preferred.     It  was  observed,  that  the 
legacy  never  vested  in  the  children,  which,  in  one 
sense,  was  true,  as  the  legacy  continued  to  be  held 
by  the  trustees ;  but  as  the  children  survived  both 
liferenters,  the  jus  crediti  under  the  trust,  and  like- 
wise the  jus  exigendi^  had  vested  in  the  children,  so 

'  27tb  June,  1809,  F. 
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that  the  judgment  in  question  truly   decided  the 
efficacy  of  such  a  substitution.^ 
conditio  $i        Where  a  conveyance  is  made  for  behoof  of  one 
party,  whom  failing,  for  another,  the  rule  or  principle 
si  sine  liberis  decesserit  necessarily  applies,  that  is  to 
say,  the  presumption  of  law  is,  that  in  the  absence  of 
express  declaration  on  the  part  of  the  truster,  the 
substitute  shall  only  succeed  in  the  event  of  the 
institute  dying  without  direct  descendants.^    Thus, 
whel*6  a  Mher,  by  his  deed  of  settlement,  bound 
his   trustees  to   divide   and  pay   over    the    whole 
rest  and  residue   of  his  edtate  equally,  share  and 
^hare  alike,  to  his  two  daughters,  or  the  survivor  of 
them  —  and  one  daughter  was  at  the  time  married, 
and  had  two  children,  and  afterwards  had  another 
child,  and  predeceased  her  father  —  the   children 
were,  upon   the  principle  si  sine  liberis  decesserit^ 
preferred  to  their  mother's  share^   in  competition 
with  their  aunt,  the  other  daughter.^     S6,  also,  in 
the  case  of  Wallace  r.  Wallaces,*  where  trustees 

*  Ab  in  ^ueBtiona  of  Testing  under  trust-de^dB,  the  distinction  between  a 
Conditional  institntioti  and  a  sulmtitution  is  frequently  brought  under 
eonsideration,  it  maj  be  proper  here  to  obserre,  that  a  oonditional  institution 
is  a  destinatioil  to  take  effect  in  a  tertain  event,  as  a  oouTeyance  to  A,  If  in 
life  at  a  certain  peiidd,  cir  in  an  eient  #bich  is  oertaid  to  occur,  but  uncer- 
tain when  it  will  do  so ;  and  fiuling  him  before  Budi  event,  then  to  B,  in  whieli 
dase  the  alternative  destination  to  B  fidls  oti  the  occunence  of  the  event  id 
Question  during  the  life  of  A.  A  sdbstitutioii  is  a  destination  to  a  party, 
"  whom  failing,"  to  B,  in  which  Case  the  right  of  B,  being  merely  postponed 
to  that  of  A,  is  not  eVaduttbd  by  vesting  iti  A,  but  still  becomes  effectual  to  B, 
failing  A.  This  distinttion  may  be  illilsthited  by  the  case  of  a  trust  for 
behoof  of  a  party  or  the  heirs  of  his  tx^y,  whom  fiuling,  to  the  truster's 
lawful  heirs,  in  which,  failing  the  institute  wiUiout  heirs  of  his  body,  goes  to  the 
truster's  heir^  as  conditional  institute ;  and  if  the  estate  has  vested  in  the 
party  first  appointed,  then  to  the  sud  heir  as  substitute  ;  Henderson,  12tfa 
Feb.  1841,  3  D.  548. 

*  See  Ersk.  Inst  c.  3,  t.  8,  s.  47,  note  46.9. 

*  Baillies,  4th  Juno,  1822,  F.  *  28th  Jan.  1807,  M.  Clause,  App.  f). 
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were  directed  to  pay,  on  the  death  of  the  longest 
liver  of  the  truster  or  his  wife,  a  certain  sum  to  the 
truster's  nephew,  and  the  residue  of  his  estate  to  the 
children  of  the  said  nephew  who  should  he  alive  at 
that  period,  equally  amongst  them,  payable  on  their 
respectively  attaining  the  age  of  majority  or  mar- 
riage ;  it  being  farther  declared,  that  in  the  event  of 
th.e  decease  of  any  of  the  said  children  before  such 
period  or  event,  the  share  of  each  one  predeceasing 
should  fall  equally  among  the  survivors  -^—  the  truster 
being  predeceased  by  his  wife  and  nephew,  and  the 
wife  having  survived  the  nephew  and  hki  eldest  son, 
who  left  a  son,  there  being  other  three  sons  of  the 
nephew  alive  at  the  death  of  the  truster's  wife,  —  it 
Ivas  held,  that  the  special  sum  tested  in  the  nephew 
at  the  death  of  the  truster,  that  the  son  of  the  eldest 
child  was  entitled  to  one-fourth  of  the  residue  of  the 
whole  estate,  and  that  the  other  three  sons  of  the 
nephew  were  entitled  equally  to  the  other  three- 
fourths.     In  this  case,  the  fee  had  not  necessarily 
vested  in  the  feither ;  it  did  so  bnly  by  reason  of  the 
existence  of  a  son,  on  the  principle  si  sine  Uteris ;  it 
would  not  have  vested  in  him  had  there  not  been  a 
6on,  for  by  such  a  conveyance  the  property  will  not 
go  to  the  heirs  or  assignees  whatsoever  of  the  first 
fiar ;  it  will  only  do  so  Where  such  is  expressed  in  the 
deed.     So,  also,  in  the  case  of  t^earson  r.  Cassamajor,^ 
where  property  was  conveyed  in  triist  for  behoof  of 
certain  parties,  the  truster's  sisters,  in  liferent,  and 
the  children  of  two  of  them  in  fee,  as  follows :  —  To 
pay  the  surplus  and  capital  of  the  annuities  when 
such  d^ital  sums  should  become  tangible  by  the 

'  16th  December,  1836,  15  S.  275. 


362  PURPOSES  OF  TRUSTS  AS  REGARDS 

deathd  of  the  annuitants  respectively,   share  and 
share  alike,  and  to  the  survivors  or  survivor  of  them, 
after  their  attaining  majority  or  being  married,  or  as 
soon  as  the  capital  should  become  tangible  by  the 
death  of  the  annuitants ;  and  that  until  such  several 
shares    should    become    payable,    the    interest    or 
dividends   of  each  share   to  be  payable  for  their 
maintenance ;  and  in  the  event  of  the  deaths  of  any 
of  the  said  fiars  before  the  term  of  payment,  to  their 
issue  alive  at  the  period  of  payment ;  it  being  also 
farther  provided,  that  in  the  event  of  the  residue  at 
the  truster's  death  not  required  to  be  invested  for  the 
annuities,  or  for  other  specified  purposes,  amounting 
to  a  specified  sum,  such  residue  should  be  divided 
among  certain  legatees  named.     The  truster  having 
died,  being  survived  by  two  of  the  annuitants,  and  by 
five  of  the  residuary  legatees ;  and  thereafter  A,  one 
of  the  legatees  who  had  attained  majority,  having  died, 
leaving  a  testament ;  and  B,  one  of  the  annuitants, 
having  died,    leaving    children,   and  having  made 
a  conveyance  in  favour  of  her  husband,  questions 
arose  as  to  whether  A's  share  of  the  residue  vested 
in  him  previous  to  his  death,  and  whether  B's  share 
had  vested  in  her  children,  or  was  competently  con- 
veyed to  her  husband  by  her  disposition.     It  was 
held,  that  the  residue  being  appointed  to  be  paid  to 
the  residuary  legatees,  share  and  share  alike,  and  to 
the  survivor  of  them,  had  not  so  vested  in  A  and  B, 
as  to  enable  them  effectually  to  dispose  thereof;  and 
that  the  children  of  B,  who  were  in  life  at  her 
death,  were  entitled,  as  conditional  institutes,  to  the 
share  appointed  in  the  first  instance  to  be  paid  to  B, 
and  to  succeed,  along  with  the  other  legatees  alive 
at  the  death  of  B,  to  B's  share  of  A's  provision :  it 
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being  obseryed,  that  this  case  differs  from  that  of 
Wallace  essentially  in  this  only,  that  here  the  testator 
had  so  provided  for  the  case  of  a  child  dying  before 
the  fund  was  set  free,  but  leaving  issue,  as  to  shew 
that  in  actual  intention  he  meant  precisely  what  in 
Wallace's  case  was  presumed  on  a  known  rule  of 
law,  with  the  additional  circumstance  of  a  positive 
exclusion  of  the  child,  if  not  in  life  when  the 
contingency  emerged ;  that  although  the  children  of 
B  must  take,  and  any  child  of  A  would  have  taken 
also,  it  did  not  follow,  that  either  on  general  law,  or 
on  the  provisions  of  the  deed  in  question^  there  was 
a  vesting  in  them  to  transmit  the  right,  independent 
of  the  conditio  si  sine  liberis^  or  the  special  provision 
of  the  testator.^  Where  a  sum  was  conveyed  to  a 
party  for  behoof  of  his  son,  whom  failing,  for  the 
children  of  three  families  equally,  —  the  son  having 
died,  it  was  held,  that  the  sum  must  be  divided 
among  the  children  of  the  three  &milies  in  capita^ 
and  not  among  the  families  collectively;  that 
children  bom  after  the  testator's  death,  but  before 
the  son's  death,  had  right  to  a  share ;  that  the  issue 
of  those  children  who  died  before  the  legatee,  were 
entitled  to  their  parent's  share  ;  but  that  the  heirs  of 
those  who  died  without  issue  before  the  son's  death, 
had  no  claim.^ 

In  a  trust-disposition  where  there  is  no  liferent  £?"**"««? 

''  irom  ipeeifti 

interest  created,  and  whether  there  is  or  is  not  ap^vwon 

1       •         •  '■•II  where  no 

substitution  over,  what  will  amount  to  a  contingency  liferent. 
may  arise  from  a  provision  contained  in  the  deed. 
Thus,  a  contingency  may  arise  from  the  appointment 
of  a  special  duty  to  be  performed  by  the  trustee, 

»  Ibid,  per  Lord  Monerieffi 

■  M'Kenzie,  2d  Feb.  1781,  M.  6602. 
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indicating  a  trust  of  endurance.     Where  trustees 
were  directed  to  divide  the  residue  of  the  truster^s 
succession  in  a  certain  manner,  as  soon  after  his 
death  as  might  he  thought  prudent  and  expedient — 
and  that  the  trustees  should  hring  the  estate  into 
such  a  position  as  to  enable  them  to  make  a  general 
division,  as  by  conterting  the  estate  into  cash  or 
otherwise  —  and  that  if  any  of   the    beneficiaries 
should  predecease    the    truster  or  the  period    of 
division  without  issue,  then  that  their  shares  should 
revert  to  the  general  fund,  —  it  was  held,  that  the 
share  of  a  party  predeceasing  the  period  of  division 
specified  in  the  trust-deed  had  not  vested  in  him.^ 
Where  the  residue  of  a  trust-estate,  after  payment  of 
debts  and  legacies,  was  directed  to  be  converted  into 
money,  and  paid  over  in  six  equal  parts ;  in  par- 
ticular, to  the  child  or  children  of  a  certain  party,  the 
truster's  nephew,  one^ixth  share  —  and  failing  any 
of   them,   by  decease    before    their    marriage    or 
majority,  the  share  of  the   child   or  children    so 
predeceasing  should  Ml  and  accresce  to  the  sur- 
vivor or  survivors  in  equal  portions  —  and  part  of 
the  trust-provisions  indicated  that  a  trust  of  some 
duration  was  contemplated,  —  two  of  the  children 
having  concurred  in  claiming  payment  of  this  sixth 
share,  both   being  in   minority  and   unmarried,  it 
was  held,  that  the  capital  sum  of  the  provision  was 
not  exigible  by  the  children  prior  to  their  majority 
or  marriage.'      So,  also,  where  property  was  con- 
veyed under  trust  for  behoof  of  the  sisters  and  their 
heirs,  in  the  event  that  after  due  advertisements  for 
them,  they  should  claim  within  five  years  fi-om  his 

*  Thorbura,  I6th  Feb.  1836,  14  S.  485. 
'  Campbell,  12th  June,  1640,  2  D.  10B4. 
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death ;  failing  which,  to  certain  other  persons  —  and 
the  eventual  right  of  these  persons  was  thereafter 
restricted  to  a  liferent,  with  the  exception  of  one  of 
them,  to  whom  the  fee  was  given  —  and  no  claim 
had  been  made  by  the  sisters  or  their  heirs,  one  of 
the  liferenters  having  died  within  the  currency  of  the 
five  years,  —  it  was  held,  that  the  right  did  not  vest 
in  these  eventual  legatees  till  after  the  expiration  of 
the  five  years ;  that  the  interest  arising  during  their 
currency  must  be  added  to  the  capital  sum;  that 
the  right  of  the  party  dying  in  the  meanwhile 
lapsed ;  and  that  the  fiar  was  entitled  to  payment  of 
the  share  of  the  £und  corresponding  to  the  share  of 
each  deceasing  liferenter  on  the  death  of  each  of 
them  taking  place.^ 

The  effect  of  a  conveyance  to  trustees,  as  regards  Liferent  wd 
the  rights  of  the  beneficiaries,  appears  very  clearly  ^ 
in  the  case  of  a  conveyance  to  a  party  in  liferent, 
and  his  children  iiascituris  in  fee.  If  a  conveyance 
be  made  to  a  party  in  liferent,  and  his  children 
nasctiuns  in  fee,  the  fee  vests  in  the  parent,  unless 
the  term  liferent  ailenarfy  be  used.  But  if  the  con- 
veyance be  to  trustees,  for  behoof  of  a  certain  party 
in  liferent,  and  his  children  nascituris  in  fee,  the 
parent  has  a  mere  liferent,  because,  being  vested  in 
the  trustees,  no  question  arises  as  to  the  fee  being  in 
pendente. 

The  most  common  case  of  contingent  interest 
under  a  trust,  is,  where  a  liferent  interest  is  created 
in  one  party,  and  the  fee  in  another.  Thus,  where  a 
testator  left  one  son  and  two  daughters,  and  the  son 
being  insolvent,  the   testator  conveyed  his  whole 

»  Stevenaon,  30th  June,  1826,  4  S.  776.    See  also  Johnston,  tup,  page  357. 
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estate,  both  heritable  and  moveable,  to  trustees, 
directing  them  to  pay  an  alimentary  annuity  to  the 
son ;  and  the  conveyance  contained  a  clause,  except- 
ing always  the  liferent  use  and  possession  of  a  house, 
which  he  conveyed  to  the  son  in  liferent,  under 
certain  conditions,  along  with  the  household  furni- 
ture, which,  at  the  son's  death,  without  lawful  issue, 
were  to  belong  to  the  truster's  daughters  equally  in 
fee,  —  the  son  having  no  issue  up  to  the  period  when 
one  of  his  creditors  used  diligence  for  attaching  the 
furniture,  a  bill  of  suspension  and  interdict  was 
passed,  in  respect  that  the  fee  of  the  furniture  was 
not  in  the  son,  but  in  the  trustees.^ 

If  the  conveyance  be,  failing  the  liferenter,  then 
the  fee  to  another  party  unconditionally,  quoad  the 
fiar's  succession,  the  fee  vests  in  him  at  once,  the 
liferent  being  a  mere  burden  on  it.  A  direction  to 
the  trustees,  failing  the  liferenter,  to  pay  the  fee  to 
the  party  appointed,  will  not  infer  that  it  was  neces- 
sarily to  be  postponed  till  that  time.  Thus,  where 
a  testator  conveyed  his  whole  estate,  heritable  and 
moveable,  to  trustees,  who  were  directed  to  pay  the 
free  annual  proceeds  of  it  to  his  three  unmarried 
sisters  and  the  survivor,  and,  after  their  death,  to 
pay  to  six  nephews  and  nieces  of  the  truster,  nomi- 
natim^  or  to  the  children  of  those  predeceasing  that 
period,  certain  specified  sums,  to  bear  interest  from 
the  death  of  the  last  surviving  liferentrix — and  one 
of  the  legatees  survived  the  testator  and  two  of  his 
sisters,  but  predeceased  the  third  sister,  and  left  no 
issue, — it  was  held,  that  the  legacy  had  vested  in  him 
on  the  death  of  the  testator,  and  was  effectually 

'  Spott,  IStl)  M»y,  1B37,  16  S.  916, 
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assignable  by  him  during  his  life,  or  attachable  by 
his  executor  creditor  after  his  death.^  Where  a 
sum  was  conveyed  to  trustees,  to  pay  the  interest  to 
the  truster's  daughter  in  liferent,  and,  at  her  death, 
the  fee  to  the  whole  of  her  children,  share  and  share 
alike,  and  the  children  all  died  in  minority,  prede* 
ceasing  their  mother,  it  was  held,  that  the  fee  had 
vested  in  them,  and  was  carried  by  their  settlements, 
though  the  term  of  payment  was  postponed  until 
after  the  death  of  the  testator's  daughter,  and  the 
grandchildren  predeceased  that  period.* 

Where  a  conveyance  was  for  payment  of  an  annuity 
to  the  truster's  son,  and  a  sum  in  fee  to  the  life- 
renter's  children,  if  arrived  at  majority,  after  his 
death,  or  the  majority  of  the  youngest  of  the  chil- 
dren, in  case  of  the  liferenter's  death  before  that 
period,  and,  failing  any  of  them  by  death  without 
lawful  children,  their  shares  to  the  survivor  —  the 
liferenter  having  survived  the  truster,  but  died 
before  the  majority  of  the  youngest  child,  —  it  was 
held,  that  the  provisions  had  vested  at  the  death  of 
the  father,  from  which  time  interest  became  payable, 
as  the  period  of  vesting,  but  not  of  payment,  had 
arrived.^  Where  a  party  conveyed  a  certain  sum  to 
trustees,  with  directions  that  they  should  set  it  apart, 
and  apply  the  yearly  interest  as  an  annuity  to  A 
during  his  life,  and  that,  on  his  death,  they  should 
divide  and  apply  it  in  a  certain  manner,  paying  a 
certain  portion  of  the  sums  to  B,  and  the  remainder 
to  certain  other  parties,  and  their  respective  heirs, 
in  case  of  their  death,  it  was  held,  that  B's  share 

'  Maxwell,  25th  May,  1837, 15  S.  1005. 
'  Forbes,  26th  January,  1838, 16  S.  374. 
>  Kennedy,  20tli  Jaly,  1841,  3  D.  1266. 
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had  vested  on  the  testator^s  death,  and   was  not 
suspended  till  the  death  of  A.^     But  a  provision 
in  &Tonr  of  a  party  in  fee,  whom  fiiiling,  to  his 
heirs,  will  not  amount  to  such  a  destination  over 
as  to  prevent  the  fee  from  vesting  in  the  first  fiar, 
a  morte  testataris  ;  for  the  legal  maxim,  fueres  est 
eadem  persona  cum  defuncto^  applies  to  such  a  case.' 
In  the  ease  of  Thomson  v.  Reid,^  where  property  was 
conveyed  to  trustees,  for  the  purpose  of  paying  the 
rents  to  a  certain  party,  as  a  liferent  annuity,^— and  it 
was  directed,  that,  on  the  death  of  the  annuitant,  the 
heritage  should  be  sold,  and  the  money  arising  fi!om 
the  sale  distributed  among  the  whole  of  the  chil- 
dren of  the  trustees  sisters,  whom  &iling,  to  their 
descendants,  and  that  in  such  shares  and  proportions 
as  should  be  judged  proper  by  the  trustees,  or  sur« 
vivor  of  them,  according  to  circumstances — and  that, 
in  the  event  of  his  sisters'  children  or  their  descen- 
dants being  all  dead  at  that  time,  the  said  funds 
should   be  applied   to  certain  charitable  purposes, 
—  and,  upon  the  death  of  the  liferenter  and  the  sale 
of  the  property,  the  trustees  refused  to  exercise 
the  discretionary  power  of  distribution,  —  it  was 
held,  that  it  was  the  intention  of  the  truster  to 
call  the  descendants  of  the  sisters*  children  along 
with  th^   sisters'  children,   that    the    descendants 
were  conditional  institutes  along  with  the  parents, 
and  that  the  descendants   of  such  nephews   and 
nieces  as  were  alive  at  the  date  of  the  will  were 

*  MarehlMiika^  ISth  Feb.  1836,  14  S.  521.  See,  however,  BiOston,  8th 
July,  1842,  4  D.  1499,  per  Lord  J.  C.  Hope.  See,  also,  Mirrieea,  17th  Ma/, 
1826,  4  S.  591,  and  inf,  page  879. 

'  See  JohnatoD,  9tfi  Jane,  1840,  2  D.  1041,  per  Lord  Monereiff;  and 
Marohbanka,  ul  tup. 

•  16th  Nov.  1814,  F. 
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entitled  to  draw  their  shares,  per  stirpes^  with  the 
immediate  progeny  of  sisters.  And  in  the  case  of 
Leitch  I'.  Leitch's  trustees,^  where  lands  were  con- 
veyed to  trustees,  to  hold  them  in  trust  for  his 
widow  in  liferent,  during  her  life  and  viduity,  and, 
on  her  death  or  second  marriage,  for  behoof  of  a 
certain  party,  and  his  heirs  and  assignees  whomso- 
ever, in  fee,  in  case  the  said  party  should  survive 
the  truster,  and  be  in  life  at  the  time  of  the  death 
or  second  marriage  of  the  liferentrix ;  whom  failing 
before  either  of  such  periods,  for  another  party  in 
similar  terms;  whom  failing,  in  like  manner  for 
another  party,  but  without  calling  his  heirs  or 
assigns;  whom  foiling,  (but  without  saying  at  the 
death  or  marriage  of  the  liferentrix,)  for  behoof  of 
certain  parties  equally,  and  their  heirs  and  assignees 
—  the  first  two  fiars  having  predeceased  the  life- 
rentrix, who  did  not  marry  a  second  time,  and  the 
third  fiar  having  executed  a  general  disposition,  and 
also  predeceased  the  liferentrix  —  it  was  held,  that 
the  fee  had  vested  in  the  third  fiar,  and  that  the 
general  disposition  by  him  was  effectual  to  evacuate 
the  subsequent  destmations. 

But  where  a  property  was  disponed  in  trust  to  a 
party  in  liferent,  and  her  children  in  fee,  but  it  was  pro- 
vided, that,  in  the  event  of  her  death  without  lawful 
issue,  the  money  should  return  to,  and  form  part  of, 
the  residue  of  the  trust-estate  —  and  the  liferentrix 
had  a  son  who  predeceased  her,  leaving  two  chiU 
dren,  —  on  her  death,  the  children  of  the  son  were 
held  to  be  preferable  to  his  creditors,  as,  in  virtue  of 
the  ulterior  purpose,  no  right  ever  vested  in  him ; 


*  2d  June,  1826,  4  S.  659,  AfT.  3,  W.  S.  366. 
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and  he  conld  never  have  demanded  payment,  unless 
he  had  survived  the  liferentrix.*  Where  a  bond  of 
provision  was  made  payable  to  trustees,  for  behoof 
of  the  truster's  daughter  in  liferent,  for  her  liferent 
use  only,  and  in  fee  to  the  child  or  children  of  her 
body  equally,  if  more  than  one ;  whom  failing,  to  his 
own  heirs,  at  the  first  term  after  his  death ;  and  the 
daughter  had  then  four  children,  and  died  prede- 
ceased by  three  sons,  and  survived  by  a  daughter, 
the  pursuer,  the  issue  of  one  of  the  sons  being" 
defenders,  the  questions  being.  Whether  the  provi- 
sion vested  in  the  children  of  the  daughter  during 
her  lifetime  ?  and  whether,  if  it  did,  being  a  move- 
able succession,  the  shares  of  the  predeceasing  children 
went  to  the  executors,  and  so  to  the  pursuer  equally 
with  the  fether  of  the  defenders? — it  was  held,  (by 
Lord  Mackenzie,  and  affirmed  by  the  Court,)  1st, 
That  the  subject  was  heritable ;  2d,  That  the  design 
was  to  provide  for  the  daughter,  and  the  children 
she  should  leave  behind  her ;  3d,  That,  conveying  the 
jus  crediti  accordingly  to  trustees,  it  was  to  be  held 
for  the  daughter  during  her  life,  but  for  her  in  life- 
rent, and  the  child  or  children  of  her  body  equally, 
if  more  than  one,  and  who  they  were  could  be  known 
only  at  her  death ;  and  that  the  heirs  of  the  children 
(who  might  not  be  heirs  to  each  other  in  the  case  of 
a  second  marriage)  were  excluded  by  the  destination 
to  his  own  heirs.*  Where  a  testator  conveyed  his 
property  to  trustees,  to  be  held  in  part  for  a  married 
daughter,  for  her  liferent  use  allenarly,  and  in  fee 
for  her  children,  and,  failing  her  children,  for  her 
other  heirs  and  assignees  whatsoever — and  she  had 

*  Glendinning,  30th  Nov.  1825,  4  S.  237. 

'  CUveriDg,  12th  Nov.  1833 ;  fully  stated  in  ThomBon,  2  S.  Rod  M.  320. 
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four  children,  who  all  predeceased  her,  two  of  them 
only  having  issue,  and  two  having  assigned  their 
interest  to  their  husbands, — ^it  was  held,  on  the  death, 
of  the  liferentrix,  that  no  right  of  fee  had  previously 
vested  in  any  of  the  children,  so  as  to  be  transmis- 
sible by  them,  in  respect  that  the  provision  to  the 
heirs  and  assignees  of  the  liferenter,  failing  the 
children  of  the  Uferenters  and  their  issue,  clearly 
shewed  the  trust  was  to  continue,  and,  therefore,  the 
vesting  be  suspended  till  the  death  of  the  liferenter, 
there  being  a  clear  distinction  between  a  grant  to 
children,  and  a  grant  to  them,  their  heirs,  and 
assignees,  in  such  a  question  as  this.^  Where  a 
testator  directed,  that,  in  the  event  of  his  children 
dying  in  minority  and  unmarried,  his  trustees  should 
pay  the  interest  of  the  trust-fund  to  his  wife,  if 
surviving  him,  for  her  aliment  during  her  life,  and, 
upon  her  death,  the  fee  to  his  assignees  or  legatees ; 
whom  failing,  to  A,  his  brother,  and  his  lawful 
issue ;  whom  failing,  to  B,  his  brother,  and  his  sisters, 
equally  Setwixt  them,  their  heirs,  and  assignees; 
and  the  truster  died  without  executing  any  other 
settlement,  and  his  only  child  survived  him,  but 
died  an  unmarried  minor,  the  truster  being  survived 
by  his  wife  and  brothers,  A  and  B,  and  his  sister  — 
it  was  held,  that  the  fee  did  not  vest  before  the 
term  of  payment,  and  had  not  vested  in  A  during 
the  existence  of  the  liferent  interest.^  In  this  case, 
the  trustees  were  to  pay  the  liferent  interest  annu- 
ally, and  the  fee  on  her  death.  The  free  transmission 
of  the  fee  being  thus  almost  expressly  postponed,  the 

'  Mowbray,  9th  July,  1834,  12  S.  910  ;  Aff.  2  S.  and  M.  305  ;  see  also 
Dick,  4th  Jaly,  1828,  6  S.  1065. 
■  Wright,  901  July,  1840,  2  D.  1357. 
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circumstance  that  the  term  of  vesting  of  the  fee 
must  arrive,  could  not  affect  it,  as  it  was  uncertain 
that  it  Vould  do  so  during  the  lifetime  of  the  party 
first  mentioned  to  take  the  fee.  There  were  no 
words  tending  to  vest  the  fee  in  that  party,  whilst, 
on  the  other  hand,  there  was  an  enduring  trust  for 
stated  purposes,  for  which  purposes  the  fee  was  in 
the  trustees. 

Substantially,  the  view  taken  by  the  majority  of 
the  Judges  in  the  Court  of  Session,  in  the  case  of 
Leitch,^  was,  that  where  there  is  a  trust-conveyance 
of  a  liferent  to  one  party,  and  fee  to  another  or  others, 
without  any  special  condition  expressed  in  the  deed, 
the  fee  must  be  in  some  one,  although  it  could  not 
be  exercised  during  that  period,  and  that  the  feudal 
investiture  by  the  trustees  could  only  vest  a  fiduciary 
fee  in  them  —  not  the  actual  fee,  which,  therefore, 
could  only  be  in  the  fiar,  and  must  give  to  him 
the  same  right  as  if  it  were  held  by  the  trustees 
for  his  immediate  behoof.  The  case  of  Thpmson'  ia 
somewhat  similar,  but  not  so  strong,  by  any  means, 
as  an  authority,  for  there  was  in  it  a  special  duty 
to  be  performed  by  the  trustees,  namely,  to  sell  the 
property,  and  divide  the  estate  amongst  a  class  who 
were  clearly  substitutes,  and  not  mere  conditional 
institutes,  as  held  by  the  Court.  In  these  circum- 
stances, and  as  the  terms  of  the  judgment  of  the 
House  of  Lords  rests  generally  upon  the  intention 
of  the  truster,  as  implied  from  the  terms  of  the  deed, 
as  shewing  an  exception  in  regard  to  the  special  party 
in  question ;  and,  moreover,  as  it  does  not  appear  to 
have  been  observed,  that  the  circumstance  of  the 

»  Ut  tup,  pftge  369.  •  Ut  mp.  page  368. 
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conveyance  to  the  party  in  question  not  being  to 
him,  his  heirs,  and  successors,  was  strictly  a  much 
stronger  circumstance,  as  shewing  that  the  ulterior 
interests  were  intended  to  take  effect,  than  the  cir- 
cumstance of  the  special  period  of  time,  namely,  the 
death  or  marriage  of  the  liferentrix,  being  omitted 
in  that  case,  —  that  is,  if  any  inference  was  to  be 
drawn  from  these  omissions,  —  this  question  may, 
indeed,  be  held  as  conclusively  determined  by  sub- 
sequent and  recent  cases.     In  the  case  of  Mowbray 
V.  Scougals,  already  referred  to,^  considerable  doubt 
was  at  first  expressed  as  to  whether  the  case  of 
Leitch  did  not  form  a  conclusive  precedent  as  regards 
this  question ;  but  the  view  ultimately  taken  of  the 
case  in  question  must  undoubtedly  be  held  as  deter- 
mining, that  the  conveyance  of  property  for  behoof 
of  a  series  of  parties  consecutively,  where  the  actual 
beneficide  interest  —  that  is,  the  Jus  exigendi — is 
suspended  until  the  occurrence  of  a  specified  event, 
as  the  termination  of  a  liferent,  the  entire  fee  is 
vested  in  the  trustee,  to  the  exclusion  of  a  right 
vesting,  which  shall  be  effectual  to  alter  the  order  of 
succession  from  that  indicated  by  the  truster.     Such 
a  conveyance  is  subject  to  the  restrictions  pointed 
out   by  law,  as  the   conditio   si  sine  Uteris ;   but 
it  must  be  observed,  that,  as  regards  interpretation 
of  matter  of  intention,  as  indicated  by  the  deed, 
vesting,  to  the  effect  of  fixing  or  altering  a  line  of 
succession,  is  quite  distinct  from  the  existence  of 
the  right,  for  example,  to  pursue  for  implement  of 
the  conditions  of  the  trust,  against  the  trustee,  which 
requires  an  interest  merely,  and  therefore  is  compe- 

'  Sup,  i^age  371. 
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tent  to  all  substitutes,  or  others  interested  under  the 
deed ;  whereas,  in  such  a  ease  or  question  as  that 
under  consideration,  there  is  a  declaration  of  inten- 
tion, namely,  the  appointment  of  a  series  of  parties 
who  are  to  take  in  succession,  after  the  occurrence 
of  a  certain  event.  It  is  not  enough  to  say,  that  the 
interest  of  an  institute  is  certain  to  take  effect  on  a 
certain  event,  as  the  expiry  of  the  liferent,  for,  until 
that  period,  a  spes  successionis  exists  in  all  equally ; 
and  as  it  cannot  be  ascertained  until  that  period 
who  will  succeed,  the  specification  of  the  period  of 
time  must  necessarily  amount  to  the  declaration  of 
a  condition,  a  circumstance  which  necessarily  infers 
entire  investiture  in  the  trustee,  and  consequent 
suspending  of  vesting,  as  regards  ulterior  interests. 
Thus,  where  it  was  directed  that  the  free  produce 
of  an  estate  should  be  invested  by  the  trustees,  as  a 
capital  sum,  on  heritable  security,  for  the  benefit  of 
the  truster's  heirs,  and  that  the  interest  thereof 
should  be  payable,  one-half  as  an  annuity,  to  certain 
ladies,  and  one-half  to  a  grandnephew,  and,  on  the 
annuity  being  terminated,  the  whole  capital  to  be 
paid  to  the  grandnephew,  and  the  heirs  of  his 
body,  whom  failing,  to  certain  others  specially 
named, — it  was  held,  that  the  grandnephew  was  not 
entitled  to  claim  payment  of  one-half  of  the  prin- 
cipal sum  during  the  subsistence  of  the  annuity  in 
favour  of  the  ladies.^ 

Where  a  party  conveyed  certain  property  to 
trustees  for  behoof  of  his  daughters  in  liferent,  and 
their  children  in  fee,  declaring,  that,  in  case  any  of 
them  should  decease  without  issue,  their  provisions 

^  Grieve*8  Tnistees,  9th  June,  1830, 8  S.  896. 
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should  belong  and  be  divided  equally  to  and  among 
the  surviving  sisters,  and  their  heirs  and  assigns,  it 
was  held,  that  the  provision  as  to  the  succession  of 
surviving  daughters,  and  the  heirs  of  such  survivors, 
to  the  provision  of  any  of  the  daughters  who  might 
die  without  issue,  was  not  to  be  understood  as  apply- 
ing only  to  the  case  of  any  of  them  predeceasing 
the  truster,  but  as  applicable  to  the  case  of  any  of 
them  dying  without  children,  quando  cunque^  and 
that  a  conditional  institution  was  created  in  the 
survivors  and  their  heirs,  whereby  there  could  be  no 
vesting  of  the  fee  of  any  of  the  provisions  in  the 
beneficiaries,  nor  any  power  in  them  to  affect  the 
succession  to  the  fee,  by  deeds  either  mortis  causa 
or  inter  vivos}  Where  trustees  were  directed  to 
sell  the  truster's  whole  property,  and  pay  the  interest 
to  the  truster's  widow  in  liferent,  and,  after  her 
death,  to  invest  the  capital  for  the  purpose  of  paying 
the  interest  of  one-lialf  of  the  ftinds  as  an  annuity  to 
the  truster's  niece;  whom  failing,  to  certain  other 
nieces ;  whom  failing,  to  become  part  of  the  common 
stock,  and  to  pay  the  interest  of  the  other  half  in 
like  manner,  as  soon  as  invested,  to  a  certain  grand- 
nephew  in  liferent,  the  liferent  of  the  half  for  behoof 
of  the  nieces  to  accresce  to  the  grand-nephew's  life- 
rent, the  fee  of  the  whole  being  thereafter  directed 
to  be  ai)propriated  to  the  said  grand-nephew  and  the 
heirs  of  his  body ;  whom  failing,  to  his  father  and 
uncle,  the  truster's  nephews,  equally,  and  the  heirs 
of  their  bodies  respectively;  and,  "failing  all  of  them," 
to  a  certain  party,  not  a  relative  of  the  truster — the 
grandnephew  having  died  unmarried,  and  before  the 
niece   first  mentioned,  the  other  liferenters  being 

*  DcnnbtouD,  22d  Nov.  1838, 1  D.  69. 
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dead,  and  the  nephew  having  died,  the  latter  un- 
married,—  it  was  held,  that  the  daughter  and  only 
child  of  the  elder  nephew,  (the  sister  of  the  insti- 
tute,) was  to  be  preferred  to  the  party  named  to 
take,  failing  all  the  others.^ 

Where  there  is  an  express  contingency,  there  can 
tinJISryriifc- be  no  vesting  until  that  contingency  be  purified. 
Minltt^n  Thus,  when  trustees  were  directed  to  pay  the  rents 
"^•^  of  certain   property  to  A  during  his  life,  and  to 

convey  the  property  to  him  and  the  heirs  of  his 
body,  in  the  event  of  his  marrpng  and  having 
children  ;  but  that  in  the  event  of  his  not  marrying, 
and  not  having  children,  to  convey  to  B,  and  his 
heirs  and  assignees  whatsoever —  and  B  predeceased 
A  without  issue  —  and  A  afterwards  died  without 
having  been  married, — it  was  held,  in  a  competition 
between  the  heir  of  line  and  the  heir  of  conquest  of 
B,  that  no  right  had  vested  in  B  prior  to  his  death, 
and  that  the  heir  was  the  party  entitled  to  succeed.' 
Where  a  husband  and  wife,  by  a.  trust-deed,  dis- 
])oned  their  estates  and  effects  to  themselves  jointly, 
for  their  joint  and  several  liferents  allenarly,  and  to 
the  trustees  in  fee,  declaring  the  settlement  irrevo- 
cable at  the  death  of  either  of  them — and  bequeathed 
certain  legacies,  declaring,  that  in  the  event  of  the 
death  of  any  of  the  legatees  prior  to  the  survivor  of 
the  trusters,  they  should  thereby  fall  and  belong  to 
their  executors  or  next  of  kin  —  and  a  legatee 
survived  one  of  the  testators,  but  predeceased  the 
other,  —  it  was  held,  that  the  legacy  belonged  to  the 
legatee's  nearest  of  kin,  as  conditional  institutes.'' 

'  Bell,  22d  May,  1040, 2  D.  880. 

*  Miller,  19th  January,  1831,  9  S.  295. 

'  LawsoD,  24th  Jan.  1826,  4  S.  384  ;  Aff.  2  W.  S.  625. 
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Where  a  disposition  was  made  to  trustees  for 
behoof  of  a  party  arid  her  husband,  or  the  longest 
liver  of  them  in  liferent  for  their  liferent  use 
allenarly,  and  on  the  death  of  the  longest  liver,  the 
fee  to  a  niece  of  the  truster,  nominatimy  in  the 
event  of  there  being  no  other  lawful  children  of 
the  truster's  other  daughters  then  in  life ;  but  that 
in  the  event  of  there  being  such  issue,  the  property 
should  be  equally  divided  betwixt  them  and  the  said 
party  named;  and  that,  failing  the  said  party  and 
her  issue,  it  should  be  conveyed  in  a  certain  manner 
to  other  parties  mentioned,  —  it  was  held,  that  the 
fee  of  the  legacy  was  not  intended  to  vest  till  the 
death  of  the  liferenters.^  And  where  a  party's 
whole  estate  was  conveyed  for  certain  purposes,  with 
directions  to  the  trustee  to  accumulate  the  residue 
during  the  lives  of  two  sisters  who  were  to  receive 
certain  annuities  out  of  it,  and  for  six  months  after 
the  death  of  the  longest  liver,  after  which,  and  after 
having  set  apart  a  sum  to  a  particular  party,  the 
residue  to  be  divided  among  the  truster's  nephews 
and  nieces,  and  two  grand-nieces,  it  being  declared, 
that  the  shares  of  the  nephews  and  nieces  should  be 
lent  out  on  heritable  security,  the  interest  whereof 
to  be  taken  payable  to  them  in  liferent,  for  their 
liferent  use  of  the  interest  thereof,  and  to  the 
children  of  their  bodies  in  fee ;  and  in  case  of  the 
death  of  any  of  them  without  children,  then  the 
share  of  the  predeceaser  to  go  to  the  survivors ;  it 
being  also  declared,  that  the  interest  of  the  shares 
falling  to  his  nieces  and  grandnieces  should  be 
taken  payable  to  them,  exclusive  of  the  jus  mariti\ 

'  BudiauAD,  12th  Feb.  1830,  8  S.  516. 
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and  not  to  be  affected  by  the  diligence  of  creditors, — 
it  was  held,  that  the  share  of  one  of  the  grandnieees, 
who  had  survived  the  testator,  but  died  before  the 
period  of  distribution,  had  not  vested  in  her ;  that  the 
other  grandniece  was  not  restricted  to  a  liferent  of 
the  share  of  the  residue  given  to  her,  and  that  the 
fee  vested  in  her,  and  not  in  her  children ;  that  the 
right  to  the  fee  of  their  shares  vested  in  the  children 
of  the  nephews  and  nieces  at  the  period  of  division, 
subject  to  the  liferent  of  their  parents.^  Here  there 
was  both  an  express  contingency  and  a  duty  to  be 
performed,  clearly  shewing  a  trust  of  continuance. 
ttoge'^.'ltfi-  1°  *^®  ^^^  ^^  Provan  v.  Provan,^  where  a  sum 
dSrtinltor*  ^^  directed  to  be  laid  out  by  trustees,  and  the 
over.  interest  applied  in  the  payment  of  a  certain  annuity, 

and  after  the  death  of  the  annuitant,  the  trustees 
were  to  uplift  and  divide  the  principal  sum  among 
the  children  of  the  annuitant,  and  the  heirs  of  those 
children  predeceasing  the  annuitant,  —  it  was  held, 
that  the  provision  of  the  principal  sum  did  not  vest 
in  the  children  until  the  death  of  the  annuitant.  In 
accordance  with  which,  in  the  case  of  Johnston  r. 
Johnston,^  where  trustees  were  appointed  to  pay  a 
certain  annuity  to  the  truster's  sister  and  her 
husband,  and  the  longest  liver  of  them,  and,  six 
months  subsequent  to  the  death  of  the  longest  liver, 
to  pay  a  certain  sum  equally  among  their  children, 
excluding  the  jtis  mariti  ;  it  being  also  provided,  that 
in  case  any  of  their  children  should  predecease  their 
parents,  leaving  children  behind  them,  the  respective 
shares  of  those  predeceasing  were  to  be  equally 
divided  among  such  children, — it  was  held,  that  the 

t  Robertson,  6di  Juue,  1843,  5  D.  1117.        '  litli  Jan.  1840,  2  D.  298. 
"  9ai  Jane,  1840,  2  D.  1038. 
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legacy  in  favour  of  the  children  did  not  vest  till  the 
death  of  the  longest  liver  of  the  annuitants  ;  and  that 
it  fell  to  be  divided  equally,  per  stirpes^  among  the 
children  surviving,  and  the  issue  of  those  who  had 
predeceased. 

In  these  last-mentioned  cases,  it  was  held  by  the 
Lord  Ordinary,  (Lord  Moncrieff,)  that  as  there  was 
no  ulterior  destination,  the  fee  did  vest  in  the  fiar 
on  the  death  of  the  truster,  although  the  term  of 
payment  was  postponed.  And  although  it  was  held 
by  the  Court,  that  from  the  special  intention  of  the 
truster,  as  indicated  by  the  deed,  the  trusters  had 
not  intended,  in  these  cases,  that  any  right  to  the  fee 
should  vest  till  the  expiry  of  the  respective  liferents, 
still  it  is  not  to  be  supposed  that  these  cases  are 
inconsistent  with  the  rule  already  stated,  that  in  a 
conveyance  to  trustees  for  behoof  of  one  party  in 
liferent,  and  of  another  in  fee,  the  fee  vests  in  the 
beneficiary  from  the  death  of  the  truster,  the  liferent 
being  a  mere  burden  on  the  fiar's  right ;  although  the 
property  be  vested  in  the  trustees,  it  is  so  for  the 
purpose  of  securing  the  liferent,  and  not  with  a  view 
to  any  mere  presumable  contingent  interest  in  the 
fee.  Such  contingent  interest,  to  have  effect,  must 
either  be  expressly  declared  by  the  deed,  or  neces- 
sarily inferred  from  it.^ 

Where  the  truster  directs  payment  to  be  made  Direction  to 
during  the  subsistence  of  a  liferent,  there  can  be  no  ^rtian  Mt 
room  for  a  presumption  as  to  the  time  of  vesting;  bton°cl^oTiif«- 
there  is  no  contingency  dependent  upon  that  event,  **"** 
for  such  is  specially  excluded,  and  the  right  vests 

*  See,  however,  Ralstou,  BUi  July,  1842,  4  D.  1496. 
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independent  of  it.*     Thus,  where  a  father  conveyed 
his  property,  heritable  and  moveable,  with  power  to 
sell,  for  the  purposes  of  paying  certain  annuities  and 
legacies,  and   paying   the   residue,   subject   to    the 
annuities,  equally  between  his   two   sons   and    the 
survivor  of  them,  in  the  event  of  either  of  them 
predeceasing    the    other    without    being    lawfully 
married,  and,  failing  them  both  before  marriage,  to 
his  daughters  —  and  both  sons  survived  the  father, 
but  one  predeceased  the  other,  leaving  a  general 
will,  —  it  was  held,  that  an  equal  part  of  the  whole 
residue  vested  in  each  of  the  sons,  morte  testatorisy 
so  as  to  be  carried  by  the  veill  of  the  predeceasing 
son  to  the  evacuation  of  the  substitution  in  favour  of 
the  other.* 
^'^ItonbJ       With  regard   to   the  identification  of  funds,  as 
5*fa^d!^°  finally  uplifted  and  appropriated  by  a  beneficiary, 
benefldaiy.    M'hcre  a  sum  was  made  payable  to  a  party  on  attain- 
ing the  age  of  twenty-one  years  complete,  &iliug 
which,  or  in  the  event  of  his  surviving  that  term,  — 
then  failing  his  disponing  the  sum, — ^that  the  trustees 
should    accumulate   the   trust-fund   for   behoof   of 
grandchildren — and  the  trustees  did  not  accept,  and 
the  beneficiary  survived  the  term,  and  uplifled  the 
fiind,   and   died    intestate  —  it   was   held,   that   it 
belonged  to  his  executors,  and  not  to  his  grand- 
children.'   Where  a  testator  directed  that  his  trustees 
should,  at  the  expiry  of  fourteen  years  from  his  de- 
cease, dispose  of  certain  lands,*and  divide  the  proceeds 


*  See  Scheninuui,  25th  June,  1828^  6  S.  1019  ;  Shaw,  6  S.  1149  ;  Bruce, 
28th  June,  1833,11  S.  799. 
'  Ramsay,  26tb  June,  1833, 11  S.  78G. 
'  Johnston,  28th  June,  1831,  9  S.  806. 
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among  his  surviving  children,  the  shares  of  those 
predeceasing  without  issue  accrescing  to  the  sur- 
vivors equally;  it  being  provided,  also,  that  the 
shares  falling  to  each  should  not  be  liable  to  be 
affected  by  their  debts  or  deeds  while  in  the  hands 
of  the  trustees,  and  should  only  be  liable  to  such 
contingencies  after  the  same  should  be  actually  paid 
over  and  discharged;  and,  shortly  after  expiry  of 
the  term,  three  sons  and  three  daughters  of  the 
testator  then  surviving,  the  trustees,  with  consent 
of  the  sons,  entered  into  a  minute  of  sale,  whereby 
they  bound  themselves,  on  payment  of  the  price,  to 
dispone  the  lands  to  the  daughters,  the  entry  being 
at  Martinmas  following,  and,  some  days  thereafter, 
one  of  the  sons  died,  having,  previous  to  the  date  of 
the  minute,  disponed  his  right  of  succession  to  his  | 

sisters,  —  it  was  held,  that  the  share  of  the  price  ! 

or  value  of  the  lands  effeiring  to  the  deceased,  had 
not  vested  in  him  at  the  date  of  his  death,  so  as  to 
to  be  carried  by  the  disposition  to  his  sisters,  but 
accresced  equally  to  them  and  their  two  brothers.^ 

A  bequest  to  children  named,  subject  to  a  power  ^^^^^^^J* 
of  division,  &iling  the  execution  of  the  power,  vests  ^naian, 
as  at  the  period  of  the  truster's  death.^  Where 
trustees  were  directed  to  pay  the  proceeds  of  a  fund 
to  A,  as  an  alimentary  annuity,  and  the  ftmd  itself, 
after  his  death,  to  any  person  to  whom  he  might 
leave  and  bequeath  it,  and,  failing  such  nomination, 
to  his  heirs-at-law,  and  A,  after  executing  a  will, 
predeceased  the  testator,  —  it  was  held,  that  the 
ftmd  belonged  not  to  the  heir  instituted  by  A,  but 
to  his  heirs-at-law ;  for  the  ftmds  had  neither  vested 

*  WUkie,  27th  Jan.  1837, 15  S.  431  ;  see  also  tup.  page  358. 

*  Sivwright,  27th  Jan.  1824, 2  S.  64.). 
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in  the  donee  of  the  power,  nor  in  the  trustees  for  his 
behoof/ 


SECTION  III. TKUSTS  BY  OPERATION  OF  LAW,  REVERfilONART 

INTERESTS,  &C. 

Right  to  ■or-      Ijj  trust-deeds,  as  in  the  case  of  all  other  disposi- 
'»^-  tions  of  property,  unless  so  specially  declared  by  the 

terms  of  the  deed,  the  natural  order  of  succession, 
as  regards  the  truster's  property  generally,  remains 
unaltered;  and,  therefore,  if  there  be  any  surplus 
over  and  above  what  is  conveyed  by  it,  such  will 
belong  to  the  truster's  heirs-at-law.  So,  also,  if 
there  eventually  come  to  be  a  surplus,  after  the 
trust-purposes  shall  have  been  fulfilled,  such  surplus, 
whether  arising  termly  during  the  subsistence  of  the 
trust,  or,  more  generally,  at  its  termination,  if  the 
terms  of  the  trust-deed  be  not  so  general  as  to 
include  the  whole  residue,  of  whatever  kind,  will,  by 
resulting  trust,  belong  to  the  heir-at-law,  there  being 
a  right  in  the  heir  of  the  truster,  as  well  as  in  those 
directly  interested  under  the  trust,  to  enforce  the 
proper  performance  of  the  purposes  of  the  trust  and 
application  of  the  funds  ;^  for  every  right  inherent 
in  the  truster,  other  than  such  as  are  reserved  to 
himself  personally  by  the  terms  of  the  deed,  in  the 
nature  of  a  liferent  reservation  or  interest,  will  pass 
to  his  heini,  which  is  a  right  independent  of  any 
intention  not  expressly  contained  in  the  deed ;  for 

'  Henry,  19th  Feb.  1824,  2  S.  725. 

*  M'Leiflh'B  TnutoM,  26th  Bfay,  1841,  3  D.  914  ;  Christie,  6th  July,  1774, 
M.  5755  ;  Hill,  14th  April,  182q,  2  W.  S.  91. 
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all  acts  amounting  to  disinherison  are  strictly  inter- 
preted as  against  the  interest  created  by  the  deed.* 
So,  also,  in  regard  to  reversionary  interests  under  JJJJ^^JJ^'' 
the  deed ;  the  trustee  is  no  less  bound  to  attend  to  «n^d«^ 

>  The  heir  is  a  person  highly  favoured  in  the  law  of  EngUuid  ;  he  is  not 
excluded  from  a  resulting  trust  on  bare  conjecture  ;  Halliday  e.  Hudson,  S 
Yes.  211,  per  Lord  Loughborough  ;  see  also  Kellett  v.  Kellett,  3  Dow,  248  ; 
Amphlett  v,  Parke,  2  R.  and  M.  227  ;  Phillips  r.  Phillips,  1  M.  and  K.  661. 
And  there  must  be  positive  evidence  of  a  benefit  intended  to  the  devisee,  apd 
not  merely  negative  evidence  that  no  benefit  was  intended  to  the  heir ;  for 
the  trust  results  to  the  real  representative,  not  on  the  ground  of  intention,  but 
because  the  ancestor  has  declared  no  intention ;  see  Hopkins  v.  Hopkins, 
Gas.  t  Talb.  44  ;  Tregonwell  «.  Sydenham,  3  Dow,  211  ;  Lloyd  v.  Spillet,  2 
Atk.  151  ;  Habergham  v.  Yiucent,  2  Yes.  jun.  225.  Thus,  a  legacy  to  the 
heir  will  not  prevent  a  trust  from  resulting  ;  Randall «.  Bookey,  2  Yem.  425, 
S.  C.  Pr.  Ch.  162;  Hopkins,  ut  tup,;  Starkey  v.  Brooks,  1  P.  W.  390, 
overruling  North  e.  Crompton,  1  Ch.  Ca.  196 ;  but,  joined  to  other 
circumstances  in  favour  of  the  devisee,  it  will  not  be  wholly  ineffectual ; 
Rogers  «.  Rogers,  8  P.  W.  193,  S.  C.  Sel.  Ch.  Ca.  81  ;  see,  also,  Docksey  e. 
Docksey,  3  £q.  Ca.  ab.  506 ;  King  e.  Denison,  1  Y.  and  B.  274  ;  Amphlett 
V.  Parke,  2  R.  and  M.  230  ;  Mallabar  v.  Mallabar,  Cas.  t.  talb.  78.  It  may  be 
observBd,  that  the  term  re$uUing  trtut  includes  rights  both  resulting  to  heirs 
and  to  others  ;  for  in  England,  the  heir,  although  favoured,  is  not  a  party 
of  the  same  importance  as  in  Scotkmd,  where,  in  consequence  of  strict 
technical  forms,  and  otherwise,  his  right  cannot  be  taken  away,  unless  by 
positive  conveyance.  So  that,  strictly  speaking,  the  right  arising  to  the  heir 
otherwise  than  by  express  declaration  in  the  trust-deed,  is  not  a  resulting 
trust  arising  under  the  deed,  but,  as  stated  above,  a  right  existing  indepen- 
dently of  it,  whether  that  interest  arises  as  a  general  limitation  of  the  trust- 
right,  or  teimly,  in  the  nature  of  a  residuary  interest ;  the  term  emerging 
truti,  as  frequently  used  in  onr  law,  that  is,  where  a  trust  has  not  existed  ab 
origine,  but  has  subsequently  emerged  as  a  necessary  consequence,  or  by 
legal  interpretation,  and  reiulting  tnute  in  the  English  law,  are  more 
dmilar ;  see  opinion  of  Lord  Glenlee,  in  Macfarbuie,  23d  May,  1837,  15  S. 
978.  In  England,  accordingly,  this  resulting  interest  may  be  rebutted  by 
positive  evidence,  by  parole,  that  the  testator's  intention  was  to  confer  the 
surplus  interest  beneficially  ;  Crompton  v.  North,  as  cited  Gainsborough  v. 
Gainsborongfa,  2  Yer.  253  ;  Docksey,  «t  tup. ;  Mallabar,  vU  tup, ;  Cook  v. 
Hutchmson,  1  Keene,  50,  per  Lord  Langdale.  But  such  interpretation  or 
qualification  of  a  deed  by  parole,  could  not,  of  'course,  be  sustained  in 
Scotland.  And  in  England,  where  a  trust  results  to  the  settlor  or  his 
representative,  not  by  presumption  of  law,  but  by  force  of  the  written  instru- 
ment, (he  trustee  is  of  course  not  at  liberty  to  defeat  tiie  resulting  trust 
by  the  production  of  extrinsic  evidence  by  parole  ;  see  Langham  e.  Sanford, 
17  Yes.  442,  S.  C.  19,  Yes.  643  ;  Rachfield  e.  Careless,  2  P.  W.  158  ;  Gladding 
e.  Yapp,  5  Mad.  59  ;  White  e.  Evans,  4  Yes.  21  ;  Walton  e.  Walton,  14  Yes. 
322  ;  see  L.  on  T.  134, 135  $  and  9up.  pp.  12,  29,  30. 
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the  interests  of  the  party  having  a  right  of  reversion, 
than  to  other  and  primary  interests  ;^  for  the  rever- 
sionary interest  is  as  much  a  declared  interest  as  any 
under   the   deed.     Such   reversionary  interests,    of 
course,   vary  considerably,  —  as,  being  reversionary 
interests  of  a  trust-conveyance,  omnium  bonorumy 
or  of  a  special  sum  or  subject  where  the  conveyance 
is  a  limited  one.     In  the  former  case,  where  it  is  to 
the  truster's  heir,  it  simply  amounts  to  a  reservation 
of  the  rights  of  that  heir,  otherwise  than  as  affected 
by  the  primary  purposes  of  the  trust.     If  to  a  party 
not  a  natural  heir,  it  amounts  to  the  declaration  of  a 
specific  interest.     Such  interests  are  contingent,  but 
arising  or  vesting  simultaneously  with  the  primary 
trust-purposes,  but  subject,  as  regards  the  beneficial 
interest  thereby  conferred,  to  the  fulfilment  of  these 
pvtw  «•    purposes.     Nor  does  the  exclusion  of  an  heir,  in  one 
bdr.  character,  necessarily  exclude  him  in  another.   Thus, 

where  a  party,  by  his  trust-deed  of  settlement  in 
words,  disinherited  his  eldest  son,  and  conveyed  his 
property  to  trustees,  to  hold  for  his  second  son  till 
he  should  attain  a  certain  age ;  and,  in  the  event  of 
his  dying  before  that  period,  for  his  issue,  or  the 
issue  of  the  truster^s  eldest  son ;  and,  failing  such 
issue,  for  the  truster's  heirs  and  assignees  whatso- 
ever—  and  the  second  son  died  without  issue  before 
attaining  twenty-five — and  the  eldest  son,  having 
no  children,  expede  a  service  as  nearest  heir  of  his 
father,  and  brought  an  action  against  the  trustees, 
concluding  to  have  them  ordained  to  denude  in  his 
favour,  as  the  nearest  heir  of  the  testator  —  it  was 
held,  that  the  disinheriting  words  could  not  preclude 

'  See  tup,  part  2,  c  5  ;  part  2,  c.  7. 
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his  taking  as  his  father's  nearest  of  kin,  when  the 
succession  opened  to  that  class ;  but  that  it  was  only 
on  the  absolute  failure  of  issue  of  the  two  sons  that 
that  destination  took  effect,  and  not  on  the  event  of 
none  such  being  in  existence  at  the  period  of  the 
death  of  the  youngest  son;  and  that,  while  the  eldest 
son  might  have  issue  of  his  body,  the  trustees  could 
not  be  called  on  to  denude  absolutely  in  his  favour  ;^ 
but,  as  already  mentioned,  he  was  allowed  to  receive 
the  rents,  on  caution  to  repeat  in  the  event  of  issue.^ 
Thus  the  party  was  excluded  as  eldest  son,  but  yet 
was  not  excluded  as  heir  whatsoever  of  the  truster. 

A  trust  of  the  kind  now  alluded  to  arises  in  the  wben 
case  of  a  party,  who  is  a  beneficiary  under  a  trust-  ^!^^ 
deed,  being  presumed,  though  not  proved,  to  be  dead,  ****** 
as  a  contingent  beneficiary  interest  exists  in  the 
heirs,  who  have  a  right  to  enforce  the  fulfilment  of 
the  trust.^     So,  also,  the  right  of  legitim  vnll  notLegttim. 
be  defeated   by  a  gratuitous  mortis  causa  XtuqU 
conveyance,* 

The  rights  and  interests  of  heirs  and  successors,  i(«»Hiiig 

^  ,  tniflto  under 

as  affected  by  mortifications  in  trusts,  are  in  nomorutica- 
degree  different  from  trusts  for  other  purposes ;  for 
if  the  powers  of  the  trustees  are  so  limited  as  to 
prevent  the  permanent  continuance  of  the  trust,  a 
time  may  come,  when,  by  the  expiry  of  it,  this 
burden  on  the  title  of  the  truster's  heir-at-law  may 


*  Blackwood,  26Ui  Feb.  1833,  11  S.  448. 

'  S.  C.  nth  June,  1833,  1 1  S.  699.    See  In/,  cliap.  3,  and  tup.  page  208. 

«  See  Campbell,  17th  June,  1824,  3  S.  145  ;  Fettes,  7th  July,  1825,  4  S. 
149  ;  Hyslop,  15th  June,  1830,  8  S.  919  ;  BiMoe,  25th  February,  1834, 12  S. 
486. 

*  Nicol8on*8  Awignees,  2d  March,  1841,  3  D.  675. 

2b 
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be  extiDguished,  and  his  right  of  saoceasion  reTiye.' 
Or  if  the  nature  of  the  tmst-pnrpoeesy  and  the  state 
of  the  property  be  such,  that  any  part  of  the  trust* 
funds,  not  consisting  merely  of  a  surplus  portion  of 
jfunds  distinctly  applied  to  fixed  trust-pur;>06es»  stand 
legally  undisposed  of,  there  may  then  be  a  resulting 
trust  in  the  trustees  for  the  heir-at-law  to  that 
extent.  And  this  will  be  the  case  although  it  should 
be  clear  that  it  was  hot  contemplated  by  the  testator, 
for  intention  may  enter  deeply  into  questions  as  to 
powers,  and  still  more  so  in  regard  to  the  extent  or 
nature  of  the  purposes  of  trusts ;  but  if  it  shall  be 
settled  that  the  powers  are  so  radically  defective, 
that  in  certain  events  the  only  trust  constituted 
must  terminate;  or  that,  after  answering  all  the 
trust-purposes  provided,  there  are  or  may  be  iimds, 
though  in  the  hands  of  the  trustees,  undisposed  of, 
or  which  cannot  be  legitimately  applied  by  them 
under  the  terms  of  the  trust-deed ;  in  either  of  these 
cases  the  right  of  the  heir  emerges,  and  cannot  be 
defeated  by  any  belief  that  the  testator  did  not 
intend  such  a  result,  or  might  have  preferred  a 
different  manner  of  disposal  not  provided.'  Nor  are 
the  cases  of  Heriot's  Hospital^  and  Moor's  Mortifi- 
cation^ opposed  to  this,  for  in  these  the  conveyances 
were  ample  as  regards  the  subject  conveyed,  viz. 
funds  which  were  to  be  laid  out  by  the  trustees  in 
the  purchase  of  lands,  the  trustees  of  course  being 
the  judges  of  the  best  mode  of  doing  so.     If  there 

*  See  Soatar,  22d  Jan.  1801,  M.  Implied  WiU,  App.  2  ;  Hospital  of  PerUi» 
20tfa  May,  1795,  as  xeported  in  BeU's  Ca.  173,  fol. 

•  M'Leish's  Trnstoes,  25th  Hay,  1841,  3  D.  914. 
'  9tli  August,  1765,  M.  5750  ;  and  see  p.  159. 

«  25th  June,  1814,  F. ;  and  see  p.  159. 
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had  in  these  cases  been  any  competing  right,  it  must 
have  been  ulterior  to  that  altogether. 

The  English  law  makes  this  important  distinction,  Sdl^bto" 
that  settlements  to  charitable  purposes  are  anj^*°^^ 
exception  from  the  law  of  resulting  trusts ;  for  upon 
the  construction  of  instruments  of  this  kind  the 
Court  has  adopted  the  two  following  rules,  as  stated 
by  Mr  Lewin,*  —  1.  Where  a  person  makes  a  gift, 
whether  by  deed  or  will,  and  expresses  a  general 
intention  of  charity,  but  either  particularizes  no 
objects,'  or  such  as  do  not  exhaust  the  proceeds,^ 
the  Court  will  not  suffer  the  property  in  the  first 
case,  or  the  surplus  in  the  second,  to  result  to  the 
settler  or  his  representatives,  but  will  take  upon 
itself  to  execute  the  general  intention,  by  declaring 
the  particular  purposes  to  which  the  fimds  shall  be 
applied.  2.  Where  a  person  settles  lands,  or  the 
rents  and  profits  of  lands,  to  purposes  which  at  the 
time  exhaust  the  whole  proceeds,  but  in  consequence 
of  an  increase  in  the  value  of  the  estate,  an  excess  of 
income  subsequently  arises,  the  Court  will  order  the 
surplus,  instead  of  resulting  to  the  heir,  to  be 
applied  in  the  same  or  a  similar  manner  with  the 
original  amount.^     This  distinction  arises  from  the 


'  Law  of  Trusts,  Ud. ,  '  Attorney-General  c.  Herrick,  Amb.  712. 

*  Attorney-General  p.  Haberdasher's  Company,  4  B.  C.  C.  102,  S.  C.  2 
Ves.  Jan.  1 ;  Attorney-General  9.  MinshuU,  4  Ves.  11 ;  Attorney-General  v. 
Arnold,  Shower's  P.  C.  22  ;  and  see  Attorney-General  v.  Sparks,  Amb.  201  ; 
and  observations  by  Lord  Eldon  m  Attorney-General  «.  Mayor  of  Bristol,  2 
J.  and  W.  319. 

«  Inhabitants  of  Elthan  v.  Warreyn,  Dake,  67 ;  Sutton  Colefteld  Case, 
second  resolution.  Id.  68  ;  Hynshaw  v.  Morpeth  Corporation,  Id.  69  ;  Thetford 
School  case,  8  Re.  130,  b;  Attorney-General  v.  Johnson,  Amb.  190; 
Kensington  Hastings'  case,  Duke,  71  ;  Attorney-General  v.  Mayor  of 
Coventry,  2  Vem.  397,  leversed  in  D.  P.  7  B.  P.  C.  236  ;  Observations  by 
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prevailing  tendency  which  has  ever  been  observed  ia 
the  English  law,  to  support  such  trusts.  The  law  of 
Scotland,  although  tending,  though  in  a  compare* 
tively  slight  degree,  to  support  or  favour  such  trusts, 
has  never,  with  that  object,  gone  the  length  of 
recognizing  in  any  court  of  justice  such  very  extra- 
ordinary powers  as  these.  And  so,  as  observed  by 
Mr  Lewin,*  these  exceptions  **  were  established  in  the 
English  law  at  an  early  period,  when  the  doctrine  of 
resulting  trusts  was  imperfectly  understood.*  The 
interest  of  the  heir  was  shut  entirely  out  of  sight, 
and  the  question  was  viewed  as  between  the  charity 
and  the  trustee.'  Were  the  subject  still  unpre- 
judiced by  authority,  there  is  little  doubt  but  the 
Court  would  at  the  present  day  be  governed  by  the 
general  principle,  and  hold  a  trust  to  result."*  The 
only  competent  course  with  a  view  to  the  modifica- 
tion of  mortifications,  is  by  recourse  to  Parliament, 
whereby  the  application  has  been  frequently  changed. 
But  the  legislature  will  pause  ere  it  interfere  to 
affect  the  disposal  of  property  by  its  application  to 
purposes  other  than  those  appointed  by  the  original 
owner,  at  least  when  private  interests  may  be  taken 
away  or  aifected ;    for  the  mere    conveyance    of 

liord  Eldon  in  Attorney-Geqenl  «.  Hayor  of  Bristol,  2  J.  and  W.  316  ; 
Attorney-Geoenl  «.  Cooper's  Gompany,  19  Ves.  189,  per  Lord  Eldon  ; 
Attorney-General  e.  Wilson,  8  M.  and  K.  862;  Lad  e.  London  City,  Mos, 
99  ;  Attorney-General  e.  Cooper's  Company,  8  Bear.  29  ;  Attomey-GenenU 
r.  Master  of  Gathrine  Hall,  Cambridge,  Jae.  381  ;  Attorney-General  v. 
Praper's  Company,  2  Bear.  508 ;  Attorney-General  e.  Gains  GoUege,  2  Keene, 
150  ;  and  see  Attorney-General  r.  Smythies,  2  R.  and  M.  717. 

1  Law  of  Trusts,  150. 

'  Attorney-General  e.  Johnson,  Amb.  190.  per  Lord  Hardwicke  ;  Attorney- 
General  e.  Mayor  of  Bristol,  2  J.  and  W.  307,  per  Lord  Eldon. 

>  See  Thetford  School  case,  8  Re.  130. 

«  ^  Attorney-General  f .  M^yor  of  Bristol,  ^  J.  and  W.  307. 
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property  to  be  mortified  to  a  special  purpose,  does 
not  necessarily  exclude  the  actual  or  possible  exist* 
ence  of  a  right  in  heirs-at-law»^ 

>  It  may  here  be  observed,  that  it  is  ytty  generally  aMerted,  tbat  testa^ 
mentary  deeds  are  to  be  favourably  oonstmed,  more  eepeciaUy  in  reference 
to  eharitable  bequests.  It  is  difficult  to  see  a  good  reason  in  law  or  equitable 
J^rindple,  why  a  destinetion  should  be  made  in  &vonr  of  such  bequests — it 
is  supported  by  no  sound  principle  in  law ;  and  it  is  more  than  doubtful 
whether,  looking  at  the  increase  of  private  charities,  such  as  hospitals,  or  to 
the  motives  and  drcnmstances  in  which  they  but  too  ficequently  have  their 
erigin^  such  bequests  ought,  as  a  general  rule,  to  be  spedally  favoured* 
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CHAPTER  IIL 

APPLICATION  OF  BENTS,  INTERESTS,  AND  OTHER 
INTERMEDIATE  ACCUMULATIONS. 

intereic.  Where  110  provisiou  is  made  in   a  trast-deed 

with  respect  to  the  interest  of  a  sum,  it  is  accumu- 

»<»»•  lated  with  the  principal.^  Thus,  where  a  bonus  is 
declared  upon  bank  stock  in  the  hands  of  trustees^ 
the  bonus  will  accresce  to  the  fiar  of  the  principal 

intmtion.  stock  ou  which  it  has  been  declared.*  So,  therefore, 
where  a  party  conveyed  his  estates  to  trustees  for 
behoof  of  a  contingent  heir,  whom  failing,  to  other 
substitutes,  with  a  general  assignation  of  rents  for 
behoof  of  the  contingent  heir,  —  it  was  held,  that  the 
heir-at-law  had  no  claim  to  the  rents  arising  between 
the  death  of  the  truster  and  the  succession  of  the 
heir ;  for  if  a  trust-deed  contain  no  declaration  as  to 
the  person  for  whose  behoof  the  trustees  are  to  hold 
the  estate  during  the  interim  period,  before  the 
existence  of  an  heir  who  could  call  on  them  to 
denude,  the  rents  will  not  go  as  accessories.  But  it  is 
different  where  there  are  words  implying  an  inten- 
tion on  the  part  of  the  grantor  that  the  rents  shall 

'  GUlespies,  7th  Dec  1802,  M.  Aoe.  Seq.  Prin.  App.  2  ;  see  also  Speed, 
cited  Reid,  10th  March,  1809,  F. ;  Glasgow's  Trustees,  30th  Not.  1830,  9  S. 
87  ;  Stovenson,  30th  June,  1826, 4  S.  776. 

'  Comuig's  Trustees,  26th  Feb.  1824  ;  Irring,  Ist  Dec.  1801,  M.  Life- 
renter,  App.  1 ;  Brander  e.  Brander,  4  Ves.  jun.  800. 
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go  to  the  person  who  ultimately  gets  the  estate ;  and 
by  the  law  of  Scotland,  effect  may  be  given  to  a 
trust  for  behoof  of  certain  heirs,  although  the  precise 
person  may  not  for  some  time  be  ascertained.^ 

Where  trustees  are  directed  by  a  mortis  causa  ^^f**^^^ 
deed  to  convey  the  subject  to  the  beneficiary  at  ae«rtirinp«riod. 
certain  period,  and  no  provision  is  made  in  the  deed 
for  the  accumulation  of  the  interest  upon  the  capital, 
the  interest  will  be  claimable  by  the  beneficiary 
termly  as  it  accrues,  from  the  first  term  of 
Whitsunday  or  Martinmas,  after  a  year  from  the 
death  of  the  truster.^  But  where  the  destination 
of  a  trust-property  was  to  a  certain  individual, 
failing  issue  of  his  body,  there  being  no  issue  at 
present  in  existence,  the  Court  allowed  him  to 
receive  the  rents,  on  caution  to  repeat  in  the  event 
of  issue.' 

With  regard  to  cases  of  property  conveyed  to 
trustees  for  the  purpose  of  constituting  entails, 
various  questions  occur  as  to  the  disposal  of  rents  and 
interests,  but  these  are  very  special  in  their  nature.^ 

'  Templar,  HOi  Feb.  1826,  4  S.  460,  Aff.  April,  1828,  3  W.  S.  47. 

'  Campbell,  12th  Jane^  1840,  2  D.  1084  ;  Bee  also  Macalister,  29th  June, 
1827,  6  S.  862  ;  Trotter,  26th  NoTember,  1839,  2  D.  140  ;  and  EDgliah  case 
of  Chatworth  «.  Hooper,  1  B.  C  C.  p.  82  ;  Lovelaoe  on  Wills,  Edn.  1833,  by 
Bawn,  p.  459. 

*  Blackwood,  11th  Jmie,  1833, 118.  699.    See  9up,  pages  208, 385. 

«  See  Earl  of  Stair,  12th  Feb.  1823, 2  S.  205,  Aff.  29th  March,  1825, 1  W. 
S.  72 ;  Do.  2l8t  Feb.  1826,  4  S.  483 ;  24th  May,  1826,  2  W.  S.  414,  Ist 
March,  1827,  5  S.  476  ;  19Ui  Jane,  1827,  2  W.  S.  614  ;  Campbell's  Trustees, 
17th  May,  1836, 14  S.  770 ;  Stewart,  16th  June,  1887, 15  S.  1153  ;  Wilson, 
11th  July,  1833, 11  S.  995  ;  How»t's  Trustees,  17th  Feb.  1838, 16  S.  622  ; 
Wellwood,  12th  Nov.  1828,  2  S.  475 ;  Trotter,  26th  Nov.  1839,  2  D.  140. 
See  9up.  page  31. 
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CHAPTER  IV. 

QUESTIONS  OP  COMPETENCY  REGARDING  TRUSTS  FOR 
PERPETUITY,  ACCUMULATION,  &C. 


Law  of  Scot- 
land. 


Thelluawn 
act. 


By  the  law  of  Scotland,  trusts  of  heritage  are  not 
reducible,  on  the  ground  that  they  give  rise  to 
perpetuity,^ 

By  the  statute  39  and  40  Geo.  III.  c.  98,  (best 
known  as  the  Thelluson  act,)  it  is  enacted,  **  That  no 
person  or  persons  shall,  after  the  passing  of  this  act^ 
by  any  deed  or  deeds,  surrender  or  surrenders,  will, 
codicil,  or  otherwise  howsoever,  settle  or  dispose  of 
any  real  or  personal  property,  so  and  in  such  manner 
that  the  rents  issues,  profits,  or  produce  thereof  shall 
be  wholly  or  partially  accumulated,  for  any  longer 
term  than  the  life  or  lives  of  any  such  grantor  or 
grantors,  settler  or  settlers ;  or  the  term  of  twenty- 
one  years  from  the  death  of  any  such  grantor,  settler, 
divisor,  or  testator ;  or  during  the  minority  or  respec- 
tive minorities  only  of  any  person  or  persons  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or 
other  assurances,  directing  such  accumulations,  would, 
for  the  time  being,  if  of  full  age,  be  entitled  to  the 
rents,  issues,  and  profits,  or  the  interest,  dividends, 


'  M'Nair,  IStli  May,  1791,  M.  16210,  BeWs  Ca.  546,  8vo. ;  Eari  of  Stnth- 
more,  16tb  Feb.  1830,  8  S.  530  ;  Aff.  5,  W.  S.  170  ;  M'Leiah'a  Trustees,  25tfa 
lltLy,  1841,  3  D.  914. 
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or  annual  produce  so  directed  to  be  accumulated  ;** 
and  farther  provided,  ^^That  nothing  in  this  act 
contained  shall  extend  to  any  disposition  respecting 
heritable  property  within  that  part  of  Great  Britain 
called  Scotland.**  As  to  this  act,  it  has  been  held,  Heritwreio 
that,  from  the  express  exemption  of  the  rents  of  heri- 
table estates  in  Scotland,  the  presumption  is,  that  no 
nullity  exists,  under  the  common  law  of  Scotland, 
in  such  a  trust,  for  the  accumulation  of  rents 
or  other  funds  for  a  limited  term.  And  although  i>anti»n. 
the  duration  of  that  term  be  not  as  yet  determined, 
it  is  by  no  means  to  be  held  that  an  objection  might 
not  exist  to  an  accumulation  which  is  to  go  on  for 
ever.^  A  special  exemption  being  contained  in  the  MoTMbie*. 
act,  with  regard  to  heritage  in  Scotland,  and  not  as 
to  moveables,  the  act  is  to  be  held  as  applying  to 
Scotland  in  the  case  of  the  latter.' 

The  very  extensive  and  important  class  of  trusts  ^"*' 
which  occur  in  mortifications,  are  simply  trusts  for 
perpetuity.  Such  trusts  as  to  heritage  in  England 
are  illegal,  by  the  9th  Geo.  IV.  c.  36,^  termed  the 
Mortmain  act.  In  Scotland,  however,  such  trusts, 
being  strictly  lawful,  diflfer  but  little  in  point  of 
principle  from  ordinary  trusts,  and  are,  therefore, 
governed  by  the  special  terms  of  the  trust-deed 
alone,  where  these  are  sufficiently  specific. 

'  Per  Lord  Chancellor  io  Strathmor*,  u$  iup, 
'  Per  eundem.  '  See  tup,  page  61. 
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Pnrpoteifor 
which  they 


CHAPTER  V. 

TRUSTS  IN  MARRIAGE-CONTRACTS. 

The  creation  of  a  trust  forms  a  most  important 
provision  in  marriage-contracts,  whether  antenuptial 
or  postnuptial,  as  it,  indeed,  affords  the  only  secure 
mode  of  providing  for  the  interests  of  wives  and 
children,  by  protecting  them  against  the  influence 
of  the  husband  and  father.^    Such  trusts  may  be 

*  The  law  of  EDgland,  as  regards  tniato  for  numried  women,  is  in  fvineiple 
similar  to  that  of  Scotland  ;  see  Farkes  v.  White,  II  Ves.  228  ;  Barrty  r. 
Harvey,  1  P.  W.  125  ;  Burton  t.  Pierpoint,  2  P.  W.  316  ;  Bennet  «.  Daris, 
2  P.  W.  316 ;  Parker  t>.  Brooke,  9  Ves.  583 ;  RoUfe  v.  Badder,  Bunb. 
187  ;  Pridiard  «.  Ames,  1  Turn,  and  Russ.  222 ;  Newlands  c.  Pajnter, 
10  Sim.  377,  4  M.  and  Cr.  408,  The  intention  of  excluding  the  husband 
must  not  be  left  to  inference,  but  must  be  clearly  and  unequivoeaUy  declared  ; 
ex  paHe  Ray,  1  Mad.  207,  per  Sir  T.  Plumer  ;  WiUs  e.  Sayers,  4  Mad.  409, 
per  eundem;  Maasey  r.  Parker,  2  M,  and  K.  181,  per  Sir  C.  Pepys ; 
Kensington  «.  DoUond,  2  M.  and  K.  188,  per  Sir  J.  LeacU ;  but  provided  the 
meaning  be  certain,  the  Court  will  execute  the  intention,  though  the  sefttier 
may  not  have  expressed  himself  in  technical  language  ;  Darley  e.  Darley,  3 
Atk.  399,  per  Lord  Hardwicke  ;  Stanton  v.  Hall,  2  R.  and  M.  180,  per  Lord 
Brougham.  The  marital  chums  will  be  defeated  if  the  gift  be  to  the  wife  for 
"her  sole  and  separate  use  f  Parker  e.  Brooke,  9  Ves.  583,  &c.— or  «*her 
sole  use  ;"  Adamson  «.  Armitage,  19  Ves.  416,  S.  C.  Coop.  283  ;  ex  parU 

Ray,  1  Mad.  199  ; «.  Lyne,  1  Younge,  562  —  or  for  «  her  Uvelyhood  ;* 

Darley,  «<  wip ;  and  see  Cape  v.  Cape,  2  Y.  and  C.  543 ;  but  see  Ue 
e.  Prieaux,  3  B.  C.  C.  383 ;  Wardle  v.  Oaxton,  9  Sim.  324 ;  or,  « that 
she  may  receive  and  enjoy  the  profits;"  Tyrrdl  v.  Hope,  2  Atk.  558; 
or  "to  be  at  her  disposal  f*  Prichard  r.  Ames,  1  Turn,  and  Russ.  222  ;  Kirk 
17.  PauUn,  7  Vin.  96  — or,  «to  be  by  her  hud  out  in  what  she  shall  think  fit  f* 
Atcheriey  r.  Vernon,  10  Mod.  531  —  or, «  for  her  own  use  and  benefit,  inde- 
pendent <rf  any  other  person  ;"  Margetts  t.  Barringer,  7  Sim.  482— or  if 
it  be  declared,  «  her  receipt  to  be  sufficient  discharge  ;"  Lee,  ut  eup.  381 ; 
Woodman  v.  HoreJey,  cited  lb.  383  ;  and  see  Stanton,  ut  f«pra,— or,  ««Ho 
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said  to  be  of  two  kinds,  as  they  are  constituted  for  f^'j^J^  "^ 
the  purpose  of  diligence,  preserving  the  corpus  <^r^J^j*°»»- 
subject  conveyed  merely,  so  as  to  prevent  its  being 
wasted,  sold,  or  burdened,  the  annual  interest  or 
rental  being  left  to  the  disposal  of  the  married  par- 
ties, or  either  of  them,  or  they  are  for  administering 
the  estate  during  the  existence  of  the  marriage,  and 
subsequent  thereto,  under  such  provisions  as  shall 
be  thought  necessary;^  as,  to  provide  a  certain 
annual  sum,  out  of  the  profits  of  the  estate,  to  the 
married  parties,  or  either  of  them,  during  the  sub- 
sistence of  the  marriage,  the  residue  to  be  laid  out 
or  disposed  of  in  such  manner  as  shall  be  provided, 
whether  for  investiture  in  a  certain  manner,  mere 
accumulation,  or  paying  of  burdens,  or  othenvise; 
and  also  providing,  in  a  similar  maimer,  for  such 
property  as  shall  be  acquired  by  the  wife  during  the 
subsistence  of  the  marriage,  as,  by  conveyance  of  an 
expectancy  of  succession  to  heritage  or  moveables. 

Powers  are  in  some  cases  reserved  to  the  wife,  5;;^ 
of  doing  certain  acts,  or  creating  certain  specified 
burdens  upon  the  estate  during  the  subsistence  of 
the  marriage ;  as,  for  investing  in  particular  kinds 

be  delivered  on  demand ;"  Dixon  «.  OliTins,  2  Cox.  414.  Bat  it  has  been 
beld,  that  if  the  trast  be,  ^  to  pay  to  her,"  or,  ''to  her  and  her  asrigns  ;** 
Dakina  «.  Berisfoxd,  1  Ch.  Ca.  194  ;  Lamb  «.  Milnes,  5  Vee.  517  — or  the 
gift  be,  <<to  her  nse ;"  Jacobs  e.  Amy^tt,  1  Mad.  376,  n. ;  Wills  e.  Sayers,  4 
Mad.  411,  per  Sir  J.  Plamer ;  Anon.  Case,  cited  7  Vin.  96 — or  ''her  own 
nae  ;"  Tyler  e.  Lake,  2  R.  and  M.  183 ;  Kenabgton.^.  DoUand,  2  M.  and  K. 
184  ;  but  Hartley  «.  Hnzle,  5  Ves.  545,  ooiUfYi)—  or, "  to  pay  her,  to  be  applied 
for  the  maintenance  of  herself,  and  sach  child  or  children  as  the  testator 
might  happen  to  leaye  at  his  death  ;"  Wardle  «.  Claxton,  9  Sim.  524, — there 
is  no  sach  nneqnirocal  evidence  of  an  intention  to  exdnde  the  hosband  ;  see 
Lewin  on  Trosts,  115—118.  In  Scotland,  no  special  forms  of  style  are 
required,  an  express  general  deehration  of  intention  to  sedadetfae/iM  mar%H 
being  sufficient. 

^-  The  former  is  an  aooesBory,  the  latter  is  a  proper  trast.    See  tup,  part 
1,  c.  3. 
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of  property ;  providing,  by  way  of  loan  upon  security, 
or  actual  donation,  funds  to  the  husband  for  parti- 
cular  purposes,  as,  furthering  his  advancement  in 
his  profession,  or  other  obvious  advantage  to  both 
parties ;  or  providing  for  the  outfit  or  settlement  in 
life  of  the  children  of  the  marriage.      But   such 
reservations  are  of  course  liable  to  abuse,  from  the 
influence  of  the  husband ;  and,  therefore,  the  con- 
currence of  trustees  to  the  application  of  the  funds 
is  frequently  with  advantage  introduced  along  with 
such  reservations.     Her  power  even  of  disponing  by 
mortis  causa  settlement,  during  the  subsistence  of 
the  marriage,  is  sometimes,  with  a  view  to  such 
influence,  limited  by  the  provision,  that  she  shall 
not  fexert  that  power  without  the  consent  of  the 
trustees.     Such  trusts,  if  for  behoof  of  the  wife  only, 
may  be  brought  to  an  end  by  the  death  of  the 
husband  anterior  to  that  of  the  wife,  the  cause  of 
granting  being  at  an  end;^  or,  if  for  children,  on  his 
death  without  children.^    If  for  children  surviving, 
it  will  subsist  quoad  their  interest,  as  declared  by 
the  contract.     Such  trusts  may,  and  indeed  ought 
always,  to  be  declared  to  be  irrevocable  during  the 
subsistence  of  the  marriage.^ 
ipropeitybe-      Whcro  thcTe  is  a  settlement  of  the  wife's  own 
Jdfo*"'***  'estate,   the   general  rule   applicable   to    all    mar- 
riage-contracts  applies  oh  the  same  principle  as 
if  it  were  a  settlement  by  the  husband  of  his 
estate,  viz.  that  there  is  no  jus  crediti  to  any  one, 
or  any  class  of  persons,  mentioned,    except  the 
parties  and  heirs  of  the  marriage;  the  trust  is  a 
burden  on  the  wife's  title,  but  the  title  itself  re- 

»  Anderson,  fit  tup.  p.  82.  •  M*Leod,  20th  July,  1841,  3  D.  1288. 

'  Anderson,  «l  tup. 
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mains,  and  the  clauses  of  the  eventual  destination 
to  othdr  parties  or  heirs  are  simple  destinations 
conferring  no  jus  creditu  and  defeasible  by  her  at 
pleasure ;  and  in  so  far  as  the  estate  is  provided  to 
the  heirs  of  the  marriage,  it  is  competent  to  put 
forward  the  succession  to  the  son,  the  existing  heir 
of  the  marriage,  or  to  transact  with  him  so  as  to 
extinguish  the  jus  crediti.  Thus,  where  the  trust- 
deed  was  in  the  form  of  a  postnuptial  marriage- 
contract,  settling  estates  which  belonged  to  the  wife 
exclusively,  for  supporting  the  parties  and  issue  of 
the  marriage,  and  providing  for  various  events  chiefly 
depending  on  her  not  having  a  child  who  should 
attain  majority,  and  making  a  large  provision  in 
favour  of  certain  heirs  of  the  wife,  in  the  event  of 
the  issue  of  the  marriage  not  surviving  her  —  the 
wife,  having  had  a  son  who  attained  majority,  con- 
curred in  his  marriage-contract,  to  the  effect  of 
securing  to  him  the  whole  estate,  with  a  reserved 
burden  of  a  certain  annual  sum  in  favour  of  herself 
*—  the  question  arose  as  to  whether  there  was  any 
interest  in  those  to  whom  the  reversionary  provision 
waB  made  to  challenge  this  marriage-contract,  and 
whether  the  trustees  were  bound  to  denude  in  terms 
of  it, — it  was  held  by  Lord  Moncrieff,  and  confirmed 
by  the  Court,  that  she  and  her  son  had  the  entire 
right  and  interest  in  the  lands  and  fund,  and  were 
entitled  to  convey  the  estate  in  the  son's  marriage- 
contract,  or  otherwise,  and  to  require  the  trustees 
to  denude.^  So,  also,  where,  in  an  antenuptial  mar- 
riage-contract, the  husband  bound  himself  to  pay  a 

'  Craigic,  17th  June,  1837,  15  S.  1157. 
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certain  annuity,  and,  after  his  death,  a  certain  sum 
to  the  children  of  the  marriage,  to  be  in  full  of 
legitim,  terce,  &c.^  to  meet  which  annuitj  and 
proyiflions  he  bound  himself  to  inyest  a  sum,  and 
also  bound  himself  to  affect  an  insurance  on  his  life 
for  a  certain  sum,  the  policy  being  taken  payable  to 
the  trustees  under  the  marriage-contract,  to  form 
part  of  the  trust-estate  vested  in  them,  the  said 
trustees  to  be  entitled  to  pay  the  annual  premium 
upon  the  policy  of  insurance  out  of  the  proceeds  of 
the  trust-estate,  and,  in  the  eyent  that  the  trustees 
should  see  meet  to  exercise  a  reserved  power  to 
uplift  and  realize  a  certain  sum,  equal  to  the  sum 
insured,  for  a  certain  purpose,  that  then  the  policy 
should  stand  in  lieu  thereof.  And,  on  the  other 
hand,  the  wife  conveyed  her  whole  means  and  estate 
to  the  trustees,  to  pay,  during  the  subsistence  of  the 
marriage,  the  interest  or  annual  produce  of  the 
trust-estate,  after  deducting  the  premium  of  insu- 
rance and  all  necessary  expenses,  to  the  wife,  exclu- 
sive of  the  JUS  mariti  ;  and,  in  the  event  of  children 
of  the  marriage,  at  the  period  of  the  death  of  either 
party,  the  interest  to  the  said  survivor,  and  the  fee 
to  the  child  or  children,  but  not  to  vest  till  the 
death  of  the  last  surviving  spouse,  and,  failing  chil- 
dren, the  residue  to  be  at  the  disposal  of  the  wife. 
The  power  being  used,  and  the  sum  raised,  by  the 
trustees,  and  applied  to  the  purpose  intended,  the 
husband  having  become  bankrupt,  and  there  being 
no  children  of  the  marriage,  and  the  wife  being 
wholly  without  means  of  support,  it  was  held,  that 
the  children  had  merely  a  spes  successionisy  to  which 
any  alimentary  debts  contracted  by  them  would  be 
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preferable,  and  that,  therefore,  the  trustees  were 
authorized  and  should  be  ordained  to  apply  the 
whole  interest  of  the  fund  towards  alimenting  her.^   Trmufor 

The  principal  purpose  of  trusts  m  marriage-con- 1 
tracts  is,  however,  to  enforce  against  the  husband 
the  conditions  contained  in  the  contract,  and  so  to 
overcome  the  difficulties  attending  the  conducting 
of  proceedings  hj  a  wife  or  children  against  the 
husband  or  father.*  Thus,  where  trustees  were 
appointed  under  a  marriage-contract,  in  order  that 
execution  upon  the  contract  might  pass  at  their 
instance  against  the  husband  for  a  certain  sum,  for 
behoof  of  the  wife  in  liferent,  and  the  children  of  the 
marriage  in  fee,  and  the  trustees,  finding  the  affairs 
of  the  husband  to  be  embarrassed,  raised  a  summons 
of  adjudication  of  his  heritable  estate,  as  conveyed 
under  trust  for  his  behoof,  —  it  being  objected  that 
such  adjudication  could  not  be  decerned  in  implement 
of  the  contract  of  provision  without  a  previous  con- 
stitution of  the  provision,  —  it  was  held,  that,  being 
of  the  nature  of  dotalitia  acttOy  the  adjudication 
might  proceed  without  constitution  by  a  previous 
charge  of  homing  or  personal  diligence.^  By  the 
appointment  of  such  trustees,  serious  difficulty  may 
be  overcome.  Thus,  where  a  party  was  bound  by 
contract  of  marriage  to  secure  a  sum  to  the  children 
of  the  marriage,  he  having  married  again,  action  at 
the  instance  of  a  daughter  of  the  first  marriage  on 
the  contract,  against  the  father,  was  held  incompe- 

1  Gibb,  SUi  Jane,  1839, 1  D.  889. 

•  See  Home,  16th  July,  1708,  M.  12900  ;  Herries,  &c.  9th  March,  1838, 
16  S.  948  ;  Ramsay,  1 1th  July,  1833, 11  S.  967  ;  SiDchiir,  &c.  22d  Jannaty, 
1840,  2  D.  356  ;  Hay,  28th  June,  1709,  M.  12967  ;  limes,  18di  November, 
1829,  8  S.  71. 

>  Anderson,  27ih  Januai'y,  1714,  M.  58.  See  also  Lyon,  24tli  Juuuarv, 
1724,  M.  12909. 
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tent  during  the  life  of  the  fkther.^  This  objection 
would  have  been  avoided,  had  there  been  trustees 
named  in  the  contract. 

The  rights  and  obligations  attending  these  trusts 
are  precisely  similar  to  other  trusts,  in  the  nature  of 
an  obligation,  as  creating  a  right  in  a  third  partj. 
Thus,  where  a  husband,  in  his  marriage-contract, 
conveyed  his  property  to  a  trustee,  with  power  to 
sue  all  actions  relative  to  the  reduction  of  settle- 
ments of  his  uncle  and  father,  deceased,  he  was  held 
bound  to  allow  his  name  to  be  used  for  this  purpose 
by  the  trustee,  and  not  entitled  to  disclaim  an  action 
raised  in  his  name,  the  trustee  relieving  him  of  the 
expenses  and  consequences  of  the  action.'    But  such 
trustees  are  appointed  merely  for  the  purpose  of 
doing  diligence,  and  their  appointment,  therefore, 
does  not  entitle  them  to  supersede  the  father  in  the 
education  of  the  children  of  the  marriage.'     "Where 
a  husband  became  bound,  in  his  marriage-contract, 
to  employ  certain  eventual  provisions   assigned  to 
him  by  his  wife,  in  security  of  her  jointure,  she  was 
held  entitled,  while  the  sums  so  assigned  were  in 
medioj  and  even  in  a  question  with  his  creditors,  to 
insist  that  they  should  be  preserved,  so  as  to  secure 
the  provisions  promised.* 

1  OKphant,  10th  Feb.  1704,  M.  12966. 

'  PitcmirD,  2l8t  June,  1834, 12  S.  769.  WiUi  regard  to  the  UUtude  allow, 
able  ID  interpreting  trnst-deeds,  the  English  biw  makes  a  distinction  between 
eiceeutory  trusts  in  morrui^-^iftie^ef,  where  the  Court  has  a  clue  to  the  iiiten- 
tion  from  the  nature  of  the  contract,  and  executory  trusts  in  «ri//«,  where  the 
Court  knows  nothing  of  the  object  in  view,  a  priori,  but,  in  collecting  tlie 
intention,  must  be  guided  solely  by  tlie  Unguage  of  the  instrument ;  Le«*in, 
on  T.  48  ;  Lord  Deenhuxst  v.  Duke  of  St  Albans,  5  Mad.  260,  per  Sir  J.  Leach  ; 
Magnire  e.  Scully,  2  Hog.  113.  This  is  a  very  proper  distinction  between 
martii  cama  deeds  and  certain  deeds  inter  rirof . 

*  Hamilton,  2d  July,  1696,  M.  12965. 

«  Buchanan,  6th  March,  1 787,  M.  9201 . 
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Trustees  under  a  marriage-contract  may  insist,  in 
an  action  after  the  death  of  the  husband,  for  having 
the  provisions  of  the  marriage-contract  implemented.^ 

A  conveyance  in  trust  may  be  made  by  a  relation  t^^^^, 
or  other  party,  in  trust  for  behoof  of  a  married  ^^°'* 
woman,  in  such  terms  as  to  exclude  the  jiis  mariti ' 
of  the  husband,   and   all  claim  against  it  at  the 
instance  of  his  creditors,  in  the  event  of  his  failure. 
Thus,  a  settlement  of  his  estate  may  be  made  by  a 
father  to  his  married  daughter,  in  trust  for  herself 
and  children,  her  husband's  power  of  administration, 
in  the  event  of  his  future  insolvency,  being  excluded.* 

1  Hill,  14U&  Not.  1765,  M.  16125  ;  Do.  12th  Feb.  1766,  M.  16207. 

'  Annand,  4th  March,  1774,  M.  5844.    See  also  Lewin  on  Trosts,  116. 
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CHAPTER  VI. 

IDENTIFICATION  OR  SPECIFICATION  OF  BENEFICIARIES 
OR  PURPOSES. 

From  the  latitude  allowed  in  the  law  of  Scotland, 
in  regard  to  the  purposes  of  trusts,  the  questions 
arising  in  regard  to  these,  chiefly  relate  to  the 
description  of  the  party  or  specification  of  the  pur- 

Howiden-  pose  intended.  The  description  of  the  party  for 
whose  behoof,  or  the  purpose  or  object  for  which, 
the  trust  is  intended,  must  be  distinctly  stated  and 
ascertained.  It  is  not  necessary,  however,  that  the 
special  party  intended  shall  be  actually  named  or 
specially  described, — it  is  sufficient  if  he  be  pointed 
out  by  such  a  general  distinctive  mark,  as  to  enable 
the  party  or  purpose  intended  to  be  ascertained. 

Order  of  me-  Thus,  it  is  Sufficient  to  declare  that  the  property 
shall  go  in  terms  of  a  certain  order  of  succession,  as, 
"  to  my  next  of  kin  according  to  the  law  of  Eng- 
land, or  statute  of  distributions.'*^ 

Hdnand  A  destination  of  heritage  to  '^  heirs  and  bairns" 
carries  the  estate  to  the  heir  in  heritage.*     Where 

Brror  Micu/i.  the  bcqucst  of  a  certain  sum  "  to  each  of  the  daugh- 
ters" of  a  certain  marriage,  was  stated  as  amounting 
in  all  to  a  sum  which  implied  that  there  were  only 

*  BeUenden,  14th  Feb.  1825, 3  S.  530. 
'  Duncan,  9th  Feb.  1813,  F. 
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three,  whilst  there  were  in  reality  four,  it  was  held, 
that  each  of  the  four  was  entitled  to  the  full  share 
bequeathed.^ 

Where  a  sum  was  conveyed  to  trustees  for  thejj^**** 
purchase  of  land,  the  annualrent  of  which  was 
directed  to  be  applied  to  the  purposes  of  a  certain 
ianners'  club,  and  that  club,  by  consent  of  a  majo- 
rity of  its  members,  joined  another  one  of  a  similar 
kind,  but  different  name,  the  minority  of  the  origi- 
nal club  dissenting,  it  was  held,  that  the  junction 
of  the  clubs  was  merely  an  extension  of  that  in 
question,  and  that  there  was  no  such  misapplication 
of  the  bequest  as  to  warrant  the  interference  of  the 
Court,  especially  as  it  appeared  that  the  club  in 
question  had  not  strictly  confined  their  exertions  to 
a  local  district.^  Where  a  party  directed  all  the 
residue  of  his  trust  means  and  estate  to  be  divided 
equally  amongst  the  Edinburgh  Bible  Society,  the 
Edinburgh  Missionary  Society,  the  Society  for  Pro- 
moting Christianity  among  the  Jews,  and  the  Society 
for  Establishing  Protestant  Schools  in  Ireland,  it 
being  declared,  that  the  receipts  of  the  treasurers 


'  Mackhose,  28th  Feb.  1815,  F.  As  to  erroneoug  name  or  deagnation  of 
benefidaiy,  see  Keiller,  15th  Dec.  1824,  3  S.  S96  ;  Do.  16tfa  June,  1826,4  S. 
724. 

'  Pringle,  16th  December,  1823, 2  S.  588.  So  also  when  a  party  abroad 
bequeathed  ^  to  tHe  minister  of  Dingwall,  for  the  time  being,  the  sum 
of  L.300,  on  account  and  for  behoof  of  the  female  charity-school  instituted  in 
Dingwall  by  Miss  Mary  Robertson,"  and  the  school  in  question  had  been 
discontinued  two  or  thm  years  previous  to  the  date  of  the  bequest,  it  was 
held  by  Lord  Ivory,  that,  notwithstanding  the  discontinuance  of  the  school 
actually  set  on  foot  by  Miss  Robertson,  the  legacy  was  not  to  be  held  as 
having  lapsed,  but  that,  on  the  contrary,  the  purpose  and  intent  of  the 
testator  must  be  held  to  have  been  to  invest  the  sum  on  an  abiding  trust  in 
the  minister  of  Dingwall  for  the  time  being,  to  be  by  him  applied  on  account 
and  for  behoof  of  a  charity-school  in  DingwaU,  of  the  like  kind,  and  con- 
ducted on  the  like  principles,  with  that  in  which  Miss  Robertson  was  con- 
cerned ;  Bethune  v.  Cameron,  15th  March,  1843. 
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and  secretaries  of  these  societies  should  be  deemed, 
to  all  intents  and  purposes,  a  sufficient  exoneration 
to  the  trustee  or  trustees  acting  for  the  time,  it  was 
held,  that  the  designation  of  these  societies  was 
sufficient,  as, — although  it  was  objected  that  the 
Scottish  Missionary  Society  had  a  different  denomi- 
nation from  that  mentioned  in  the  will,  yet,  as  it 
.  was  composed  of  the  same  individuals,  and  had  the 
same  object,  it  must  be  held  the  same  —  that  it  did 
not  appear  that  the  donation  to  the  Society  for 
Promoting  Christianity  among  the  Jews  was  limited 
to  an  Edinburgh  Scottish  Society,  and  that  it  was 
of  no  consequence  that  it  had  its  management  in 
London,  there  being  no  society  in  Edinburgh  of  that 
denomination  —  that,  as  to  the  bequest  to  the 
Society  for  Establishing  Protestant  Schools  in  Ire- 
land, there  being  a  competition  between  the  Charter 
School  Society  for  Promoting  English  Protestant* 
Schools  in  Ireland,  and  the  London  Hibernian 
Society  for  establishing  schools  and  circulating  the 
Holy  Scriptures  in  Ireland,  the  former  was  to  be 
preferred,  the  bequest  being  to  promote  "  Protes- 
tant" schools  —  and  that  the  societies  were  entitled 
to  appear  and  claim  their  legacies  in  a  court  of  law, 
by  their  own  name,  or  that  of  their  directors,  with 
the  treasurer  or  secretary,  or  in  the  name  of  the 
treasurer  or  secretary  alone.^ 
M^^  The  question.  Whether  it  is  competent  to  leave 
ronferredbj  tho  nomiuatiou  of  the  person  who  is  to  take  the 
succession  or  benefit  of  the  trust,  to  a  particular 
person,  or  to  the  trustees  ?  has  given  rise  to  much 
discussion.     It  is  thus  stated  in  the  able  judgment 

'  SommerTail  and  Others,  22d  Jan.  1830,  8  S.  370.^ 
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of  the  Lord  Chancellor,  (Lyndhurst),  in  the  case  of 
Crichton  r.  Grierson,*  "  Whether  it  is  competent  for 
the  disposer,  by  a  deed  of  this  description,  to  point 
out  particular  classes  of  persons  and  objects  which 
are  intended  to  be  the  object  of  his  favour,  and  then 
to  leave  it  to  an  individual,  or  body  of  individuals, 
after  his  death,  to  select  out  of  these  classes  the 
particular  individuals,  or  particular  objects,  to  whom 
the  bounty  of  the  testator  shall  be  applied.  It  is 
contended,  that,  to  give  effect  to  the  decision  of  the 
Court  below,  will  be,  to  allow  a  person  to  delegate 
to  another  the  power  of  making  a  will  for  him, 
which  is  said  to  be  directly  contrary  to  the  civil 
law,  and  directly  contrary  to  the  law  of  Scot- 
land, which,  it  is  said,  is  founded  on  the  civil 
law.  But  I  apprehend  that  that  is  not  the  way  of 
considering  that  question.  I  cautiously  abstain 
from  expressing  my  opinion  on  that  point,  which 
was  adverted  to  in  the  course  of  the  argument,  and 
is  much  dwelt  upon  in  the  papers  on  your  Lordships' 
table,  because  I  think  that  the  question  does  not  at 
all  turn  upon  that  position  —  that  it  narrows  itself 
to  this, — whether  a  party  may,,  in  the  disposition  of 
his  property,  select  particular  classes  of  individuals 
and  objects,  and  then  give  to  some  particular  indivi- 
dual a  power,  after  his  death,  of  appropriating  the 
property,  or  applying  any  part  of  his  property,  to  any 
particular  individuals  among  that  class  whom  that 
person  may  select  and  describe  in  his  will  ?  I  appre- 
hend, that,  according  to  the  authorities  in  the  law  of 
Scotland,  it  is  quite  clear  a  party  has  this  power.*"  gp^,^, 
His  Lordship  then  goes  on  to  detail  the  authorities,  *""*»"«^ 

'  25th  Jaly,  1828,  3  W.  S.  338. 

'  See  also  MUler,  23d  Ftb.  1836, 13S.  .555  ;  Aff.  2  S.  and  M.  866. 
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which  vary  considerably  as  regards  the  purposes  for 
which  they  were  intended,  and  are  briefly  as  follows: 
1.  That,  all  legacies  being  paid,  his  executor  should 
remit  the  surplus  money  to  certain  individuals  speci- 
ally named,  "  to  be  by  them  divided  equally  amongst 
my  relations  not  herein  named."^  2.  A  disposition  by 
a  husband  of  his  land  estate  to  his  wife,  in  liferent^ 
and  to  any  of  his  blood  relations  she  should  think 
most  fit,  to  be  nominated  by  a  writ  under  her  hand, 
in  fee.^  3.  The  remainder  of  the  testator^s  means  and 
estate  to  be  divided  amongst  his  poorest  friends  and 
relations  forgot  to  be  mentioned  in  the  deed;  in 
which  it  was  held,  that  the  trustees  were  vested 
in  a  discretionary  power  so  to  divide  it  among  them, 
whether  connected  by  the  father's  or  mother's  side, 
without  distinction  of  degree.^  4.  To  such  of  my 
mother's  relations  as  my  kind  and  respected  friend 
shall  appoint,  by  a  writing  under  her  hand/ 

5.  A  disposition  to  the  magistrates  of  a  city,  of  funds 
to  be  applied,  according  to  their  discretion,  among 
the  poor  labourers  of  that  city.  Here  the  pro- 
perty was  disponed  in  favour  of  a  particular  class 
of  persons,  out  of  whom  a  selection  was  to  be  made.^ 

6.  To  be  applied  in  aid  of  the  institutions  for  bene- 
volent purposes,  established,  or  to  be  established,  in 
a  certain  city  and  its  neighbourhood,  in  such  way 
and  manner,  and  in  such  proportions  to  the  principal, 
the  capital,  or  the  interest  or  annual  proceeds  of  the 
sum  so  appropriated,  as  to  the  trustees  should  seem 
proper,  declaring,  that  they  should  be  the  sole  judges 

:    >  Wbarrie,  16th  July,  1760,  M.  6599. 

•  Murray,  28th  Nor.  1729,  M.  4075. 
8  Brown,  3d  August,  1762,  M.  2318. 

*  Snodgrass,  16th  Dec.  1806,  M.,  Service  of  Hein,  App.  1. 
^  Horn,  cited  in  Hill,  14th  April,  1826,  2  W.  S.  87. 
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of  the  appropriation  of  the  residue  for  the  purposes 
aforesaid.^  7.  A  bequest  by  a  party  resident  in  a 
certain  city,  of  a  sum  of  money,  to  be  laid  out  in 
lands  for  the  maintenance  of  a  school  for  teaching 
boys  reading,  writing,  and  arithmetic,  to  be  under 
the  management  of  the  magistrates  and  ministers  of 
the  Established  Church;  which  bequest  was  held 
not  to  be  void  from  uncertainy,  as  the  magistrates 
of  the  said  city  must  be  held  as  those  referred  to.^ 
8.  And,  lastly,  in  the  case  of  Crichton  v.  Grierson, 
already  mentioned,  to  be  applied  in  such  charitable 
purposes,  and  in  such  bequests  to  such  of  the  trus- 
ter's friends  or  relations  as  might  be  pointed  out  by 
his  wife,  with  the  approbation  of  the  majority  of  the 
trustees.^ 

In  accordance  with  the  views  stated  in  the  House 
of  Lords,  in  the  cases  of  Hill  and  Crichton,  in  the 
recent  case  of  Black's  Trustees  v.  Miller  and  others,* 
it  was  held,  that  a  conveyance  of  the  residue  of  the 
testator's  estate  to  trustees,  for  the  purpose  of  mak- 
ing yearly  payments  to  faithful  domestic  servants 
settled  in  Glasgow,  or  the  neighbourhood,  who  should 
be  able  to  produce  testimonials  of  good  character  and 
morals  from  their  masters  or  mistresses,  after  ten 
years'  service,  none  to  be  entitled  to  more  than  L.IO 
sterling  yearly,  but  as  much  less  as  the  trustees  might 
think  proper;  or,  in  the  event  of  the  residue  not 
amounting  to  L.600,  to  distribute  the  same  to  such 
charitable  and  benevolent  purposes  as  the  trustees 

»  Hill,  14th  Dec.  1824, 3  S.  Aff.  2  W.  S.  80. 

'  Murdoch,  30th  November,  1827,  6  S.  186.    See  part  2,  c.  2. 

"  This  subject,  with  tlie  authorities,  will  bo  found  discussed  at  length  in 
the  appeal  cases  in  Hill  and  Crichton,  now  mentidned. 

*  23d  Feb.  1836,  14  S.  555  ;  Afl*.  2  S.  M.  866  ;  see  also  M'Leish's  Trus- 
tees,  25th  May,  1841  3  D.  914. 
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might  think  proper — was  held  not  to  be  void  through 
uncertainty.^ 

*  There  is  ooe  anthoiitjr  wiudi,  however,  ham  been  argued  on  is  being 
opposed  to  this  tnin  of  decisioiiSy  nameljy  the  esse  of  Diek  «.  Fergamm^ 
22d  Jso.  1758,  M.  7446,  where  a  settlement  of  eoosiderable  ftinds  was  made 
on  the  eldest  son  and  eldest  dangfater  of  the  testatrix,  and  the  sarriTor,  as 
trustees  who  were  appointed  to  add  to  and  join  together  the  subjects  di^KNied, 
so  ss  to  make  ap  a  total  som  of  L.6000  sterling,  to  be  lent  oat  upon  land,  or 
other  sofficient  secnrity,  and  Aen  to  apply  and  bestow  the  yeari j  interest 
towards  the  edneation  and  sopport  of  sodi  of  the  granter's  deseendanta  an 
should  happen  to  be  in  want,  or  stand  in  need  thereof,  and  that  at  tiie 
discretion  of  the  tmstees  ;  and,  failing  the  descendants,  that  the  capital  should 
return  to  the  nearest  heir  of  the  truster.    This  deed  being  thought  whimsical 
and  irrational,  the  trustees  refiised  to  accept,  and  the  deed  was  held  inef- 
fectual from  their  non-acceptance.    On  the  anthoritj  of  this  case,  and  the 
opinion  of  Lird  Gifford  in  the  case  of  Hill,  Mr  Bell,  1  Com.  36,  states, « that 
where  there  is  reference  to  an  event  which  leads  to  uncertainty  or  inextri- 
cability,  the  trust  no  longer  can  subsist,  but  the  true  heir  takes  the  rii^t." 
No  doubt,  where  the  trust  £uls,  the  right  of  the  heir^«t-Uw  conies  into 
action,  (see  Trusts  by  operation  of  law,  tup,  part  3,  c.  2,  s.  3  ;)  and,  upon  this 
ground,  deeds  have  frequently  been  attempted  to  be  reduced  as  impracticable 
from  the  commencement,  but  unsuccessfully  in  general ;  and  what  would  be 
held  as  such  circumstanoes,  is  not  exemplified  in  the  case  referred  to.    As 
an  initance  of  the  Utitude  allowed  in  reg^ud  to  the  conditions  and  prorisiona 
of  trusts,  see  the  case  of  Maenair,  18th  May,  1791,  M.  16210.    The  only 
case  on  record  in  which  such  an  objection  has  been  sustained,  appears  to  be 
tliat  of  M'Culloch,  (Barholm,)  fully  cited  in  Strathmore,  5  W.  S.  180,  on 
which  ground  alone  it  would  appear  that  judgment  can  be  placed  ;  per  Lord 
Chancellor  in  Strathmore,  tU  9up.    The  case  of  Dick  is  fully  considered  in  the 
opinions  iu  the  House  of  Lords,  in  the  cases  of  Hill  by  Lord  Gifford,  and 
Crichton  by  Lord  Lyndliurst,  and  undoubtedly  neither  these  opinions,  nor 
the  views  of  that  case  there  stated,  lead  definitely  to  such  a  conclusion  ;  for 
although  not  without  importance,  as  an  authority  it  amounts  to  this  merely, 
that  discretionary  trusts  fall  by  the  non-acceptance  of  the  trustees.    This 
case  is  also  of  importance  in  regard  to  another  observatiou  by  Mr  Bell,  tU  mtp, 
that  <*  whether  it  is  suflScient  to  point  out  such  persons"  (viz.  beneficiaries) 
**  by  reference  to  the  will  of  another,  has  been  much  doubted ;  and  the  doubt 
has  been  rested  on  this  footing,  that  while  no  one  can  make  a  will  which 
depends  entirely  on  the  will  of  another,  there  must  in  every  trust  be  a 
responsibility  by  the  trustees  at  the  call  of  some  one  having  a  distinct 
interest ;  an  incontroUable  power  of  disposition  being  ownership,  not  trust ;" 
as  to  which  reference  is  then  made  to  the  English  case  of  Morioe  e.  Bishop  of 
Durham,  6  Yes.  404,  wr.  ref  ;  should  be  9  Yes.  399,  and  10  Yes.  521.    But 
tliis  is  pUinly  incorrect  as  a  general  rule,  as  appears  from  what  has  ahready 
been  said,  and  from  the  authorities  which  have  been  quoted,  (see  Powers,) 
which  shew  that  discretionary  trusts,  which  are  trusts  in  which,  as  is  clearly 
stated  in  the  case  of  Dick,  there  is  no  right  in  any  party  to  compel  fulfilment 
in  terms  of  the  trust,  (except,  perhaps,  in  tlie  heir  of  the  truster,  when  there 
has  been  acceptance,)  which  are  perfectly  legal  in  the  law  of  Scotland. 
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In  these  cases,  there  was  a  certain  fund,  and  the  ^JJ^S^n  u 
ambiguity  as  to  the  appropriation  was  got  over  by 
the  discretion  vested  in  the  trustees.  But  where  a 
certain  sum  was  directed  to  be  paid  by  a  party's 
trustees  to  the  magistrates  of  a  certain  burgh,  who 
were  directed  to  lay  it  out  at  interest  until  the  prin- 
cipal sum  and  accumulated  interests  should  amount 

to  the   sum  of  L. sterling,  and  thereafter  to 

employ  the  interest  for  erecting  and  maintaining  of 
an  hospital  for  the  maintenance,  clothing,  and  educa- 
tion of boys,  it  was  held,  that,  as  the  sums 

constituting  the  provision  were  uncertain,  and  the 
objects  of  the  trust  were  also  uncertain,  and  as  there 
was  no  discretion  vested  in  the  trustees,  the  bequest 
fell.^ 

'  Ew6D,  17th  Not.  1830,  4  W.  S.  346  ;  reTendiig  do.  6  S.  479. 
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CHAPTER  VII. 

TRUSTS  IN  SOCIETY  OR  PARTNERSHIP. 

Thoirfpedai       ^N  important  class  of  trusts  occur  also  in   the 

nature.  ^ 

case  of  society  or  partnerships,  which-  are  usually 
constituted  for  the  purpose  of  investing  in  the 
trustees  property  belonging  to  a  society,  which,  as 
already  stated  under  the  head  of  duties  of  trustees, 
are  governed  by  the  rules  applicable  to  trusts 
generally.  Such  trusts  are,  however,  of  a  distinct 
kind,  the  beneficiaries  being  the  trusters,  and 
are  almost  invariably  a  combination  of  trust  and 
partnership,  the  parties  appointed  trustees  having 
usually  an  interest  or  right  of  property  in  the 
subject  conveyed.  Various  questions  consequently 
arise  regarding  the  effect  of  these,  as  in  latent 
trusts,  &c.  The  consideration  of  such  trusts  falls 
chiefly  under  the  class  of  business  trusts. 
drndtoJiu.  Trasts  of  this  nature  are  of  very  common  occur- 
rence in  the  case  of  large  bodies  of  the  inhabitants 
of  particular  districts  forming  associations  or  societies 
for  religious  purposes,  as  the  erecting  and  maintain- 
ing of  dissenting  chapels,  the  property  of  which  is 
usually  vested  in  a  committee  or  select  portion  of 
their  number,  for  behoof  of  the  body  generally. 
Such  trusts  are  necessarily  of  an  anomalous  kind, 
and  frequently  give  rise  to  difficult  legal  questions, 
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more  especially  in  consequence  of  the  tendency  of 
the  members  of  such  societies  to  disunion,  from 
alteration  of  opinion  relative  to  religious  doctrines 
and  church-government;  for,  emphatically,  the  maxim 
of  the  Roman  law,  societas  est  mater  discordiarum^  is 
applicable  to  them. 

Two  questions  chiefly  arise  in  regard  to  these,  J^'^JJ^g^ 
first.  What  makes  a  party  a  member,  and  therefore^"*® 
liable  for  the  debts  of  the  body  ?  which  is  a  question 
of  partnership  ;^  secondly.  To  whom  does  the  pro- 
perty belong,  in  the  event  of  a  disagreement  among 
the  body  ?  In  regard  to  this  last,  the  civil  courts 
are  prevented,  by  the  general  law  of  toleration, 
(1690,  c.  5  and  27,  and  1710,  c.  7,)  from  adjudicating 
upon  their  opinions.  But  if  their  original  articles 
of  agreement  bear  reference  to  a  particular  species 
of  doctrine  or  form  of  superintendence  by  pres- 
byteries or  bishops,  the  members  of  the  society  who 
adhere  to  the  original  form  will  be  supported  by 
the  civil  courts  as  having  a  tangible  or  intelligible 
ground  of  preference.' 

'  It  would  seem,  that  where  a  chapel  is  built  by  contract  with  or  for  a 
congregation  of  diaeenters,  the  contract  binds  all  who  then  are  acting  as 
members  of  the  congregation,  and  enjoying  the  privileges  of  members, 
whether  admitted  such  according  to  all  the  eccleaastical  rules  of  the  body  or 
not ;  Wallace,  31st  May,  1838, 16  S.  1065.  Liability  to  the  clergyman  may 
be  incurred  by  signing  the  call  and  stipend  bond,  or  by  attending  as  members, 
and  paying  part  of  the  stipend  ;  Arthur,  28th  May,  1828,  2  S.  343  ;  see  also 
Jeffrey,  16th  Dec.  1823,  2  S.  584.  But  unless  a  written  obligation  be  entered 
into  binding  themselves  otlierwise,  the  members  of  a  religious  association  are 
not  bound  to  pay  the  stipend  of  a  minister  whom  they  have  called  and 
appointed,  longer  than  they  adhere  to  the  congregation  ;  Hyslop,  14th  June, 
1825,  4  S.  84.  Where  parties  granted  a  bill  jomtly  and  severally,  styling 
themselves  *^  the  committee  and  congregation'*  of  a  religious  society,  they  were 
held  personally  liable  ;  Ross,  14th  Jan.  1831,  9  S.  275. 

■  Davidson,  27th  June,  1805,  M.  14584,  and  1  Dow,  1  ;  Bulloch,  31st 
Jan.  1809,  F. ;  M'Intyi-e,  &c.  24th  Feb.  1809  ;  Smidi,  2l8t  Feb.  1843, 
5  D.  665.  It  was  originally  held,  that  such  bodies  could  not  hold  pro- 
perty by  tlieroeelvcs  or  trustees  ;  Wilson,  30th  June,  1752,5  B.  Sup.  798  ; 
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Such  a  trust,  being  once  established,  does  not 
necessarily  fall  by  the  trust-purposes  ceasing  for  a 
time  to  be  kept  in  operation.  Thus,  where  those 
who  adhered  to  the  original  principles  did  not  choose 
a  minister  for  several  years,  yet,  on  doing  so,  the 
trust  was  held  to  revive  and  be  effectual.* 

With  regard  to  the  administration  of  the  trust- 
■*^*^  affairs,  and  general  powers  of  the  trustees,  each 
trust  must  depend,  of  course,  very  much  on  its  own 
special  terms ;  the  general  form  is  for  the  property 
to  be  invested  in  a  certain  number  of  the  senior 
members,  for  preservation  and  conducting  of  the 
ordinary  routine  mattei-s  connected  with  the  body, 
or  such  matters  as  may  be  specially  intrusted  to 
them,  as  executing  works,  representing  the  body  in 
transactions  with  third  parties,  &c.  —  all  matters  of 
importance  being  reserved  for  the  disposal  of  the 
body  generally,  at  meetings  regularly  summoned  by 
announcement  from  the  pulpit.  At  such  meetings 
are  usually  disposed  of  all  questions  relating  to  the 
trust-estate,  appointment  of  trustees,  minister,  &c.  a 
majority  of  the  body  being  held  as  the  body  in 
making  such  appointments.^ 

Polloek,  8th  July,  1752,  Elch.  Title  to  pursue,  2 ;  but  subaequentl^r,  that 
they  might  hold  property  bj  trustees  for  behoof  of  the  majority  of  the 
contributors;  Wilson,  13th  Dec.  1771,  M.  14555;  Alhm,  25th  May,  1791, 
M.  14583;  Dunu,  13th  May,  1801,  M. ;  Society,  App.  3;  and  ultimately 
as  above  by  the  House  of  Lords.  So,  also,  in  Engkmd,  the  intention  of 
the  settlor  is  preferred  ;  Attorney-General  v.  Pearson,  3  Mer.  400,  per  Lord 
Kldon  ;  Folley  «.  Wontner,  2  Jac.  and  Walk.  245,  per  eund, ;  Mtligan  v. 
Mitchell,  3  M.  and  C.  72  ;  Attorney-General  e.  Shore,  (Lady  Uewley'a 
Charity,)  7  Sim.  309,  note  ;  and  Dillc.  Watson,  (Clough  Case,)  .1836, 1.  £.  IC 
This  subject  is  very  fully  considered  in  the  case  of  Smith,  (Campbelton  Case,) 

Ht  iUp, 

'  Craig,  18cli  Feb.  1823,  2  S.  224. 

'  See  eg  parte  Morison,  18th  Jan.  1834,  12  S.  307  ;  and  11th  Manh, 
1834,  12  S.  547  ;  Eng.  Ca.  of  Davis  t,  Jenkins,  3  V.  and  B.  151,  159; 
L(>>>lio  r.   Birnir,  2   Russ.  114.      It  has  been  held   in   England^  that  a 
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A  trust  is  in  itself  of  so  sacred  a  nature,  that  ^^^^^ 
where  an  agreement  is  entered  into  for  purposes '•^* 
such  as  those  in  question,  and  land  obtained  for 
erecting  buildings,  such  land  cannot,  without  the 
consent  of  all  concerned,  be  turned  to  any  other  use 
than  that  for  which  it  was  originally  intended  by  the 
deed  of  agreement  for  which  the  feudal  titles  were 
obtained.^  Thus,  also,  where  the  box-master,  and 
other  managers  of  an  ancient  charitable  society,  of 
their  own  accord  introduced  material  alterations  in 
the  constitution  of  the  society  and  the  application  of 
the  funds,  whereby  many  persons,  formerly  contri- 
butors, and  entitled  to  relief,  were  deprived  of  the 
benefits  and  privileges  of  the  society,  —  it  was  held, 
that  the  proceedings  of  the  managers  were  illegal 
and  invalid ;  and  that  they  held  the  property  of  the 
society  as  trustees  for  the  members,  or  those  entitled 
to  be  members  thereof;  and  that  the  persons  affected 
by  those  proceedings  were  still  entitled  to  all  the 

miniater  in  poflseflmon  of  a  roeeting-hoose  is  tenant-at-will  to  the  tnutees,  and 
that  his  estate  is  detenninahle  by  demand  of  possession  without  previons  notice ; 
Doe  9.  M'Kaeg,  10  B.  and  Or.  721 ;  and  that  he  may,  by  custom  or  provision, 
be  removable  at  pleasure  ;  Attorney-General  v.  Pearson,  8  Mer.,  402,  per 
Lord  Eldon.  In  Scotland,  the  rightB  of  the  minister  must  of  course  be 
measured  by  the  terms  of 'his  i4>pointment.  In  England,  if  the  minister 
be  in  possession,  and  preaching  the  doctrines  that  were  intended  by  tlie 
founders,  it  is  the  practice  of  Courts  of  Equity  to  continue  him  and  pay  his 
sahury  until  the  question  can  be  determined  as  to  whether  he  was  duly 
elected  or  not ;  Foley  v,  Wontner,  2  Jac.  and  Walk.  247,  per  Lord  Eldon. 
So,  also,  in  Scotiand,  where  the  church-judicatoriee  of  a  dissenting  body  had 
pronounced  a  sentence,  declaring  the  minister  of  a  church  in  their  com- 
munion out  of  connection  with  them,  the  Court  awarded  a  joint  possession  of 
the  church  by  alternate  diets,  to  the  mininister,  on  the  one  hand,  and  such 
persons  as  the  judicatories  should  appoint  on  tiie  other,  pending  a  declarator 
as  to  whether  tiie  minister's  incumbency  under  his  agreement  with  the  pro- 
prietors of  the  church,  and  his  right  of  possession,  had  been  brought  to  an 
end  by  that  sentence  ;  Oalbruth,  &c.  10th  March,  1837, 15  S.  808. 
>  M'GaskiU,  6Ui  Feb.  1840, 2  D.  587. 
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privUeges  and  benefits  to  which  they  would  other- 
wise have  had  right.* 

As  the  trustees  in  such  cases  hold  the  property  for 
behoof  of  the  body,  the  trust  may  be  brought  to  an 
end,  and  the  trustees  denuded,  at  the  instance  of  a 
majority  of  the  contributors  adhering  to  the  original 
principles  of  the  community.* 

>  Steedman,  23d  Jane,  1842, 4  D.  1441. 

'  Ailaa,  25di  Hajr,  1791,  M.  14583.  Friendly  aotaety  traste,  as  being  in 
the  natore  of  public  or  statatory  trusts,  will  heresller  be  euisidered  under 
that  head.  The  acts  relative  to  these  now  in  force  aie,  10  Geo.  IV.  c  56  ; 
2  Gal.  4,  c.  37  ;  3  and  4  Vict.  c.  73  ;  see  tup,  page  18. 
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CHAPTER  VIII. 

RIGHTS  AND  INTERESTS  OF  CREDITORS  AS  AFFECTED  BY 
TRUST-DEEDS. 

1.  Creditors  are  either  trust-creditors  —  that  is,  creditynat 
creditors  at  the  date  of  the  trust,  —  or  future  credi-  ^^ed. 
tors  —  that  is,  creditors  whose  debts  are  contracted 
subsequent  to  the  date  of  the  trust-deed.  The  former 
are  either  acceding  or  non-acceding  creditors.  In 
private  trusts  for  behoof  of  creditors,  the  property 
becomes  vested  in  the  trustee  for  their  behoof,  and 
continues  to  be  so  until  their  claims  are  fiiUj  liqui- 
dated, or  the  funds  exhausted.  They  are  not  bound 
by  any  conditions  which  shall  be  inserted  in  the  deed 
by  the  truster,  except  for  selling  the  trust-estate, 
unless  they  shall  specially  accede  thereto.  The  rights 
of  acceding  creditors  may  be  materially  affected  by 
the  form  of  the  conveyance.  If  a  conveyance  be  to 
a  truster's  creditors  nominoHm,  according  to  their 
just  claims,  as  specified,  or  competently  approved  of, 
with  a  right  of  reversion,  merely  to  the  truster,  which 
is  the  proper  form,  the  claims  of  the  creditors  are 
thereby  constituted  as  real  burdens  on  the  estate, 
and  are  effectual  against  future  creditors.  But  if  it 
be  simply  a  conveyance  in  trust  for  behoof  of  credi- 
tors, without  specifying  them  individually,  it  will  not 
give  a  preference.     In  order  to  do  so,  and,  in  effect, 
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to  give  a  security  to  certain  creditors,  it  is  necessarj 
that  the  deed  shall  bear  to  be  for  behoof  of  creditors 
now  existing^  that  is,  creditors  at  the  date  of  the 
deed.^  It  has  been  held,  that  the  name  of  a  creditor 
being  inserted  in  a  back-bond  of  trost,  is  sufficient 
to  establish  his  claim  on  the  estate.'  Where  the 
holder  of  a  bill,  which  was  not  then  prescribed, 
acceded  to  a  trust-deed  for  creditors,  which,  with 
the  deed  of  accession,  and  the  infeftment  following 
thereon,  narrated  the  debt,  and  it  was  recognized  in 
the  correspondence  of  the  trustee,  in  the  minutes  of 
the  creditors,  and  in  the  deed  of  conveyance  of  the 
estate  to  the  heir  of  the  truster,  the  latter  being 
dead,  and,  in  the  meanwhile,  sexennial  prescription 
took  place, — ^it  was  held,  that  the  prescription  could 
not  be  opposed  to  a  demand  for  the  debt?  It  has 
been  held,  that  the  enumeration  of  a  debt  by  the  trus- 
ter is  sufficient  to  establish  it  as  a  claim  on  the  estate, 
although  the  deed  declare,  that,  although  so  enume- 
rated, claims  are  still  to  be  open  to  objection/  But 
the  correctness  of  this  decision  seems  very  doubtful. 
Of  course,  trustees  must  be  invested,  as  in  other  trusts, 
to  complete  the  preference.  But  a  revocable  trust- 
settlement,  by  which  a  party  conveyed  his  whole 

'  Duke  of  Norfolk,  14di  Feb.  1752,  M.  7062 ;  Dewar,  4th  Dec.  1792  ; 
Bell  Ca.  541  8vo. ;  aialmere,  27th  Jan.  1791,  Home,  See.  Pap. ;  M'Ewmi, 
ISfch  Jane,  1793,  M.  5596  ;  Anderson,  24th  Dec.  1784,  M.  4128,  ineorreet 
report,  see  2  Bell  Com.  490,  note  2,  lb.  ▼.  1,689,  and  Bell's  Ca.  541 ;  Snod- 
graas,  &c.  13th  Nov.  174^  M.  1095.    See  future  creditors,  ta/Va,  422. 

'  Pitmedden,  9th  Dec.  1707,  M.  16100. 

'  EtUes,  15th  Feb.  1833, 1 1  S.  397.  But  where  a  party  merely  intimatod 
to  the  Uw  agents  of  trusteea  of  an  alleged  debtor,  that  he  had  a  cUun  to 
make,  and,  at  the  agent's  request,  transmitted  a  statement  of  his  daim,  which 
rested  on  a  bill,  and  both  parties  then  allowed  the  matter  to  lie  over  for  nina 
years,  it  was  held,  that  the  course  of  prescription  on  the  bill  had  not  been 
intermpted  ;  Ewing,  12th  Nov.  1835, 14  S.  1. 

«  Coulter,  21st  June,  1775,  M.  1601. 
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property,  at  his  death,  to  certain  trustees  for  pay- 
ment of  debts,  and  other  residuary  purposes,  was  . 
held  insufficient  to  prevent  his  creditors  from  obtain- 
ing preferences  by  legal  diligence.^ 

It  is  a  valid  objection  to  a  party  named  as  a  credi- 
tor, in  a  list  annexed  to  a  trust-deed,  that  he  comes 
under  the  class  of  conjunct  and  confident  persons,  in 
terms  of  the  statute  1621,  c.  18,  which  renders  it 
necessary  that  he  shall  prove  his  claim.* 

As,  by  acceding  to  a  trust-deed,  creditors  come  in  Afreet  of 
place  of  the  truster,  the  trustee  being  bound  tO' 


,  proce«diDgt, 


account,  in  the  first  place,  to  them  only,  so,  likewise,  cwditon.  °' 
they  necessarily  become  bound  to  relieve  the  trustee 
of  all  obligations  competently  incurred  in  the  manage- 
ment of  the  trust-affairs.® 

By  so  acceding,  they  become  bound  to  refrain  ^"'."Jjjjj 
from  all  judicial  or  personal  interference  with  trust-  JJ^ 
property,  and  unnecessary  interference  with  the 
conducting  of  the  trust-affairs  by  the  trustee.*  Thus, 
they  cannot  interfere  by  transacting  with  the  truster.* 
Such  trusts  are  much  favoured  by  law,  as  being 
preferable  to  judicial  settlements.  Thus,  where  the 
trust-deed  was  for  the  payment  of  debts,  with  a 
clause  declaring  that  it  should  not  fall  by  the  death 
of  the  trustee,  but  subsist  as  a  security  to  the  credi- 
tors, which  was  acceded  to  by  deed ;  and,  on  the 
death  of  the  trustee,  the  creditors  named  a  commit- 
tee of  management,  and  appointed  a  factor — and  an 
assignee  to  the  debt  of  a  creditor,  who  had  acceded 

'  Thomaoo,  10th  March,  1798,  M.  1224. 
'  See  Garden,  26th  Noy.  1822,  F. 
>  Meroer,  11th  Deo.  1828,  2  S.  574. 

«  Crichton,  &e.  4th  March,  1886,  14  S.  628 ;  and  see  Stobie's  Trosteei, 
infroj  page  421  ;  and  RaaeeU,  15th  Dec  1827,  6  S.255. 
^  Meldmm'B  Trustees,  13th  Dec.  1826,  5  S.  122. 
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to  the  trust,  took  separate  measures,  and  applied  for 
sequestitition  and  the  nomination  of  a  judicial  factor, 
—  it  was  held,  after  notice  to  all  the  creditors,  that 
this  application  ought  to  be  granted,  and  a  fiEU^tor 
was  accordingly  named.  But  this  judgment  was 
reversed  in  the  House  of  Lords,  on  the  ground  that 
the  whole  trust-arrangement  acceded  to  was  intended 
to  avoid  a  judicial  management — that  this  is  a  course 
preferable,  and  to  be  favoured ;  and  as,  bj  deed  of 
accession,  the  creditors  bound  themselves  not  to 
follow  separate  courses  or  suits  at  law.^ 

Creditors  are  entitled  to  enforce  the  proper  con- 
ducting of  the  trust-aSairs,  and  realizing  of  the  funds. 
Thus,  where  a  party,  who,  by  accepting  an  obligation 
from  trustees,  to  pay  a  debt  out  of  the  trust-estate, 
was  held  to  have  acceded,  he  was  held  entitled  to 
adjudge  the  trust-estate  in  payment  of  his  debt»  the 
trustees  having  taken  no  steps  to  realize  the  funds.' 
So,  also,  if  a  trust  for  creditors  shall  be  so  &r 
neglected,  as  to  become,  in  a  manner,  in  abeyance, 
by  its  duties  being  neglected,  and  the  office  of 
trustee  allowed  to  cease  by  the  death  of  the  trus- 
tee, without  a  new  one  being  appointed,  in  such 
a  case  a  creditor,  who  has  been  held  construc- 
tively to  have  acceded,  will  not  be  prevented  from 
proceeding  to  realize  his  claim  independently  of  the 
trust,  even  although  supersedere  of  diligence  should 
have  been  a  condition  of  the  trust-deed.^  In  a 
regular  case  of  accession,  it  would,  of  course,  be  in 
the  power  of  the  creditors  to  supply  the  defect,  and 

'  Littlejohn,  15th  Dec.  1832, 11  S.  217,  and  8tii  July,  1834,  S.  Sop.  172, 
2  S.  M.  355.  See  also  SmiUi,  10th  July,  1830,  8  S.  1068  ;  ud  Forbes,  4th 
Dec.  183R,  1  D.  141. 

'  E.arl  of  Breadalbane,  16th  Jan.  1824,  2  S.  621. 

'  Littlojohn,  1  Ith  June,  1833,  11  S.  701. 
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insist  in  the  proper  conducting  and  conclusion  of 
the  trusty  so  that  such  irregularities  would  there  be 
obviated.  Accession  by  a  creditor  does  not  prevent 
diligence  being  used  by  the  creditors  of  the  acceding 
creditor  against  him,  but,  on  the  contrary,  founds  it, 
as  it  constitutes  the  claim  against  the  ti:ust,  as  coming 
in  the  place  of  the  truster,  or  common  debtor.^  A 
debt  against  an  insolvent  truster,  subsisting  prior  to 
the  execution  of  a  trust-deed  for  creditors,  cannot  be 
pleaded  in  compensation  of  a  claim  by  the  trustee, 
arising  subsequent  to  the  trust-deed.^  It  is  a  legal 
rule  relative  to  insolvency,  that  the  creditors  of  the 
insolvent  party,  or  rather  the  trustee  for  their 
behoof,  acquires  the  whole  property  of  the  insolvent 
party,  real  and  personal,  as  it  stands  formally  vested 
in  him,  without  becoming  liable  to  fulfil  his  personal 
obligations.  They  are  merely  bound  to  rank,  for  their 
damages,  those  creditors  to  whom  he  stands  bound 
by  contract.  Hence,  if  he  have  a  formal  title  to 
lands,  the  trustee  acquires  them  without  incurring 
liability  for  any  personal  obligations  of  the  insolvent, 
as  to  reconveyance,  &c.^  This  is  not  an  annulment, 
as  has  been  erroneously  thought,*  of  the  doctrine  of 
fantum  et  taky  but  a  principle  incident  to  the  law  as 
to  insolvency. 

Where  a  party  was  rendered  bankrupt  by  an 
execution  of  search,  within  sixty  days  from  the  date 
of  a  private  trust-deed  —  and  the  execution  was 
reduced  in  an  action  by  the  private  trustee  against 
the  creditor  who  used  the  diligence,  —  it  was  held, 


*  See  Grienon,  26th  Feb.  1780,  M.  759. 

'  Mill,  &e.  22d  Nov.  1825, 4  S.  219.    See  tup.  page  116. 

*  Wylie,  8tli  Dec.  1803,  M.  10269. 

*  See  Erak.  Instit.  b.  2,  t.  12,  8.  36,  note  352. 
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that  another  creditor,  who  had  not  been  a  party  to 
the  process  of  reducing  the  execution,  was  entitled, 
in  challenging  the  trust-deed  on  the  ground  of  the 
bankruptcy,  to  found  on  the  execution,  notwith- 
standing the  decree  of  reduction,  it  not  being  offered 
to  be  proved  that  the  execution  was  irregular,  or 
that  the  debtor  had  not  been  rendered  legally 
bankrupt.^  And  again,  a  reduction  of  a  trust-deed 
by  creditors  of  the  truster,  on  the  ground  of  its 
having  been  granted  by  him  after  bankruptcy,  and 
containing  clauses  and  powers  disadvantageous  to 
their  interests,  and  to  be  reponed,  &c.  in  integrum^ 
does  not  necessarily  amount  to  an  absolute  and  total 
reduction  of  the  deed,  but  only  qtioad  the  interest  of 
the  creditors  pursuing.* 

With  regard  to  the  effect  of  a  trust-deed  and  deed 
of  accession  upon  the  rights  of  succession  of  the 
heirs  and  executors  of  creditors,  where  an  heritable 
security  is  conveyed  to  trustees  for  behoof  of  a 
creditor,  or  of  creditors,  thereby  creating  a  preference 
in  favour  of  such  party  or  parties,  it  will  be  heritable 
in  the  creditors,  and  therefore  pass  to  their  heirs  in 
heritage.  But  where  heritable  rights  are  conveyed 
to  trustees  for  the  security,  or  to  be  applied  for 
behoof  of,  creditors  in  personal  debts,  whereby  the 
right  given  to  each  creditor  is  merely  to  call  the 
trustee  to  account,  the  nature  of  which  debts  are 
not  altered  by  the  mere  enumeration  of  them ;  such 
rights  in  the  creditors  are  of  a  personal  nature,  and 
go  to  their  executors,  or  heirs  in  moveables.  Thus, 
where  the  conveyance  was  for  the  payment  of  debts 
and  other  purposes,  which  were  declared  to  be  real 

'  Maiardy,  18th  June,  1883, 11  S.  735. 
>  Ker,  28th  January,  1830,  8  S.  408. 
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burdens  upon,  and  affecting  the  trust-right  and 
infeftments  to  follow  thereon,  and  to  subsist  and 
continue  as  a  security  to  all  the  said  creditors,  unti 
the  sums  due  to  them  should  be  fully  paid  and 
discharged,  —  the  debts  so  secured  were  held  to  be 
moveable,  qiLoad  the  succession  of  the  creditors.^ 

Non-acceding  creditors  have  no  right  vested  in^JSto!?^* 
them  imder  the  trustee's  infeftment,  and  he  is  not 
responsible  to  them  qua  trustee.^ 

Another  kind  of  trust  for  creditors  takes  place  ^Jj^'"" 
thus :  —  A  number  of  creditors,  whose  claims  rest  on  **^***"' 
open  account,  frequently,  to  avoid  expense,  assign 
their  claims  to  an  individual,  who,  as  trustee  on  their 
behalf,  obtains  a  decree  of  constitution  against  their 
debtor.^  Such  decree  may  be  used  as  a  warrant  for 
diligence,  real  and  personal.  Such  trusts  are  also 
created  for  the  purpose  of  adjudging  tnist-property, 
and  bringing  a  ranking  and  sale.  Thus,  where,  in 
the  course  of  the  management  of  trust-affitirs  of  a 
deceased  party,  it  appeared  that  the  debts  of  the 
deceased  could  not  be  paid  without  a  sale  of  heritable 
property,  for  which  no  powers  had  been  granted  to 
the  trustees,  an  arrangement  was  made,  to  which  all 
the  creditors  acceded,  that  they  should  assign  their 
debts  to  a  trustee,  who  should  adjudge  the  property, 
and  bring  a  ranking  and  sale.  This  arrangement  ' 
having  been  put  in  execution,  and  a  process  of  rank- 
ing and  sale  having  been  brought,  it  was  held,  that 
an  action  of  multiplepoinding,  raised  by  one  of  the 
creditors  in  name  of  the  original  trustees,  with  refe- 
rence to  the  trust-property,  was  incompetent.* 

'  Hawkins,  23d  May,  1843, 5  D.  1035. 

'  Pagan,  17th  Jan.  1823,  2  S.  125  ;  see  ««/>.  page  234. 

'  See  Stuart,  20th  Feb.  1828,  2  S.  226. 

*  Stobie'B  Tnutees,  12th  Dec.  1838, 1  D.  224. 
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Future  cwdi-  Where  a  preference  in  fevour  of  certain  parties  is 
duly  constituted,  by  a  trust  for  behoof  of  creditors, 
completed  by  infeftment  in  heritage,  and  intimated 
assignment  in  moveables,  future  creditors  of  the 
truster  can  only  rank  upon  the  right  remaining  in 
the  truster,  they  having  no  greater  interest  than 
remained  in  him.^  Yet,  in  the  creditors  of  Balmaghie 
V.  M'Ghie,^  an  estate  was  adjudged  at  the  instance 
of  a  future  creditor,  without  regard  to  a  previous  dis- 
position to  a  trustee,  for  behoof  of  the  creditors  at 
large,  there  being  apparently  no  proper  preference 
created  in  favour  of  special  creditors.  But  although 
their  claims  are  thus  postponed  till  those  of  creditors, 
who  come  under  the  trust,  shall  be  satisfied,  they 
have  still  an  interest,  and,  consequently,  a  rig^t»  to 
enforce  the  proper  conducting  of  the  trust-afl^irs, 
and  realizing  a  distribution  of  the  funds,  and  may, 
therefore,  for  that  purpose,  bring  an  action  of  multi- 
plepoinding  in  their  own  name^  or  in  that  of  the 
trustee,  in  order  to  have  the  claims  on  the  estate 
ascertained  and  adjusted,  or,  if  the  preference  have 
failed,  by  transference  under  the  trust-deed  having 
been  incomplete,  as  by  the  truster  remaining  in  pos- 
session in  the  case  of  moveables.'  Where  an  heritable 
estate  was  conveyed  to  a  trustee,  for  payment  of 
debt,  and  the  trustee  sold  the  property,  and  applied 
the  price  in  payment  of  the  heritable  debts,  but 
thereafter  it  was  discovered  that  a  part  of  the  estate 
was  not  covered  by  the  securities  held  by  the  heri- 
table creditors,  and  the  non-acceding  creditors,  in  a 

*  See  tup,  part  1,  c.  9. 

•  22dFeb.  1749,  M.  1211. 

'  Gibson,  29th  May,  1841,  3  D.  974  ;  BortLwick,  17th  Feb.  1829,  7  S. 
420  ;  Fraser,  26th  June,  1830,  8  S.  982  ;  M'GUl,  2l8t  Dee.  1839, 2  D.  277  ; 
and  t«p,  page  83. 
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multiplepoioding,  claimed  consignation  of  the  value 
of  that  part  of  the  estate,  as  a  fund  applicable  to  the 
payment  of  the  debts  generally,  —  it  was  held,  that 
the  trustee  was  bound  to  consign  the  value  of  the 
subjects,  and  that  it  was  not  sufficient  to  elide  this 
by  pleading,  that  the  course  of  management,  and  the 
discharge  by  the  heritable  creditors  for  the  price, 
were,  in  the  circumstance,  beneficial,  or  not  injurious 
to  the  non-acceding  creditors.* 

In  regard  to  diligence   subsequent  to  the   exe-;^^ 
cution  of  a  trust  for  creditors,  it  is  necessary  to  ^S^^' 
observe,  that  posterior  to  executing  the  conveyance,  JJJ^lTi^ 
the  debtor  remains  proprietor  of  his   land  estate,  t«^«» 
subject   to   the   burden    of   the    trust-right.     The 
trustee,  being  infeft,  holds  two  characters, — first,  he 
is  a  proprietor   or  holder  of  a  burden  subject  to 
redemption ;  and  secondly,  he  holds  a  procuration 
empowering  him   to   sell  the   estate,  and  grant  a 
complete  conveyance  to  a  purchaser.     After  such  a 
sale,  and  the  infeftment  of  the  purchaser,  the  position 
of  parties  is  altered.     Each  creditor  has  a  personal 
claim  for  accounting  and  payment  against  the  trustee, 
and  the  debtor  has  a  similar  personal  claim  for  the 
reversion,  his  real  right  as  proprietor  being  extin- 
guished by  the  conveyance.     Where,  therefore,  the  Jj^^*""' 
truster  is  not  so  divested  of  the  property,  as  in  the  case  ^^ 
of  extra-judicial  settlements  of  bankrupt  estates,  or  < 
otherwise,*  the  right  of  the  truster  may  be  adjudged.^ 

The  right  of  a  creditor  in  a  trust-estate  being 
merely  a  jus  creditiy  or  right  to  bring  a  personal 

*  Mansfield,  8d  Not.  1843,  S.  J. 
'  Barbonr,  7th  July,  1826,  4  S.  806. 

'  GampbeU,  14th  Jan.  1801,  M.  Adjudication,  App.  1 1 ;  see  also  M'MiUan,  4th 
March,  1831,9  S.  55  r;  Aff.  28th  Jane,  1832,  S.  Sup.  7 ;  see  also  Mp.  part  1,  c.  9. 
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action,  arrestment,  and  not  inhibition  or  adjudicar 
tion,  is  the  proper  diligence  for  attaching  such 
property  in  the  hands  of  the  trustee,  which  will 
therefore  apply  both  to  heritable  and  moveable 
property.^  Thus,  where  an  heritable  subject  is 
vested  in  trustees  for  payment  of  legacies,  the 
interest  of  the  legatees  may  be  attached  by  arrest- 

Title  fai  ment.'  It  has  been  held,  that  in  the  case  of 
heritage,  the  trustee  need  not  be  infeft  at  the  date 
of  the  arrestment.^  Possession  in  the  case  of  move- 
ables will  of  course  be  necessaiy,  or  an  intimation  of 
assignments  of  claim  of  debt.     Diligence  against  a 

""*2iSi*  trustee,  as  by  horning,  for  recovery  of  debts  due  by 
him  personally,  is  a  sufficient  warrant  for  arrestment 
for  recovery  of  debts  due  by  the  trustee  and  his 
constituent  conjunctly  and  severally.*  By  this  deci- 
sion it  is  held,  that,  when  money  is  due  by  a  trustee, 
both  officially  and  as  an  individual,  a  decree  obtained, 
and  horning  raised  against  him  as  an  individual, 
may  be  used  as  a  warrant  for  arresting  the  money 
in  his  hands  qua  trustee.  Where  a  power  is  given 
by  a  bankrupt  to  a  trustee,  to  sell  his  eifects.  for 
behoof  of  his  creditors,  arrestment  of  the  subject, 
or  of  the  price  in  the  hands  of  the  trustee,  so 
as  to  disappoint  the  part  passu  preference  of  the 
creditors,  is  incompetent.^  If  a  disposition  omnium 
bonorum  be  granted  to  a  trustee  for  behoof,  not  of 
the  whole  creditors  of  the  disponer,  but  a  part  of 
them,  such  a  trust  would  be  ineffectual  to  prevent 

'  Grienon,  25th  Feb.  1780,  M.  759  ;  Wikon,  3lBt  May,  1809,  F.  ;  Bar-  , 

bour,  III  nip. ;  Broughton,  3d  March,  1882, 10  S.  418.  i 

'  DoQglaa,  29th  June,  1796,  M.  16218.  I 

'  Douglas,  ut  8Up.  I 
*  Neilson  and  Rae,  1 1th  Jan.  1745,  M.  677. 
>  Souper,  23<1  Jan.  1756,  M.  744  ;  SuUker>  9th  Feb.  1759,  M.  745. 
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arrestment  in  the  hands  of  the  trustee  at  the  instance 
of  a  creditor  who  has  not  acceded  to  the  disposition, 
as  a  disposition  omnium  bcmorum  renders  the  disponer 
bankrupt,  and  consequently  he  cannot  grant  pre- 
ferences.    Where  a  solvent  party  has  assiirned  a'^^'y 

^        '^  ^  woUrmt  party,  i 

special  sum  or  subject  to  an  individual  in  trust,  to  I 

be  applied  in  payment  of  a  particular  debt,  the  fiind 

cannot  be  effectually  arrested  in  the  hands  of  the 

intermediate  trustee.^    Arrestment  in  the  hands  of  ^J^^®* 

a  trust-disponee  is  effectual,  although  the  estate  has 

not  been  realized  or  ttimed  into  money  at  the  date 

of  the  arrestment.'     But  arrestment  in  the  hands  of 

debtors  of  a  defimct,  as  debtors  to  his  trust-dis-    ^ 

ponees,  while  the  debts  are  unconfirmed,  are  inept.^ 

Contingent  interests  from  lands  and  estates  in  the  ,^JJJJ2!*"*  ' 

hands  of  the  trustees,  are  not  arrestable  generally, 

but  only  termly  as  they  fall  due/     It  is  competent  ^^^^^*' 


to  arrest  in  the  hands  of  a  trustee  on  the  dependence  i 
of  an  action  against  the  truster  personally,  and  the 
trustee  qua  trustee.^  Inhibition  on  the  dependence 
of  an  action  for  malversation  against  trustees 
proceeding  in  the  execution  of  their  office,  is 
incompetent,  unless  upon  cause  shewn.*'  Where 
mismanagement  is  alleged,  suspension  and  interdict 
is  the  proper  remedy/  whe.»mor« 

Where  there  is  more  than  one  trustee,  in  order  ^^^ 

*  Where  the  tnuteea  nnined  had  died  without  assigning  the  beneficial 
interest  in. terms  of  the  trust,  a  creditor  of  the  person  holding  such  beneficial 
interest  was  held  entitled  to  adjudge  ;  Gavin,  30th  May,  1826,  4  S.  629,  Aff. 
17th  March,  1830,  4  W.  S.  48  ;  and  Drummond,  30th  June,  1768,  M.  16206, 

'  Kyle's  Trustees,  14th  Nov.  1827,  6  S.  40. 

>  Henderson's  Trustees,  20th  May,  1831,  9  S.  618. 

*  Pindar,  27th  May,  1824,  3  S.  69. 
'  Kyle's  Trustees,  ui  tup. 

*  Mylne,  &c.  6th  March,  1832,  10  &  430  ;  Hay,  7th  July,  1838,  16 
S.  1273. 

^  Hay,  ut  tup. 
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eifectually  to  arrest  in  their  hands,  it  is  necessary  to 
do  so  in  the  hands  of  each  individual  trustee,  or  of  a 
quorum/  or  to  arrest  in  their  hands  generally,  at  a 
meeting  assembled   for  transacting   tnist^busiuess. 
Trustees  must  be  cited  nominatim^  and  not  merely 
as  the  trustees  of  a  certain  person.'     Where  a  party 
deceased  was  proprietor  of  an  heritable  property, 
in  which  he  carried  on  a  manufacture,  it  was  held 
competent  to  cite  his  trustees  before  the  sheriff  of 
the   county  where  the  deceased  had  lived,  where 
the  property  lay,  and  where  the  managing  trustees 
resided,  although  the  majority  of  their  number  per- 
sonally dwelt  in  another  county,  they  being  cited  by 
letters  of  supplement.' 

It  is  enough  to  cite  trustees  without  also  citing 
beneficiaries,  as  the  trustees  are  bound  to  support  the 
interests  of  the  beneficiaries. 
Arreitmeaibi      Arrestment  in  the  hands  of  a  factor  is  not  a  com- 

•— -"i  of 


CiUtloa. 
B«n«ilctai3r. 


petent  mode  of  attaching  trust-property.* 
5duS*i*^  I^  regard  to  questions  as  to  the  jurisdiction  of 
courts  in  this  country  over  persons  residing  abroad, 
where  trusts  have  been  created,  arrestment  in  the 
hands  of  the  trustee  is  sufficient  in  the  case  of 
moveables.  Thus,  where  a  party  domiciled  abroad 
having  a  right  to  the  liferent  of  a  residuary  estate  in 
Scotland  under  a  trust-deed  of  settlement,  executed 
a  disposition  in  trust  thereof  inter  alia  for  behoof  of 
himself  and  wife ;  and  an  arrestment  jurisdictionis 
fundandcs  causa  was  thereafter  executed  in  the  hands 


'  Black,  22d  Jan.  1830,  8  S.  367. 

•  Bell,  2d  Jan.  1841,  3  D.  S80.    See  also  Brown,  9Ui  Jul^,  1830,  6  S. 
1031. 

•  BUck,  &c.  ISth  Dee.  1827,  6  S.  261. 

•  See  Moiriiead;M.  732  ;  Donaldson,  18th  Jun.  1709,  M.  785. 
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of  the  trustee  named  under  the  deed  of  settlement, — 
it  was  held,  that  the  arrestment  was  sufficient  to 
found  jurisdiction  against  him.^  But  a  trust-assignee 
using  such  arrestment,  must  do  so  in  the  name  of  his 
constituents  individually.^ 

Where  a  bond  has  been  assigned  to  an  individual 
as  tnistee  for  creditors,  and  the  truster  and  trustee 
have  both  died,  the  creditors  are  entitled  to  pursue 
for  payment  of  the  bond.* 

>  Rigby,  18th  January.  1833,  11  S.  256. 
'  Bentrams,  6th  March,  1821,  F. 

>  Lady  Pitmedden,  18th  December,  1707,  M.  7727. 
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CHAPTER  IX. 

DIVESTING  AND  DISCHARGE  OF  TRUSTEES^  AND  VESTING 
OR  RE-INVESTING  OF  THE  TRUST-ESTATE  IN  THOSE 
HAVING  THE  ULTIMATE  RIGHT  THERETO. 

Where  a  trust  has  come  to  an  end  by  the  death 
of  the  trustee,  where  only  one  existed,  his  heirs  or 
successors  may  apply  to  the  Court  for  the  appoint- 
ment of  a  judicial  factor,  to  superintend  the  trust- 
affairs,  in  order  that  their  interest  may  be  attended 
to  in  adjusting  and  winding  up  the  trust-business. 
Thus,  where  a  trust  had  fallen  by  the  death  of  a 
trustee,  who  had  made  considerable  advances  in  the 
course  of  the  management,  and  who,  under  the  trust, 
would  have  been  entitled  to  have  retained  the  trust- 
estate  till  relieved  of  these,  the  Court,  on  the 
application  of  his  widow  and  executrix,  appointed 
a  judicial  factor  to  carry  on  the  trust,  notwithstand- 
ing the  opposition  of  a  creditor  infeft.^ 

Where  an  action  had  been  originally  raised  at  the 
instance  of  certain  trustees  and  beneficiaries  against 
other  trustees,  and,  after  the  death  of  the  trustees, 
pursuers,  the  action  had  come  to  be  validly  insisted 
in  at  the   instance   of  the   beneficiaries,  —  it  was 

>  Sheriflb,  24th  Jan.  1829,  7  S.  314. 
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held  not  to  be  necessary  that  appearance  should  be 
made  for  the  representatives  of  the  trustees  who 
were  the  original  pursuers,  as  being  personally 
interested  in  the  finding  of  expenses,  which  had 
been  awarded  against  the  pursuers  in  general  terms.* 

In  order  to  bring  trusts  to  a  conclusion,  it  is  ^^SJHS^n?' 
necessary,  Ist,  That  the  duties  of  the  trust  shall  have 
been  fully  performed ;  and  2d,  That  the  purposes  of 
the  trust  shall  have  been  fulfilled  strictly  in  terms 
of  the  deed  of  constitution ;  or  in  so  far,  at  least,  as 
these  are  capable  of  being  performed.  If  a  trust 
shall  contain  purposes  which  prove  incapable  of  be- 
ing performed,  the  proper  course  to  be  adopted  is  to 
apply  to  the  Court  for  an  exoneration  and  discharge 
from  these  duties,  and  from  the  trust  generally. 

Where  the  purposes  of  the  trust  are  completed,  ^J^toi- 
and  all  the  parties  interested  agree  to  the  winding  "'"*^- 
up  of  the  trust-affairs  and  exoneration  of  the  trustee, 
this  may  of  course  be  done  by  a  regular  written 
discharge.  But  the  trustee  must  see  that  all  those 
interested  sign  the  discharge,  for,  in  the  case  of  a 
body  of  creditors,  a  discharge  by  a  majority  would 
not  be  sufficient.  But  if  the  beneficiaries  shall 
refuse  to  exoner  the  trustee  extra-judicially,  or 
be  incapable  of  exonering  him  from  minority  or^^dtar 
otherwise,  the  proper  course  is  fbr  the  trustee  to 
raise  a  process  of  multiplepoinding,  concluding  for 
exoneration,  at  the  same  time  tendering  a' regular 
state  of  the  trust-affairs,  which  action  is  com- 
petent, notwithstanding  that  the  trustee  has  not 
been  exposed  to  actual  double  distress.'  And 
although  a  co-trustee,  or  co-trustees,  should  reiiise 

*  Darling,  20th  Noyember,  1841,  4  D.  48. 
'  Taylor,  24th  May,  1836, 14  S.  817. 


430  DIVESTING  AND  DISCHARGE 

to  concur,  or  disclaim  after  it  has  been  raised,  still 
it  is  competent  for  a  single  trustee  to  insist  alone  to 
the  effect  of  obtaining  his  own  discharge.^  Where 
there  is  only  one  claimant,  the  proper  form  is  an 
action  of  declarator  of  extinction  of  the  trust,  and 
of  exoneration.  It  is  with  a  view  to  the  danger 
and  effect  of  partial  exoneration,  that  the  form  of 
multiplepoinding  is  of  importance,  the  nature  of 
which  is  this : — ^By  the  form  of  count  and  reckoning, 
the  trustee  may  be  subjected  to  repeated  account- 
ings ;  for  it  is  not  enough  to  say,  that  in  an 
accounting  with  another  party,  a  full  state  of  the 
affairs  of  the  trust  has  been  produced,  and  exonera- 
tion been  obtained,  for  that  exoneration  is  only 
effectual  quoad  that  particular  claimant.  But  by 
raising  an  action  of  multiplepoinding  and  exonera- 
tion, calling  all  parties  interested  to  appear  for  their 
individual  interests,  and  producing  his  accounts,  the 
claims  of  individuals  will  be  arranged,  and  the 
trustee  exonered,  after  which  no  claims  can  be 
brought  against  the  trustees  by  parties  so  called, 
their  only  recourse  being  against  the  co-claimants  on 
the  estate,  who  have  been  preferred  in  consequence 
of  their  having  given  in  their  claims.  The  only  risk 
to  the  trustee  is  from  claims  by  parties  who  have 
been  omitted  to  be  called ;  strict  inquiry  must  there- 
fore be  made  as  to  all  having  interest  or  pretensions, 
in  order  that  they  may  be  convened.  The  duties  of 
trustees  in  regard  to  preferences  have  abready  been 
treated  of.^  Where  the  claimants  are  few,  their 
claims  specific  and  undisputed,  and  the  estate 
sufficient,  there  can  be  no  risk;  but  where  the 
amount  or  sufficiency  of  claims,  or  number  of  claim- 

1  Ibid.  •  See  mp.  page  23,  ct  i^q. 
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ants,  is  doubtful,  and  where  the  trust  is  expressly  for 
behoof  of  creditors,  partial  dischai'ges  are  wholly 
insuflicient,  and  to  be  avoided,  as  the  trustee  will  in 
such  case  be  primarily  liable  for  the  amount  of 
preference,  and  will  only  have  recourse  against  the 
party  who  has  been  so  preferred  in  quantum  lucraius. 

A  trustee,  therefore,  cannot  be  forced  to  make  competent 
payments  of  special  claims  until  a  general  accounting 
shall  have  been  gone  into,  and  a  decree  of  exonera- 
tion and  discharge  obtained.^  With  a  view,  there- 
fore, to  obtaining  a  final  discharge,  trustees  must  be 
aware  of  the  effect  of  current  obligations,  during  the 
existence  of  which  no  fiiU  discharge  can  be  obtained ; 
and  indeed  it  would  not  be  safe  to  accept  of  such, 
as,  although  a  beneficiary  may  give  a  full  discharge, 
it  will  only  be  effectual  so  far  as  his  individual  inte- 
rest is  concerned,  and  provided  that  there  be  no 
acknowledgment  of  claims  unliquidated  still  remain- 
ing. Thus,  where  trustees,  holding  an  entailed  estate 
under  condition  that  they  should  only  denude  in 
favour  of  the  heir,  when  the  whole  debts  affecting 
the  estate  were  extinguished,  denuded  while  debts 
remained  unpaid,  and  procured  a  discharge  from  the 
heir,  stating  that  they  had  retained  funds  to  meet 
the  debts,  it  was  held,  on  these  debts  being  deman*ded 
from  a  succeeding  heir,  that  he  was  entitled  to  decree 
of  relief  against  the  trustees  and  the  representative  of 
the  heir  in  whose  favour  they  had  denuded.^  And, 
in  like  manner,  where  the  managing  trustee  under  a 
deed  of  settlement,  at  receiving  a  discharge  of  an 
action  of  count  and  reckoning,  granted  a  letter  to 

1  Elliot's  Trustem,  3d  Jaly,  1828,  6  S.   1058 ;  S.  C.  10th  July,  1829, 
7  S.  892. 
'  Fraoer,  8th  Dec.  1826,  5  S.  104. 
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the  pursuers,  declaring  that  certain  claims  against 
his  brother,  another  of  the  trustees,  were  not  settled, 
and  should  be  determined  by  submission,  it  was  held, 
that  both  these  parties  were  accountable  under  that 
letter/  Where,  however,  there  is  produced  a  full 
state  of  the  trust-affiiirs,  and  of  all  claims,  although 
there  shall  be  one  or  more  claims  of  a  definite 
amount  still  existing  against  the  estate,  the  Court 
will,  if  it  thinks  fit,  grant  a  discharge,  at  the  same 
time  authorizing  the  trustee  to  retain  funds  or  secu- 
rities suflBcient  to  liquidate  these  claims.  Where  a 
party  conveyed  his  property  to  trustees,  with  instruc- 
tions, inter  alia^  to  pay  to  the  children  of  his  daughter 
certain  provisions,  subject  to  the  mother's  liferent, 
when  the  youngest  of  the  children  should  attain 
majority — theyoungestof  the  existing  children  having 
attained  majority,  and  the  mother  being  forty-eight 
years  of  age,  and  not  having  borne  a  child  for  twenty- 
six  years, — ^it  was  held,  that  the  children  were  entitled 
to  payment  of  their  provisions  on  securing  their 
mother's  liferent,  and  finding  caution  for  the  contin- 
gency of  another  child  being  bom.*  So,  also,  trustees 
are  entitled,  before  denuding,  to  a  discharge  of 
annuities  payable  out  of  the  trust-funds,  or  to  retain 
sufficient  funds  to  answer  them.^  Trustees  must,  as 
already  said,  be  careful  to  invest  the  trust-funds 
strictly  in  terms  of  the  deed,  and  ought  on  no 
account  to  leave  funds  in  the  hands  of  a  co-trustee 
or  factor,  after  raising  the  process  of  exoneration.^ 


J  Gnham,  15th  Jtme,  1827, 5  S.  806. 
■  Sohenimaii,  25th  Jane,  1828,  6  S.  1019. 

"  Scheninum,  8d  July,  1832,  lOS.  759  ;  aad  Shaw,6  S.  1U9  ;  Watt,  18th 
Feb.  1825,  3  S.  544. 
*  See  Duties,  LiabOitiefl,  and  Protecting  daase. 
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Once  undertaken,  the  office  of  trustee  cannot  be  2^!*"*" 
thrown  up  at  the  wUl  of  the  trustee,^     Nor  will  the  J^^' 
resignation  of  that  office,  if  competent,  be  presumed 
from  any  thing  but  the  most  positive  declaration  of 
resignation.* 

Erroneous  impressions  have  frequently  arisen  with 
regard  to  the  power  of  trustees  to  resign  their  office, 
and  of  the  Court  to  interfere  for  the  purpose  of 
exonering  trustees,  prior  to  the  purposes  of  the  trust 
having  been  fulfilled,  in  terms  of  the  trust-deed  of 
constitution  and  conveyance — which  appear  to  have 
been  caused  by  the  supposed  analogy  of  the  English 
law  as  to  this  subject:  it  may,  therefore,  be  necessary 
to  state  the  principles  applicable  to  such  questions 
in  the  law  of  Scotland. 

The  principles  on  which  this  question,  and  that  as 
to  the  power  of  the  Court  to  appoint  new  trustees, 
depend,  are  precisely  similar.  Trust,  by  the  law  of 
Scotland,  is  a  contract,  by  the  acceptance  of  which, 
the  party  intrusted  becomes  bound  to  perform  certain 
acts  or  duties  —  which  contract  is  as  binding  on  the 
acceptor  as  any  other  known  in  law ;  for  although, 
on  the  one  hand,  it  be  a  gratuitous  office,  undertaken 
for  behoof  of  the  truster,  and  not  of  the  acceptor,  yet 
it  is  freely  and  voluntarily  undertaken  and  accepted, 
and  on  that  acceptance  the  party  constituting  places, 
and  is  entitled  to  place,  implicit  confidence,  and 
from  the  non-fulfilment  of  its  duties,  he  or  his  repre-' 
sentatives  may  suffer  serious  injury.     A  court  may 

I  Logfto,  26th  May,  1843,  5  D.  1066  ;  Carstairs,  20tb  Jan.  1776,  2  Haib, 
678  ;  Lyndocb,  15th  Feb.  1827,  5  S.  358  ;  Aff.  4  W.  S.  148,  S.  C.  20th  Nov. 
1832, 1 1  S.  60  ;  Gumming,  28th  Feb.  1834, 12  S.  508  ;  Mihie,  23d  Not.  1843, 
16  S.  J.  87.    See  ako  tup.  page  210. 

•  Frcen,  28th  June,  1832,  10  S.  727  ;  S.  C.  29th  Not.  1833,  12  S.  141  ; 
Cowan,  20th  Jan.  1837, 15  S.  398. 

2£ 


4S4  DIVESTING  AND  DISCHARGE 

determine  as  to  the  respective  interests  of  parties 
under  a  contract,  but  it  cannot,  for  any  personal 
reason,  or  supposed  equity,  interfere  with,  or  in  any 
way  annul,  a  contract,  as  a  matter  of  right  in  all  parties 
interested  in  its  fulfilment,  when  it  is  valid  according 
to  law.  It  may,  therefore,  exoner  and  discharge  a 
trustee,  where  his  duties  have  been  fulfilled,  or  where 
he  has  come  to  be  in  such  a  position,  that  he  cannot 
fulfil  the  conditions  of  the  obligation  undertaken  by 
him,  where  it  is  imperatively  necessary  that  his  place 
should  be  supplied,  or  where  he  has  become  legally 
disqualified,  and  not  where  it  is  merely  personally 
inconvenient  for  him  to  continue  to  perform  those 
duties ;  for  there  is  a  great  difference  between  pro- 
viding for  legal  and  other  necessary  disqualifications^ 
and  the  exercise  of  a  supposed  equitable  power  of 
interference.  It  is  upon  this  principle,  of  its  being 
a  contract  or  obligation,  that  the  Court  cannot 
appoint  new  trustees,  or,  indeed,  interfere  with  the 
constitution  of  the  trust  in  any  way,  unless  in  cases 
of  absolute  necessity,  for  securing  the  fulfilment  of 
the  truster's  intention ;  and  that,  therefore,  in  pro- 
viding for  such  deficiencies,  it  appoints  a  person  of  a 
different  character,  —  namely,  a  judicial  factor  or 
manager.  And,  moreover,  practically,  the  Court 
could  not  interfere  without  infringing  upon  consti- 
tuted right  and  obligation.  It  could  not  interfere  to 
exoner  a  trustee  where  only  a  quorum  has  accepted, 
for,  by  doing  so,  it  would  defeat  the  intention  of  the 
truster,  and  the  obligation  which  the  trustees  have 
come  under  to  him.  Nor  would  it  less  interfere  in 
point  of  principle,|or  as  regards  ultimate  consequences, 
where  more  than  a  quorum  have  accepted ;  for  one 
great  object  of  appointing  several  trustees,  is  to  pro- 
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vide  for  non-acceptance  and  £etilure  of  those  appointed, 
which  must  be  defeated  by  interference  by  the  Court 
discharging  individual  trustees  during  the  subsistence 
of  the  trust.     Nor  could  any  power  of  substitution, 
to  the  co-trustees  under  the  deed,  provide  for  such ; 
for  the  exercise  of  such  power  is  only  competent  in 
cases  of  positive  necessity,  and  not  in  cases  of  inter- 
ference, or  views  of  equity  such  as  this ;  for  instituted 
trustees  must  always  be  preferred  to  such  as  are 
merely  substituted  in  virtue  of  a  power.   The  analogy 
of  English  law,  if  differing  from  the  law  of  Scotland 
in  regard  to  this  point,  is  of  no  authority  in  a 
question  of  right  such  as  this ;  and,  moreover,  there 
is  a  broad  distinction  between  the  position  of  parties 
under  the  two  laws,  for  the  equitable  interest  or 
right  of  the  beneficiary  is  much  more  extensive,  and 
the  estate  and  office  of  the  trustee  proportionally 
more  limited,  under  the  law  of  England,  than  under 
that  of  Scotland.    There  is  no  such  vested  equitable 
estate  in  Scotland,  and,  therefore,  no  such  extended 
power  of  appointing  or  discharging. 

By  the  law  of  England,  it  is  a  rule,  without  any 
exception,  that  a  person  who  has  once  undertaken 
the  office,  either  by  actual  acceptance  or  construction 
of  law,  cannot  discharge  himself  from  liability  by  a 
subsequent  renunciation.  The  only  mode  in  which 
he  can  be  released,  is  either  in  virtue  of  a  special 
power  in  the  trust-deed,  by  consent  of  all  interested, 
or  by  authority  of  a  court  of  equity.^    The  nature  of 

>  Doyle  «.  Blake,  2  Sch.  and  Lef.  245  ;  Chalmer  v.  Bradley,  1  J.  and  W. 
68 ;  Reid  v.  Traelove,  Amb.  417,  and  L.  on  T.  227  ;  Hamilton  «.  Fry,  2, 

Moll.  458  ;  ex  parte  Anderson,  5  Ves.  243  ;  In  re  Anderson,  Id.  29  ; v. 

Osborne,  6  Ves.  455 ; 9.  Roberts,  1  J.  and  W.  251  ;  Coventry  v. 

Coventry,  1  Keen,  758  ;  Pickering  «.  Lord  Stamford,  2  Ves.  Jr.  280^  582  ; 
Morse  e.  Royal,  12  Ves.  374,  377. 
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tbe  equity  jurisdiction  is  thus  stated  by  Lord  Lang* 
dale,  in  Greenwood  r.  Wakeford:*  —  "  If  a  trustee 
undertakes  the  performance  of  a  trust,  he  is  not 
entitled,  as  against  the  estate  he  has  undertaken  to 
protect,  to  exercise  a  mere  caprice,  and,  without  any 
assignable  reason,  say  that  he  will  no  longer  continue 
a  trustee.  On  the  other  hand,  if  the  trustee  finds 
the  trust-estate  involved  in  intricate  and  complicated 
questions,  which  were  not>  and  could  not,  have  been 
in  contemplation  at  the  time  when  the  trust  was 
undertaken,  he  has,  in  consequence  of  that  change 
of  circumstances,  a  right  to  come  to  the  Court  to 
be  relieved ;  and  the  Court  will  judge  whether  the 
circumstances  were  such  as  to  make  it  &ir  for  him 
to  decline  acting  longer  upon  his  own  responsibility.'* 
The  law  of  England,  therefore,  as  viewed  by  Lord 
Langdale,  does  not  differ  in  this  respect  from  the 
law  of  Scotland  ;*  for  the  general  principle  of  both 
laws  is,  that  trustees  canuot  be  exonered  from  the 
duties  of  their  office,  unless  under  very  peculiar 
circumstances.  This  has  at  all  times  been  under- 
stood to  be  the  law  of  Scotland,  and,  for  the  reasons 
above  stated,  as  to  the  substitution  of  trustees,  and 
as  to  its  being  a  contract  or  obligation,  it  necessarily 
must  be  more  strict  in  Scotland  than  in  England. 
Viewing  it  in  its  true  light  of  an  obligatioii,  if  from 
circumstances  a  trustee  shall  come  to  be  in  a  position 
differing  wholly,  or  nearly  so,  from  that  in  which  he 
had  reason  to  suppose  he  would  be  at  the  period  of 
his  acceptance  of  the  office,  or  in  which  the  truster 
intended  he  should  be,  he  would  undoubtedly  be 

1  1  Bear.  581. 

*  See,  however,  Stermiit  e.  Bainbridge,  M.  R.  9th  May,  1837,  and  Howard 
V.  Rhones,  1  Keen,  581. 
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entitled  to  apply  to  the  Court  to  be  relieved  from 
the  burdens  of  an  office  which  he  had  never  actually 
undertaken.  But  if  the  office  do  not  differ,  in  a  very 
material  manner,  from  that  actually  undertaken  by 
him,  the  Court  evidently  cannot  relieve  him  from 
the  obligation  to  perform  its  duties.  Where  a 
trustee  has  become  a  party  to  an  action,  in  his 
capacity  of  trustee,  being  thereby  responsible  to  a 
third  party,  he  cannot  withdraw  from  the  action, 
notwithstanding  the  beneficiary  be  sisted  as  party 
in  his  place,  unless  with  the  consent  of  the  third 
party.^ 

Where  beneficiaries,  or  others  interested,  ar^SUS^** 
desirous  of  having  a  trust  brought  to  an  end,  or  to  beneactari^i, 
have  trustees  called  to  account,  and  discharged, 
in  consequence  of  suspicious  or  improper  circum- 
stances connected  with  the  conducting  of  the  trust- 
affairs,  this  may  be  done  by  an  action  of  count  and 
reckoning.  If  that  action  is  not  so  framed  as  to 
include  all  claims,  and  thus  exhaust  the  whole  matter, 
the  trustees  ought  to  raise  a  counter-action  of  multi- 
plepoinding.  Although  the  Court  will  not  readily, 
aiid  without  sufficient  cause  being  shewn,  interfere 
to  remove  a  party  from  the  office  of  trustee,  who 
has  been  placed  there  in  consequence  of  confidence 
feposed  in  him  by  a  private  party,  (the  truster,)  still 
it  will  so  interfere,  where  protection  to  the  estate 
is  evidently  necessary,  from  the  conduct  of  the 
trustee,  particularly  in  the  case  of  minors  being 
beneficiaries.* 

When  the  trust  is  supposed  to  be  brought  to  a 

'  Stephenson's  Trustees,  1 1th  March,  1823,  2  S.  287. 
'  See  Wotherspoon,  15th  Dec.  1775,  M.  7450.    See  Powers  of  the  Cour 
$up,  page  206,  et  tcq. 
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regular  conclusion,  if  there  are  several  competing 
claimants,  an  action  of  multiplepoinding  may,  in  the 
first  place,  be  brought  in  name  of  the  trustee  by  any 
party  interested.  And  it  has  been  held,  that  this 
process  is  not  incompetent  merely  in  respect  that  a 
party  is  clearly  preferable  to  the  fund  in  medio} 
But  it  is,  of  course,  not  to  be  resorted  to  on  frivolous 
grounds,  where  there  is  no  actual  double  distress, 
that  is,  no  competition  between  rival  claimants.' 
If  there  be  landed  property,  and  only  one  claimant, 
or  no  competition  where  there  are  several  claimants, 
a  declarator  of  extinction  of  the  trust,  concluding 
for  adjudication,  may  be  raised,  if  necessary,  to 
declare  the  trust  at  an  end,  and  adjudge  the  estate, 
in  respect,  and  in  terms  of,  the  original  deed  of 
conveyance,  on  which  confirmation  may  be  obtained 
from  the  superior,  and  infeftment  taken.  Where 
not  inconsistent  with  the  terms  of  the  trust-deed,  it 
will  in  any  case  be  suflScient,  if  the  whole  parties 
interested  agree,  to  bring  the  trust  to  an  end, 
although  there  be  no  special  provision  to  that  effect 
in  the  trust-deed.' 
JJJ^^JJ**"*"  The  general  rule,  of  course,  is,  that  whatever  will 
trurtw.       disqualify  a  party  for  taking  the  office  of  trustee,  will 

disqualify  him  from  continuing  to  hold  it.^ 
AMj^ion        Where  the  beneficiary  has  the  jus  crediti^  as  he 
flctorj.        jjgg  ^  YXf^t  to  compel  the  trustee  to  convey  lands  to 
him,  and  denude  in  his  favour,  so  he  may  also,  with- 
out making  up  titles,  assign  that  right  to  others,  who, 

'  SMdilands,  30th  May,  1833,  11  S.  665  ;  Dixon,  5th  Mmrch,  1833, 11  S. 
517. 

'  Middleton,  !2lst  Dec.  1843,  16  S.  J.  173. 

'  Bruce,  &c.  28th  June,  1833,  1 1  S.  799  ;  Cnigte,  17th  June,  1837, 15  S. 
1157;  Shaw,  6  S.  1149. 

*  See  tup,  part  2,  c.  1  ;  and  pago  138,  el  teq. 
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in  virtue  of  the  jus  crediti  so  assigned,  may  bring  an 
action  against  the  tnistees  or  their  successors,  to  . 
fulfil  the  purposes  of  the  trust/  Thus,  by  conveying 
the  estate  to  trustees,  for  behoof  of  a  party  in  life- 
rent, and  the  unborn  child  of  that  liferenter  in  fee, 
the  fiar  is  not  under  the  necessity  of  making  up  a 
title,  by  service,  as  heir  of  provision  to  the  property, 
his  personal  claim  against  the  trustees  to  convey 
to  him  being  sufficient  to  enable  him  to  obtain  pos- 
session. And,  therefore,  if  the  beneficiary  have 
died  without  obtaining  a  conveyance,  or  assigning 
his  right,  his  heir  will  have,  of  course,  the  same  right 
of  action  on  expeding  a  general  service. 

Where  the  trust  is  brought  to  a  conclusion  by  the  ^^^^ 


exoneration  or  death  of  the  trustee,  there  is  no  need  ■"**•«' 

eiuy,  how 

of  a  conveyance  by  him  to  the  beneficiary,  where  the  completed. 
conveyance  is  in  the  form  of  a  trust  in  gremio  of  the 
deed ;  for  the  special  conveyance,  interest,  or  pur- 
pose being  at  an  end,  the  beneficiary  will  serve  heir 
to  his  author,  the  truster,  in  virtue  of  the  conveyance 
in  the  deed,  to  take  effect  after  the  purposes  of  the 
trust  shall  be  concluded,  notwithstanding  that  the 
trustee  may  have  been  infeft.  But  where  the  trust  is 
in  the  form  of  an  absolute  disposition  and  back-bond, 
and  not  to  the  heirs  and  successors  of  the  trustee, 
and  the  trustee  has  been  infeft,  a  conveyance  is 
necessary.  Or,  where  he  refuses  to  denude,  the 
beneficiary  may  adjudge  in  implement  of  the  trust. 
So,  also,  where  the  trust  is  to  the  trustee,  his  heirs, 
or  successors,  and  they  refuse  to  accept,  or  where 
simply  to  the  trustee,  and  not  to  his  heirs,  &c.,  and 
the  trust  is  in  the  form  of  an  absolute  disposition 

>  Gordon,  4th  Dec.  1821,  1  S.  185  ;  Croditors  of  AyUmn,  7th  Julv,  1784, 
M.  9732. 
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and  back-bond  of  trust,  and  they  are  unwilling  to 
accept  or  represent  in  consequence  of  the  liability 
which  might  thereby  be  incurred,  the  beneficiary 
may  adjudge  in  implement  of  the  back-bond.^  Thus, 
where  a  title  to  property  was  taken  to  two  parties, 
and  the -survivor,  in  trust  for  the  heirs  of  the  prede- 
ceaser,  and  the  survivor  got  a  degree  of  declarator, 
finding  the  trust  at  an  end,  and  of  adjudication  in 
his  favour,  it  was  held,  that  this  was  a  correct  mode 
of  vesting  the  absolute  right  in  the  survivor,  and 
that  a  service  as  heir  of  provision  was  not  required.* 

In  momidei.  If  the  property  be  moveable,  adjudicatioi^  pro- 
ceeding on  declarator  is  the  proper  form,  the  trust 
being  at  an  end.  On  the  failure  of  the  trustee, 
the  right  reverts  back  to  the  truster,  or  through  the 
truster  to  his  personal  representative,  who,  if  he 
adopts  the  succession  in  moveables,  takes  it  clothed 
with  the  trust,  and  is  bound  faithfully  to  administer 
it  for  behoof  of  all  interested,^  and  may,  therefore,  as 
executor,  have  judicial  authority  interponed,  and  him- 
self exonered,  where  there  are  conflicting  claims.  If 
the  heir  in  moveables  reject  the  trust,  the  beneficiaiy 
may  obtain  himself  confirmed  executor  qua  creditor, 
and  proceed  to  fulfil  the  purposes  of  the  trust,  and 
pursue  actions  where  such  are  conveyed  by  the 
trust.* 

^Su!r^  I^  copartnery  trusts,  a  party  who  has  held  the 
office  of  trustee  may,  notwithstanding  a  general  dis- 
charge as  trustee,  be  bound  to  concur  in  discharges 

-  See  Dalziea,  11th  March,  1756,  M.  16204  ;  Drummond,  30th  June,  1758, 
M.  16206 ;  and  KamesJPrm.  £q.  321, 4th  ed. ;  Crawford,  22d  May,  1838, 16  S. 

1017. 
■  Gillespie,  Uth  March,  1824,  2  S.  795. 

•  Gavin,  30th  May,  1826,  4  S.  629, 4  W.  S.  48. 

*  Clephane,  30th  May,  1836. 
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of  contracts  or  obligations  undertaken  during  the 
subsistence  of  his  office,  and  to  which  he  individu- 
ally, though  only  qua  trustee,  was  a  party.  But,  in 
doing  so,  he  is  not  bound  so  to  act  in  the  capacity  of 
trustee  at  the  period  of  such  concurrence  or  dis- 
charge, or  to  give  more  than  the  special  warrandice 

undertaken  at  the  period  of  entering  on  the  contract, 

or  rendered  legally  necessary  thereby.^ 

Where  a  back-bond  of  trust   is   found   in   the^"^;;^*" 

repositories  of  a  trustee  after  his  death,  the  legal  *™^««- 

presumption  is,  that  the  trust  was  discharged.^ 

*  See  Stewart,  21st  Nov.  1837, 16  S.  86. 

>  Charteris,  7th  Jane,  1712,  M.  11413.    Ab  to  the  Yaliditx  of  a  discharge, 
see  Kyle,  23d  Nov.  1832, 11  S.  87  ;  Blyth,  2d  March,  1833,  U  S.  512. 
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CHAPTER  I. 

OF    THE    OFFICES    OF    FACTORS    AND    OTHERS    UNDER 
TRUSTEES  IN  TRUSTS  FOR  PRIVATE  PURPOSES. 

Factors  and  agents  generally,  in  trusts  for  private  ^L^^^ 
purposes,  are  usually  appointed  by  the  trustees,  the 
power  of  selection  being  in  general  left  entirely  to 
them.  And  the.  nature  of  these  offices,  when  con- 
stituted, is,  that  on  the  one  hand  the  party  appointed 
has  no  lien  over  the  trust-estate,  but  a  claim  upon 
the  trustee  only  ;^  whilst  on  the  other  hand  he  is 
responsible  to  the  trustees  alone,  and  not  to  those 
interested  under  the  trust.' 

There  is  no  legal  restriction  as  to  the  person  who  whomajbe 
may  hold  the  office  of  factor ;  but  there  are  certain 
circumstances  which  disqualify  individuals  from  hold- 
ing that  office  with  the  same  advantages  which  attend 
a  party  chosen,  as  being  altogether  unconnected  with 
the  trust-affikirs.   Thus,  in  regard  to  the  appointment 

1  See  Eng.  Ca.  of  WornUl  v.  Hanford,  8  Ves.  4  ;  Lawless  v.  Shaw,  L.  and 
G.  154,  rev.  5  CL  and  Fin.  129.  This  does  not  exdude  the  factor  from 
retaining  his  whole  charges  as  factor  oat  of  the  balance  of  trust-funds 
accounted  for  by  him. 

'  See  Eng.  Ca.  Myler  «.  Fitzpatrick,  6  Mad.  60,  per  Sir  J.  Leach ;  and 
see  Keane  «.  Robarts,  4  Mad.  350  ;  but  see  Pollard  e.  Downes,  1  Eq.  Ca.  Ab. 
6  ;  Dayis  9.  Spurling,  1  R.  and  M.  64,  S.  C.  Taml.  199  ;  Crisp  e.  Spranger, 
Nels.  109  ;  Saville  v,  Tanered,  3  Sw.  141,  note ;  Nickolson  e.  Knowles,  5 
Mad.  47  ;  Fyler  v.  Fyler,  3  Beav.  550. 
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of  one  of  several  trustees  to  be  factor  or  cashier  under 
the  trust,  the  Lord  Chancellor,  (Cottenham,)  in  the 
case  of  Home  v.  Pringle,^  in  which  it  was  maintained, 
that  the  appointment  of  one  of  the  trustees  to  be 
factor,  was  of  itself  a  breach  of  trust,  and  subjected 
the  trustees  to  all  the  consequences  resulting  from 
it,  observes,  "  It  is  said,  that  there  is  a  difference 
between  the  law  of  England  and  of  Scotland.  In 
thru^f***  England,  the  appointment  by  trustees  of  one  of  their 
England,  bodj,  to  act  exclusivelj  in  any  part  of  the  trust, 
under  the  authority  of  all,  would,  as  to  the  others, 
have  the  effect  of  making  the  trustees  appointing 
responsible  for  the  act  of  the  one  appointed  —  that 
is,  they  could  not  treat  acts  done  or  sums  received 
by  such  appointee,  in  the  character  so  conferred 
upon  him,  as  the  acts  and  receipts  of  a  co-trustee, 
for  which  they,  as  co-trustees,  would  not  be  liable, 
but  as  acts  and  receipts  of  their  agent,  for  which 
they  would  or  would  not  be  liable,  as  there  might  be 
proof  of  culpable  neglect  in  their  dealings  with  such 
agent.  The  allowance  of  a  salary  to  such  appointee 
would  clearly  be  a  breach  of  trust,  and  would,  there- 
fore, be  disallowed. 
According  to       But  it  is  Said  that  the  practice,  if  not  the  law  of 

the  tew  of  *^  . 

Scotland,  sanctions  such  appointment ;  and  the  case 
of  Montgomery  t\  Wauchope*  is  referred  to  in  proof 
of  that  proposition.  Nothing  was  decided,  in  that 
case,  upon  that  point;  but  the  Judges  stated,  that 
such  appointments  were  not  inconsistent  with  the 
law  of  Scotland,  and  that  a  trustee  appointed  by  his 
co-trustees  was  entitled  to  the  usual  remuneration 

>  22d  June,  1841  ;  2  Robinson's  Ap.  Ou  384. 

•  4th  June,  1822,  F.  and  27th  March  ;  29th  April,  1.  8.  1816,  4  Dow, 
109. 
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of  an  agent  or  cashier.  This  is  the  real  question, 
because  it  is  not  necessary  to  hold  that  the  appoint- 
ment is  illegal,  in  order  to  maintain  the  principle, 
that  the  party  who,  having  accepted  the  oflSce  of 
trustee,  which,  unless  otherwise  provided  for  by  the 
trust,  must  be  performed  gratuitously,  accepts  ano- 
ther office  inconsistent  with  that  of  trustee,  shall  not 
be  permitted  to  derive  any  emolument  out  of  the 
trust-property  in  respect  of  such  employment.  That 
the  office  of  trustee  and  of  factor  or  cashier  to  the 
property  are  inconsistent,  cannot  be  disputed.  If 
the  execution  of  the  trust  require  such  appointments, 
it  becomes  the  duty  of  the  trustee  to  exercise  his 
discretion  and  judgment  in  the  selection  of  officers,  and 
his  vigilant  superintendence  of  their  proceedings  when 
appointed — all  which  is  lost  to  the  trust  when  a  trustee 
is  appointed  to  the  execution  of  those  duties.  There- 
fore the  Courts  of  Equity,  in  England,  in  such  cases, 
refuse  to  the  trustees  any  remuneration  which  would 
come  to  others  from  the  appointment,  which  produces 
the  salutary  effect  of  deterring  trustees  from  making 
such  appointment  when  not  actually  required,  and, 
when  such  necessity  exists,  preserves  to  the  trust  the 
superintendence  and  control  of  the  trustees  over  the 
officer  they  may  appoint.  I  should  be  sorry  to  give 
any  sanction  to  a  contrary  practice  in  Scotland. 
There  can  be  no  reason  for  any  difference  in  the  rule 
upon  this  subject  in  the  two  countries.  The  benefit 
of  the  rule,  as  acted  upon  in  England,  is  not  disputed, 
and  as  there  is  no  decision  to  the  contrary,  there 
cannot  be  any  reason  for  sanctioning  a  contrary  rule 
in  Scotland." 

His  Lordship  farther  observes,  "  In  England,  the 
appointment  of  one  of  the  trustees  to  act  as  receiver. 
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and  manage  the  property,  and  collect  the  rents,  would 
not,  per  se,  make  the  other  trustees  responsible  for 
his  acts,  but  it  would  make  the  trustee  so  appointed 
the  agent  of  the  other  trustees  for  those  purposes, 
and  render  them  responsible  for  his  acts,  so  fatr  as 
they  would  have  been  responsible  for  the  acts  and 
receipts  of  a  stranger  appointed  to  such  office,  but 
not  otherwise ;  and  in  Scotland,  where  such  appoint- 
ments are  treated  with  more  indulgence,  the  conse- 
quences cannot  be  more  stringent.  It  appears, 
indeed,  from  the  cases  of  Sym  r.  Charles,^  Moffat  r. 
Robertson,^  Ainslie  t\  Cheape,'  and  Dean  r.  Pater- 
son,^  that  the  Court  of  Session  have  acted  upon  this 
principle.'*^  And  again,  in  regard  to  the  allowance 
of  a  salary,  observes,  that  ^*  if  that  question  had 
arisen  for  decision,  in  a  proper  form,  and  under 
circumstances  calling  for  a  judgment  upon  the  point, 
whether  a  trustee  can  create  an  office  for  himself 
out  of  his  trust,  so  as  to  derive  profits  from  his  trust  ? 
I  should  have  had  great  difficulty  in  assenting  to 
what  appears  to  have  been  assumed  rather  than 
decided  in  Scotland."*^ 
^JJ[J*~"  It  would  therefore  seem  that  it  must  be  held,  from 
ftStoI"*toi«.  '^^^  opinion,  that  the  appointment  by  trustees  of  one 
I'fl'^^"  of  their  number  to  be  factor  to  the  trust,  is  not  a 
breach  of  trust,  so  as,  per  se,  to  make  those  appoint- 
ing liable  for  the  acts  of  the  factor,  as  if  the  acts  of 
a  co-trustee,  for  which  they  would  be  liable,  but  will 

»  8  S.  741.  ■  12  S.  369.  »  13  S.  417.  *  14  S.  361. 

*  See  also  Seton  v.  Dawson,  Append,  where  it  was  held  by  lome  of  the 
Judges,  that,  as  regards  the  liability  of  co-trustees,  there  is  no  difference 
between  the  case  of  a  mere  acting  trustee  and  that  of  one  actually  appointed 
as  factor. 

•  See  also  opinion  of  Lord  Qiancellor  Eldon  in  Montgomer}-  r.  Wauchope, 
ut  tup.  and  Seton  v.  Dawson,  Append.  Lord  J.  C.  Hope. 


Ur 


AND  OTHERS  UNDER  TRUSTEES.  449 

infer  against  those  appointing  a  liability  for  the  acts,  ti^S^T 
as  if  those  of  their  agent;  but  that  trustees  ought  ^J^;;^^ 
not  to  have  any  allowance  or  salary  in  respect  of  "'^• 
oflSces  held  by  them  under  the  trust. 

This  is  a  subject  of  very  considerable  importance 
in  the  law  of  Scotland ;  for,  let^it  be  observed,  that, 
if  the  rules  of  the  courts  of  equity  in  England  shall 
be  adopted  into  our  law,  as  is  implied  in  the  obser- 
vations of  Lord  Cottenham,  the  result  is,  that  a  party 
who  has  been  appointed  a  trustee,  and  has  accepted 
of  that  office,  is  disqualified  from  holding  any  office 
under  the  trust,  from  which  emolument  is  to  be  derived. 
Of  this  it  can  only  be  said,  that  it  is  the  introduction 
of  a  new  principle  into  our  law,  or  rather,  as  it  would 
seem,  into  our  practice.  For  the  undoubted  law  of 
Scotland,  as  established  by  immemorial  usage,  at 
least,  has  been,  to  look  upon  the  personal  trust  or 
confidence,  in  this  respect  as  well  as  others  as 
conferred  by  a  trust-deed,  in  the  most  liberal  and 
extensive  light  consistent  with  actual  safety.  And 
there  are  most  material  distinctions  to  be  made  with 
regard  to  the  nature  and  extent  of  the  confidence 
conferred  by  the  subsidiary  office.  Thus,  there  is  a 
very  important  circumstance  in  regard  to  the  appoint- 
ment of  a  trustee,  to  conduct  the  routine  affiurs  of 
the  trust,  in  the  capacity  of  trust-factor,  in  which 
the  effect  of  such  appointment,  with  a  salary,  must 
be  to  give  that  salary  for  the  performance,  in  detail, 
of  the  sfime  duties  which,  but  for  the  indulgence 
granted  by  law,  in  allowing  the  appointment  of  a 
factor  in  cases  of  necessity,  must  be  performed  by 
the  party  or  parties  accepting  of  the  office  of  trustee. 
It  is  therefore  difficult,  in  this  respect,  to  draw  a 
distinction  between  trust  and  factory,  unless  in  the 
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case  of  a  stranger  appointed.  This  also  applies,  in  % 
great  degree,  to  the  office  of  cashier  under  the  trust 
But  it  does  not  apply  to  the  case  of  a  law  agent ;  and 
the  onlj  lestriction  irhich  can  arise  in  that  case, 
must  do  so  from  the  policy  of  the  law  in  exclndiog 
trustees  from  that  office;  for  the  duties  are  not 
subsidiary,  but  distinct.  The  policy  of  eqnity  in 
England  creates  a  disqualification.  The  law,  or  at 
least  the  immemorial  practice  and  character  of 
trusts  in  Scotland,  has  not  done  so.  Indeed,  it  may 
be  said  to  have  been  a  common  custom,  or  even  rule, 
in  practice,  to  include  the  name  of  the  &mily  agent 
in  trusts  of  importance  and  otherwise,  to  give  advice, 
and  attend  to  the  formal  and  regular  conducting  of 
the  trust-affiiirs ;  and  such  has  seldom,  if  ever,  been 
looked  upon  as  a  disqualification  for  holding  any 
office  under  the  trust,  but  more  generally  the 
reverse,  as  being  a  proof  of  the  truster's  confidence, 
and  least  of  all  for  that  of  law  agent.^  Although 
the  policy  of  the  general  rule  of  the  English  law,  in 
excluding  trustees  from  holding  any  office  under 
trusts,  from  which  they  are  to  derive  emolument,  is 
most  sound  and  equitable,  yet  it  is  proper  here  to 
state,  that,  in  this  respect,  the  practice  in  Scotland 
at  least  has  differed.  The  reposing  of  implicit  reliance 
in  a  factor  by  trustees,  and,  indeed,  of  any  trust 
beyond  that  of  a  mere  manager,  is  to  be  positively 
deprecated,  and  this  is  more  likely  to  occur  in  the 
case  of  a  trustee  acting  as  managing  trustee  (a  term 

>  See  Colvil,  ISth  Feb.  1839, 1  D.  526.;  Rattmy,  19th  Feb.  1828,  6  S. 
668  ;  Mackenzie,  27th  May,  1829,  7  S.  659  ;  Johnson,  2l8t  June,  1834,  12 
S.  770  ;  AlUn,  3d  June,  1842,  4  D.  1357  ;  Tod,  27th  May,  1842,  4  D.  1275  ; 
Adam,  24th  December,  1842,  5  D.  391  ;  Sym,  13th  May,  1830,  8  S.  741  ; 
Hadaway,  25th  May,  1830, 8  S.  800  ;  Bremner,  13tli  Dec.  1837, 16  S.  213 ; 
Maekenaie,  14th  June,  1831,  9  S.  730. 
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of  the  most  dangerous  nature)  or  actual  &ctor, 
than  any  other,  and  therefore  is  to  be  discouraged. 
Again,  the  allowance  of  a  salary  to  a  trustee  from 
the  trust-fiinds,  in  whatever  capacity,  is  also  a  very 
doubtful  matter,  for  one  great  object  or  prin- 
ciple, which  will  ever  be  acted  on  by  courts  with 
the  utmost  vigilance,  is,  to  prevent  jobbing  in  the 
case  of  trusts  under  any  form.  For  the  holding  of 
lucrative  offices,  or  deriving  of  emoluments  from 
trusts,  is  undeniably  but  little  consistent  with  their 
vigilant  superintendence  and  speedy  termination. 
But  although  the  general  rule  in  the  law  of  England 
is,  as  above  stated,  that  a  trustee  cannot  derive 
emolument  from  his  office,  either  as  solicitor, 
attorney,^  or  otherwise,'  it  would  not  seem  to  be  an 
invariable  rule,  to  the  exclusion  of  the  allowance  of 
a  salary  to  a  trustee  employed  by  his  co-trustees  in 
the  capacity  of  agent,  in  consequence  of  his  being 
the  person  best  acquainted  with  the  truster's  affiiirs.^ 
The  true  position  of  the  matter  seems  to  be  this. 
The  amount  of  confidence  actually  reposed  in 
trustees  in  Scotland,  has  been  such  as  to  give  rise  to 
the  understanding,  that  the  office  of  trustee,  and  the 
subsidiary  offices  under  trusts,  are  in  a  great  degree 
identical — an  error  partly  arising  from  the  appoint^ 
ment  to  these  offices  being  in  the  trustees,  and  from 
those  appointed  being  responsible  to  the  trustees 
alone.  But  the  great  source  of  error  in  this,  as  in 
many  other  matters  of  practice  in  trusts,  has  been 
want  of  investigation  of  the  principles  and  practical 

^  New  V,  Jones,  Excheq.  Aug.  9,  1833,  9  Jarm.  Free.  338;  Moore  r. 
Frowd,  8  M.  and  C.  46  ;  Fnser  t.  Falmer,  4  Y.  and  C.  515  ;  Collins  e.  Carey, 
2  Beav.  128. 

'  See  tup.  U^t  et  Hq. 

'  See  MarahaU  «.  HoUoway,  2  Sw.  432. 
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working  or  machineiy  of  trusts,  as  it  may  be  termed. 
Let  it  be  observed,  that  the  leading  feature  and  object 
of  trusts  is  superintendence,  and  not  mere  manage- 
ment.    Provision  for  management  is  made  over  and 
above,  but  subsidiary  to  the  trust,  and   under  its 
absolute  control  and  superintendence.     It  is  a  plain 
and  evident  proposition,  therefore,  that  a  body  can- 
not superintend  itself,  or  even  its  own   members, 
where  acting  in  matters  other  than  those  which  are 
the  immediate  occupation  of  the  whole  body.     And 
so  it  is,  that,  when  the  conducting  of  the  details  of 
the  duties  of  the  body  is  left  to  a  part  of  that  body, 
the  superintendence  is  supposed  to  be  less  neeessaij, 
and  therefore  the  management  comes  to  be  placed 
in  a  worse  position  than  it  would  otherwise  be ;  and 
all  in  consequence  of  the  supposed,  or  perhaps,  in 
many  instances,  actual  confidence,  specially  confer- 
red.    But  as  this  is  not  by  any  means  the  universal 
rule,  but  matter  of  individual  confidence  speciaily 
reposed,  it  cannot  be  a  rule  of  law :  it,  therefore,  is 
a  practice  which  ought  not  to  exist.     No  doubt^  it  is  a 
wholly  different  matter  where  these  offices  are  really 
intended  to  be  combined  in  the  same  party  or  parties, 
as  trustees  holding  the  office  of  factor,  cashier,  law- 
agent,  &c.  and  such  is  acttiolfy  compressed;   for  the 
truster  is  entitled  to  make  such  regulations  as  to  the 
constitution  of  the  trust,  as  he  shall  think  fit.     But 
such  ought  to  be  positively  expressed  in  the  deed, 
and  not  left  to  the  judgment  of  the  trustees,  who, 
from  the  parties  being  part  and  parcel  of  their  own 
number,  necessarily  have  no  alternative.     Thus,  the 
matter  comes  to  rest  on,  and  be  affected  by,  the 
general  rules  of  the  law,  which  necessarily  looks  with 
much  jealousy  on  such  proceedings.     The  adoption 
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of  inexplicit  tenns  or  provisions  in  trust-deeds,  as  to 
the  appointment  of  trustees  to  offices  under  trusts, 
or  leaving  it  to  a  supposed  discretion  in  the  trustees, 
whicli  cannot  properly  exist,  amounts,  therefore,  to 
loose  or  defective  professional  practice  in  conveyanc- 
ing.     But  again,  let  it  he  ohserved,  that  another 
practical  difficulty  attends  the  matter,  namely,  that 
it  ought  to  he  a  general  rule  in  every  trust,  that  the 
appointment  to  the  offices  under  it  ought  to  he  in 
those  Avho  are  responsible  for  the  parties  appointed, 
namely,  the  trustees;  and  the  comhination  of  the 
two  offices  must  therefore  he   incompatible  with 
this.     It  therefore  amounts  practically  to  this,  that 
the  party  or  parties  who  is  or  are  most  suitable  for 
the  offices  under  the  trust,  ought  not  to  be  members 
of  the  trust ;  or  if  they  are  nominated  as  trustees, 
they  ought  to  resign  the  former  office  on  assuming 
the  latter.    The  rule  that  the  office  of  trustee  must 
be  liberally  interpreted,  is  a  just  and  sound  rule,  but 
it  must  be  properly  applied.     Its  true  intention  is 
to  this  effect,  that  they,  as  undertaking  a  gratuitous 
and  friendly  office,  must  not  he  unnecessarily  ham- 
pered in  the  execution  of  it  —  that  is,  as  regards  the 
nature  of  their  powers;   but  that  refers  to  their 
superintendence,  and  not  to  any  thing  beyond  their 
proper  office  of  trustee,  which  in  its  nature  is  wholly 
gratuitous. 

With  regard  to  the  special  office  of  law  agent  in  ^''^sei 
trusts,  whilst,  on  the  one  hand,  its  duties  are  so 
distinct,  that  an  allowance  for  these,  and  an  allow- 
ance for  what  are  neither  more  nor  less  than  the 
details  of  trust-duties,  are  quite  distinguishable ;  on 
the  other  hand,  the  great  objection  of  pecuniary 
interest  applies  with  full  force,  whilst  the  plea  of 
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delectus  cannot  be   said  to  apply,  for  professional 
eminence,  qualifications,  and  the  special  confidence 
incident  to  trusts,   are  not  necessaiilj  equJTalent; 
and,  bj  such  an  appointment,  the  trust  loses  the 
advantage  oi  the  aid  and  advice  of  a  mere  profes- 
sional third  party.     And  again,  although,  firom  the 
opinion  of  Lord  Cottenham,  in  the  case  of  Home  r. 
Pringle,  it  would  appear  that  the  trustees  would  not 
be  more  liable  for  the  acts  of  a  co-trustee  acting  in 
the  capacity  of  law  agent,  than  for  the  acts  of  any 
other  party  acting  as  such,  (for  such  would  seem  to 
be  the  inference,)  yet,  from  the  same  opinion,  it  is 
clear,  that  he  would  not  be  entitled  to  be  remune- 
rated as  a  professional  third  party,  unless,  of  course, 
under  a  special  appointment  by  a  provision  in  the 
trust-deed. 
tib^SS!^      It  is  very  common  in  practice  to  appoint  the 
M  betor.      beneficiary  to  be  fiawjtor  on  the  trust-estate.     Such  an 
appointment  is  a  veiy  proper  one,  and  perhaps  the 
best  which    can    be  made    where    the    party   so 
appointed  is  the  sole  party  having  an  interest  as 
beneficiary ;  but  it  is  a  very  hazardous  appointment 
where  there  are  other,  and  in  all  probability  in  some 
degree  at  least,  competing  interests  to  be  attended 
to,  in  which  case  it  is  of  counfe  for  the  interest  of 
the  trustees  to  place  that  office  in  the  hands  of  a 
in^^^  neutral  party.     The  appointment  of  an  interested 
party  to  that  office  is  akin  to  the  appointment  of  the 
truster  in  a  trust  for  creditors,  on  the  supposition 
that  it  may  be  of  advantage  to  haye  the  assistance 
of  the  party  chiefly  interested,  and  necessarily  most 
intimately  acquainted  with  the  state  of  the  trust- 
affairs,  a  course  which  ought  never  to  be  allowed  to 
take  place,  either  actually  by  appointment,  or  con- 
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structively  by  the  trustees  availing  themselves  of  his 
services,  by  employing  him  in  the  transacting  of 
trust-affairs,  or  tacitly  allowing  him  to  continue 
business  connections  for  behoof  of  the  estate.^ 

The  proper  and   regular  form   of  appointing  a''®™"' 
trust-factor,  is  by  a  deed  of  factory  granted  by  the 
trustees,  conferring  on   the  party  appointed  such 
powers  as  the  special  circumstances  of  the  trust  shall 
demand,  which  in  a  great  degree  form  the  measure 
of  his   liabilities.     Such  factories   differ  but  little 
from   ordinary  factories   for    the    management    of 
property  of  a  similar  character  to  that  in  question, 
the  rule  being,  that  the  powers  or  authority  given 
to  such  factors  ought  never  to  be  greater  than  that 
given  to  factors  in  general;  but,  on  the  contrary, 
they  ought  for  the  most  part  to  be  more  restricted 
in  their  terms,  as  trustees  will  seldom  be  inclined,  or 
indeed  justified,  in  giving  such  powers   as  a  pro- 
prietor might  in  special  circumstances  be  inclined 
to  give,  as  any  thing  more  than  mere  powers   of 
conducting  details  amounts  in  so  far  to  a  devolu- 
tion of  their  own  duties  as  trustees,  in  whom  alone 
reliance  for  discretion  is  reposed  by  the  trust-deed.' 
It  however   frequently  occurs,   that    the    trustees 
merely  allow    one    of   their    number,   who,   from 
business  habits  or  otherwise,  is  better  qualified  to 
conduct  the  business  of  the  trust,  to  take  the  active 
management  without  any  formal  act  of  appointment, 
and  whose  actings  are,  as  has  already  been  observed, 
binding    on    the    trustees    generally,    where    not 
expressly  disavowed  by  them  in  due  course. 

*  See  Murmy,  28th  NoTember,  1827,  6  S.  147  ;  and  tup,  page  26B. 
'  A  form  in  use,  and  which  Beems  suited  for  the  purpose,  will  be  found  in 
the  appendix. 
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SS'I^  dH^     The  duties  of  the  factor  must  of  course  depend  on 
tiMoffiMtor.  gpecial  circumstances    connected   with    the    party 
appointed,  and  the  terms  and  object  of  his  appoint- 
ment, and  quoad  ultra  he  must  be  guided  hj  the 
rules  as  to  the  powers  and  duties  of  trustees,  and  bj 
the  rules  of  fitctoiy  or  mandate  generallj.     Thus,  he 
cannot  retain  funds  in  his  possession  qua  trust-factor, 
for  the  payment  of  debts  due  to  himself  apart  from 
his  office,  in  competition  with  other  creditors  of  the 
truster.^    These    duties    maj  be  of   three    kinds, 
management,    distribution,    or    sale,   the    superin- 
tendence of  the  details  of  which  are  the  special 
object  of  the  appointment  of  the  factor.     One  of  the 
most  important  kinds  of  fguctorj  of  this  class,  is  that 
in  the  case  of  the  extrajudicial  settlement  of  bank- 
rupt estates.     In  all  of  these  the  general  rules  as 
to  trust  are  the  rules  as  to  factory.^    The  terms 
and    conditions    of    the    appointment    are   either 
that  of  simple  fiactory,  or  factory  with   the  full 
powers  of  the  trustees,  or  nearly  so,  subject,  however, 
to  the  control  of  the  trustees,  as  no  trustee  can 
delegate  his  powers.     In  ^the  first  of  these,  mere 
management  is  under  the  immediate  direction  of 
the  trustees;    in  the  second,   greater  latitude  is 
allowed,  and  more  confidence  given,  as  of  doing 
what  would  otherwise  be  the  peculiar  office  of  the 
trustees  themselves,  as  of  letting,  selling,  distributing, 
&c.,  requiring,  therefore,  the  exercise  of  discretion. 
.  It  ought  ever  to  be  observed  as  a  general  rule  by 
factors,  that  it  can  seldom,  if  ever,  be  for  their 

«  Creditors  of  Stewart,  16th  Jnly,  1709,  M.  2629.    See  tup.  page  445. 

'  Thus,  it  has  been  held  in  England,  that  the  rule  against  purchasing  the 
trust-property  applies  to  an  agent  employed  by  the  trustee  for  the  purposes 
of  saie,  as  strongly  as  to  the  trustee  himself;  Whitoomb  r.  Minehin, 
5  1iad.  91. 


AND  OTHERS  UNDER  TRUSTEES.  457 

advantage  to  claim  to  themselves  more  latitude  in 
conducting  the  details  of  the  trust-affairs,  whether 
more  or  less  generally  or  extensively  intrusted  to 
them,  than  is  absolutely  necessary  for  the  manage- 
ment of  them ;  it  is  the  peculiar  department  of  the 
trustees  to  superintend  and  direct  in  such  matters, 
the  canying  into  execution  of  the  course  determined 
on  being  the  proper  province  of  the  factor.^ 

The  first  thinff  to  be  done  with  a  view  to  the  P"*^""* 
factor  entering  on  his  office,  ought  in  every  case  to " 
be  the  preparation  by  the  trustee  or  his  law  agent 
of  a  state  of  the  extent,  nature,  and  liabilities  of  the 
trust-property,  with  a  view  to  provide,  in  the. first 
place,  for  the  discontinuance  of  liabilities,  whether 
from  securities  or  other  burdens,  trading  connections, 
&c.,   taking  investiture,  and  ascertaining  of  liabi- 
lities attending    it,   intimation  of  transference  to 
debtors  to  the  estate,  giving  up  of  inventories  with 
a  view  to  representation,    adjusting  of  claims   of 
creditors,  and  preparing,  for  the  inspection   of  all 
concerned,  the  nature  and  extent  of  the  estate,  and 
adjusting    the    proper    investiture    of   fiinds,   and 
periodical  payment  of  interest  and  dividends,  &c. 
A  rental,  or  state  of  the  property  as  put  under  the 
control  of  the  fieu^tor,  is  then  made  up  in  order  to 
form  his  guide  in  accounting.     And  in  conducting 
the  business  of  the  trust,  it  is  the  imperative  duty  of 
the  factor  to   keep  a  regular  system    of   books, 
accounts,  and  vouchers  of  every  kind,  as  it  is  upon 
these  alone  that  reliance   can  be  placed  for  the 
security  of  the  trustees,  of  himself,  and  of  the  trust- 
estate.     It  is  of  the  utmost  importance  that  the 
factor   should   attend    to    the    adjustment    of    all 

*  Soe  Bridges,  22d  November,  1831, 10  S.  43. 
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A<i<nteMi«-  accounts  and  ^transactions  at  stated  periods,   vrhen 
such  are  fixed  by  the  trust-deed  or  deed  of  iactory: 
and  where  such  periods  are  not  so  fixed,   that  he 
should  have  an  adjustment  made  with  the  trustees, 
in  order  that  he  may  secure  the  Touching'   of  his 
accountmgs  m  a  regular  manner,  so  as  to  get  credit 
for  such   acts   and   mtromissions    as    may    appear 
sufficiently  explicit  if  regularly  adjusted,  but  which, 
if  left  to  depend  for  explanation  upon  concurring 
circumstances  connected  with  the  general  manage- 
ment  of  the  ^trust-affidrs,   m^y    be    difficult    and 
unsatisfactory  of  explanation,  and  the  cause  of  much 
confusion.     Such   settlements  must    not    only    be 
made,  but  satis&ctorily  so,  as  the  law  allows  them 
to  be  rectified  within  a  reasonable  time,  on   the 
ground,  not  only  of  fraud,  but  of  mistake.^     It  is 
necessary  that  the  &ctor  should  prepare  such  state, 
whether  he  shall  be  able  to  obtain  a  meeting  of  the 
trustees  at  the  precise  period  or  not,  in  order  that  he 
may  get  credit  for  his  payments  and  for  his  adyances, 
as  of  the  date  of  the  lodging  of  such  state.     This 
may  be  very  important  as  regards  the  adjustment  of 
the  interest  allowed  upon  the  factor's  intromissions. 
At  these  stated  periods  the  factor  ought  to  consign 
into  the  hands  of  the  cashier,  in  name  of  the  trust, 
all  surplus  funds,  to  be  invested  for  behoof  of  the 
estate.     Such    cashier    is    usually    either  a  party 
specially  appointed    such,   where   the   trust  is    of 
sufficient  importance  to  justify  it,  or  a  certain  bank 
specified. 

Period!  of         With  regard  to  the  periods  of  accounting,  and 
amount  of  interest  to  be  paid,  the  period  of  account* 

*  See  Mackeuzie^  Uth  June,  1831,  9  S.  730. 
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ing,   tlie  amount  and  length  of  time  that  funds  or  a 
balance  shall  be  allowed  to  remain  in  the  hands  of 
the  trustee,  is  usually  fixed  by  the  trust-deed  or  deed 
of  factory ;  but  in  no  case  \nll  the  law  justify  the 
periods  of  accounting  being  allowed  to  exceed  one 
year.     It    is    observed    by   the    Lord    Chancellor 
(Cottenham)  in  the  case  of  Home  v.  Priugle,^  "  The 
trust-deed  directs  that   the   trustees  should  settle 
accounts  annually  with  their  factors,  and  upon  pay- 
ment of  what  should  be  found  due,  exonerate  and 
discharge  them  from  their  intromissions  and  manage- 
ment, and  within  six  months  of  each  clearance  with 
the  factor,  make  up  their  own  accounts,  and  get 
them  approved  by  an  accountant.     This  seems  to 
assume  that  the  amount  so  to  be  settled  with  the 
factor  was  to  include  the  whole  of  his  receipts  and 
payments  up  to  the  time  "of  the  settlement ;  but 
that  is  not  possible.     It  is  the  usual  course  that  such 
accounts  should  be  made  up  to  a  certain  time,  and 
there  must  necessarily  be  a  running  account  not 
included  in  any  such  statement.     No   doubt   this 
aifords  the  means  to  a  factor  of  keeping  a  balance  in 
hand,  which  does  not  appear  upon  the  face  of  his 
accounts.     He  may  delay  receiving  a  sum  of  money 
until  after  the  time  to  which  the  account  is  made 
up,  in  order  to  keep  down  the  apparent  balance. 
But  however  dishonest  such  contrivances  may  be  in 
the  factor,  they  cannot  impose   any  responsibility 
upon  the  trustees  by*  whom  he  is  employed,  unless 
they  are  parties  to,  or  cognizant  of,  them ;  and  it  is 
obvious,  that  in  the  management  of  a  considerable 
property,  it  is  indispensably  necessary  to  leave  a 

1  22d  June,  1841, 2  RobiD.'Ap.  384. 
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certain  balance  in  the  hands  of  the  manager  to  meet 
the  cnrrent  expenses." 

The  mode  in  which  the  fiictor  or  cashier  is  bound 
to.acconnt^  where  directed  to  laj  ont  the  money  at 
best  interest,  is  thns  stated  in  the  case  of  Mont- 
gomery 9.  Wanchope:^ — 1st,  That  for  all  the  money 
received  by  him  during  the  cnrrency  of  each  year,  he 
ought  to  be  chaiged  with  interest  at  3  per  cent,  de 
die  in  diem^  to  the  end  of  the  year,  and  that  the 
account  ought  to  be  closed,  and  a  balance  struck. 
2d,   That  within  three  months  after  closing  each 
year's  account,  it  is  proper  that  he  should  be  consi- 
dered as  bound  to  have  lent  out,  on  securities  bearing 
5  per  cent  interest,  such  part  of  the  actual  balances 
on  hand  as  may  be  consistent  with  the  probable 
exigencies  of  the  estate,  it  being  understood^  that, 
till  the  money  is  so  held  as  lent  out,  he  is  to  be 
liable  for  interest  at  the  rate  of  3  per  cent  de  die  in 
diem.    The  factor  is  thus  bound  strictly  to  account 
in  these  terms,  over  and  above  the  rules  of  account- 
ing applicable  to  trustees ;  so,  therefore,  he  is  bound 
to  make  investments  in  the  same  manner  as  trustees, 
that  is,  in  name  of  the  trust-estate,  with  proper  atten- 
tion to  the  security  of  the  investment,  &c. ;  so  that, 
although  the  trustee  may  only  be  bound  to  invest  in 
a  certain  specified  manner,  and  to  a  certain  amount^ 
if  the  factor  shall  transgress  the  rules  of  law,  as  by 
investing  money  in  his  own  name,  he  will  be  answer- 
able for  the  full  amount  of  interest  that  might  be  so 
derived  from  it;   as  he  cannot,  any  more  than  a 
trustee,  derive  any  personal  advantage  in  the  admi- 
nistration of  the  trust-fimds,^  over  and  above  his 

1  4tli  Jane,  1822,  F. 
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AND  OTHERS  UNDER  TRUSTEES.  4gl 

factor  fee  or  stipulated  allowances.  But  where  a 
factor  for  trustees  retained,  with  their  knowledge^ 
considerable  balances  for  several  years,  while  litiga- 
tion was  going  on  about  numerous  questions  relative 
to  the  estate,  and  no  wrong  was  intended  or  done, 
the  beneficiary  was  found  entitled  to  no  higher  rate  of 
interest  than  4  per  cent,  as  payable  by  the  factor, 
that  being  the  ordinary  rate  at  which  money  was 
usually  lent  at  the  time.^  These  rules  must  neces- 
sarily vary  according  to  the  rate  of  interest  obtainable 
at  the  time. 

The  question  as  to  what  may  be  considered  a  fair 
balance  to  be  allowed  to  remain  in  the  hands  of  a 
factor,  must  depend  upon  the  special  nature  and 
extent  of  the  powers  conferred  upon  him.  This  may 
depend  upon  the  nature  and  extent,  certainty  or 
uncertainty,  of  the  incidental  claims  upon  the  estate, 
and  period  of  accounting.  Thus,  there  may  be  com- 
pensation for  outlay  due  to  an  outgoing  tenant,  of 
an  uncertain  amount,  uncertain  outlay  required  in 
conducting  operations,  on  which  the  income  from  the 
estate  may  wholly  or  in  part  depend,  &c.  But  the 
proper  footing  upon  which  such  funds  in  the  hands 
of  a  factor  ought  to  be  placed,  so  as  to  be  satisfactory 
to  all  parties,  is  for  the  factor  to  be  directed  to  place 
all  funds,  as  soon  as  realized,  in  the  hands  of  the 
cashier  or  banker,  he  retaining  the  deposit  receipts, 
and  with  power  to  draw  upon  the  cashier  for  such 
sums  as  may  be  immediately  required  for  the  pur- 
poses of  the  trust-factory,  so  that  a  correct  series 
of  vouchers  may  thus  be  ptfeserved,  and  a  regular 
accounting  at  all  times  attainable. 
In  all  his  actings,  the  rule  is,  that  a  factor  can 

^  Fortane'8  Trtutees,  16th  Not.  1839, 2  D.  59. 
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'^^'^^ ,   aasume  to  himself  no  saeh  latitude  as  may  be  takei 
*^^        by  a  trustee.     A  trostee   is   bound   to  follow  the 
directions   of  the    deed,   where  explicit,   althoo^ 
allowed  considerable  latitude  and   discretion  as  to 
the  manner  of  doing  so.     The  latitude  allowed  to  a 
factor,  however,  is  much  more  limited ;  the  rule  a? 
to  him  is  the  converse  of  that  as  to  tmstees ;  he  bas 
no  presumed  powers ;  his  onl  j  powers  arise  from  the 
greater  or  less  latitude  conferred  by  the  terms  of 
the  deed  of  factory.     It  therefore  leqaires  a  special 
authority  to  enable  him  to  exert  any  discretionarr 
power,  such  as  granting  of  reductions,  eases^  or  dis- 
pensing with  securities  of  any  kind  \rhatever.    In 
making  payments,  for  instance,  the  factor  ought  to 
be  very  guarded  as  to  whom  he  does  so :  if  it  be  hi3 
duty  to  make  such  payments,  it  is  also  his  duty  to 
see  that  they  be  properly  and  regularly  made,  what- 
ever be  the  general  terms  of  his  appointment.^  For 
his  own  security,  he  ought  to  beware  of  incurring 
liabilities  or  making  advances  without  the  sanction 
of  the  whole  trustees,  or  a  majority  of  them,  more 
especially  where  these  exceed  the  ordinary  income 
of  the  estate ;  for  no  party  cognizant  of  the  terms  of 
a  trust  can  otherwise  be  held  to  have  made  advances 
beyond  that  extent  on  the  faith  of  the  trust-estate. 
Accordingly,  where  a  testator  conveyed  his  estate  to 
trustees,  with  directions,  in  a  certain  event  which 
occurred,  to  apply  the  annual  produce  thereof  to  the 
aliment  of  his  sister,  and  the  aliment  and  education 
of  her  children,  the  jus  mariti  of  her  husband,  and 
all  right  in  him  or  his  creditors  to  interfere  with  the 
proceeds,  being  excluded,  and  of  the  two  surviving 
and   accepting   trustees   one  resided   constantly  '^^ 

*  See  Mirriees,  ut  inf.  466, 467. 
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England,  the  other  trustee  being  the  husband  of  the 
lady  beneficially  interested  in  the  trust, — ^in  an  action 
at  the  instance  of  a  party  who  had  been  agent  in  the 
trust,  alleging  that  he  had  made  advances  on  the 
orders  of  the  trustee  in  Scotland,  and  of  the  lady,  for 
behoof  of  herself  and  family,  it  was  held,  that  the 
trustee  in  Scotland,  acting  by  himself,  could  not 
affect  the  trust-estate  for  such  advances,  but  that,  in 
so  far  as  advances  were  made  to  the  extent  of  the 
annual  proceeds,  and  applied  according  to  the  direc- 
tions of  the  trust,  or  for  the  purpose  of  making  up 
titles,  and  in  the  necessary  management  of  the  trust, 
such  advances  were  just  debts  against  the  trustees 
and  the  trust-estate.^ 

The  oflBce  of  factor  being  constituted  for  the  pur-  ^^^""^ 
pose  of  management  merely,  he  cannot,  without 
special  authority,  let,  grant  leases,  or  otherwise  even 
temporarily  dispose  of  the  property ;  for  such  are 
administrative  powers  competent  only  to  a  party 
having  proprietory  powers.  In  such  cases,  as  in 
regard  to  granting  leases,  it  is  the  duty  of  the  factor, 
as  in  other  private  factories,  to  ascertain  the  proper 
amount  of  rent  to  be  required,  the  competency  of 
proposed  tenants,  &c. ;  or,  in  the  case  of  extraordi- 
nary outlay  being  necessary  in  building  or  repairing 
farm-steadings,  mills,  &c.  to  report  to  his  principal, 
the  trustee,  who  is  the  proper  party  finally  to  deter- 
mine, grant  the  necessary  deeds,  and  authorize  the 
necessary  outlay ;  the  execution  of  all  which  it  is  the 
duty  of  the  factor  to  superintend.'  The  details  of 
this  subject  fall,  however,  more  properly  under  the 

>  Heriot's  Trustees,  8tb  March,  1836,  14  S.  670. 
'  See  Mirrlees,  tU  infra.  466,  467. 
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head  of  factory  generally,  as  having  nothing  excla- 
sively  applicable  to  private  trusts. 

The  obligations  and  liabilities,  on  the  part  of  the 
factor,  arise  from  the  acceptance  of  the  deed  of  Vic- 
tory, whereby  he  becomes  bound  to  perform  the  duties 
imposed  by  it,  and  is  liable   for  the  consequences 
attending  acts  of  malversation  or  neglect  in  regard 
to  them.     The  terms  of  the  deed  of  fiewstory,  T^ieh 
is  therefore  the  measure  of  his  powers  and  duties,  is 
also  the  measure  of  his  liabilities.     A  trustee  does 
not,  by  accepting  the  office  of  trustee  or  cashier  to 
the  trust,  incur  any  liability  m  regard  to  the  manage- 
ment of  the  trust,  beyond  that  to  which  he  was 
already  subject   qtia  trustee;^   but,  of  course,    he 
necessarily  incurs  the  additional  liability  of  factor  or 
cashier,  and  is  liable  to  account  for  his  intromissions 
as  such  ;^  the  only  special  effect  being,  that  it  may 
be  a  material  element  in  judging  of  his  liability  as  a 
trustee,  and  that  no  salary  can  be  attached  to  these 
oflSces.     In  regard  to  the  liability  qiia  factor  of  a 
trustee  appointed  by  a  regular  deed  of  factory,  and 
of  one  merely  acting  as  such  —  in  the  former  case, 
the  trustee's  acceptance  of  the  office  of  factor  renders 
him  liable,  as  such,  over  and  above  his  liability  as 
trustee,  as  the  two  offices  are  distinct,  and  do  not 
merge  in  each  other  in  any  way ;  and  in  the  latter 
case,  the  distinction  between  his  ordinary  actings  as 
trustee,   and   his   actings  as  general  manager  qua 
factor,   appears  from   the   special  nature  of  these 
offices.     The  acts  of  trustees  arc  the  acts  of  the 
majority,  and  are  only  binding  as  such ;  and  where 

'  Home,  fU  tup,  page  447.  '  Montgomery,  «t  $up,  page  460. 


AND  OTHERS  UNDEB  TRUSTEES.        465 

one  of  their  number  assumes  the  general  manage- 
ment, each  individual  act  done  by  him,  on  becoming 
known  to  the  trustees  generally,  or  a  majority  of 
them,  and  acknowledged  or  allowed  to  pass  in  termly 
accountings,  is  virtually  homologated  by  them,  and 
becomes  an  act  of  fectory  done  under  their  sanction, 
on  the  principle  raHhoMtio  pro  mahdato  habetuvj  they 
being  entitled  to  appoint  footers  or  managers  under 
them,  where  necessary. 

No  specific  rules  of  liability  by  &ctors  of  particular  J^I^J^L*'"^ 
kinds  can  be  laid  down ;  these  must  vary  with  the 
conditions  of  each  individual  case.  But  it  may  be 
observed,  that  where  there  is  a  mere  factory,  in 
which  special  directions  are  to  be  given  by  the 
trustees,  the  mere  execution  being  left  to  the 
factor,  he  can  be  answerable  for  nothing  more  than 
actual  neglect  or  improper  performance,  and  not  for 
the  consequences  of  advice  given  bona  fide  to  the  trus- 
tees, as  they  are  in  no  way  bound  to  act  upon  such 
advice.  Where  the  management  generally  is  intrusted 
to  him,  without  having  to  consult  the  trustees — ^that 
is  to  say,  where  he  is  rather  a  commissioner  than  a 
common  foctor— the  liabilities  are  of  a  much  more 
extensive  nature ;  and  any  one  who  undertakes  such 
an  office  must  run  the  risk  of  it ;  for  a  party  may  so 
bind  himself  to  the  trustees,  although  his  doing  so  will 
not  relieve  them  from  responsibility  to  their  constitu* 
ent,  or  to  beneficiaries  generally.  Where  a  party  is 
appointed  in  consequence  of  the  additional  qualifica- 
tion of  his  being  a  law  agent,  his  character  in  these 
two  capacities  will  remain  distinct.  It  may,  in  certain 
cases,  be  an  advantage  to  have  such  a  party  as  factor, 
but  he  will  not  thereby  be  more  or  less  liable  as  a 
factor  or  law  agent,  even  although  he  be  a  trustee. 

2o 


^^  OF  THE  OFFICES  OF  FACTORS 

ThuB,  Where  a  trostee,  who  was  a  law  agent,  had. 

in  preparing  an  heritable  security,  omitted  to  searci 

the  r^rfs,  whereby  the  security   was  eTentauJj 

ineffectual,  he  was  held  liable  in  reparation,  notwith- 

standmg  that  the  loan  was  effected  among  lehitiom 

and  co-trustees,  and  with  every  reason  to  suppose 

and  confide  that  the  lands  of  the  borrower  were  not 

encumbered ;  but  as  the  search,  if  made^  would  to« 

prevented  the  loan  from  being  effected,  he  ^  heW 

only  bound  to  rephw*  the  principal  sum,  with  bank. 

interest  from  the  date  when  the  loan  was  inade,aiKt 

on  making  payment,  to  be  entiUed  to  an  assignation 

to  the  heritable  security,  a  cUiim  of  damage  at  &« 

instance  being  also  reserved  against  the  par^  ^<> 

had  concealed  the  burdens,  and  represented  tiie 

lands  as  a  good  security.^    Nor,  accordingly,  ^ 

he,  when  acting  in  one  capacity,  be  entitled  to  tne 

privileges  of  the  other.  Thus,  he  will  not  be  entiaed 

to  a  law  agent's  hypothec  over  title-deeds  or  oth« 

documents,  for  his  security  as  to  acts  done  w  tus 

capacity  of  fiictor.    And,  of  course,  in  all  these  cas» 

a  fector  will  not  be  liable  for  the  conseqaenctf 

of  acts  done  m  ignorance  of  circumstances  wnw 

could  not  necessarily  come  to  his  knowledge,  m  tne 

course  of  the  execution  of  his  duties  as  fiictor,  and  ot 

which  he  ought,  therefore,  to  have  been  timeousiy 

mfi>rmed.    Thus,  a  writer  being  factor  for  a  mmber 

of  trustees  under  a  deed  of  settlement,  and  having 

erroneously  paid  a  share  of  the  trust-funds  to  tie 

nearest  of  kin  of  a  legatee  decerned,  without  requiring 

a  confirmation,  instead  of  to  a  party  in  whose  few"' 

the  legatee  had  left  a  testamentary  bequest,  it  "^ 


Onlum,  4th  March,  18S1,  9  S.  64S. 
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held,  that,  as  to  all  payments  made  after  he  was 
aware  of  the  existence  of  the  testament,  he  was 
liable  to  relieve  a  trustee  who  had  been  subjected  in 
second  payment,  as  having  himself  been  in  know- 
ledge of  the  testament,  but  that,  as  to  prior  payments, 
he  was  not  liable.^ 

A  factor  ought  to  retain  in  his  possession  the  bank  J^*  <>'»•"• 
deposit  receipts  for  the  proceeds  of  the  trust-estate 
of  the  current  term,  for  two  purposes,  —  first,  for 
paying  the  various  accounts  from  time  to  time  out 
of  these ;  and,  second,  for  securing  the  discharge  of 
his  claims  against  the  estate  at  each  succeeding  term 
of  accounting.  For,  being  employed  as  factor  or 
agent  for  the  necessary  management  of  the  trust,  he 
has  a  preference  over  the  funds  so  managed  and 
intromitted  with  by  him,  in  competition  with  all 
ordinary  creditors  of  the  trust-estate,  as  being  en- 
titled to  recover  both  against  the  trust-funds  and 
against  the  trustees  personally,  as  his  employers. 
By  retaining  the  deposit  receipts,  he  farther  secures 
himself  againt  the  effect  of  the  diligence  of  an 
arresting  creditor,  as  to  charges  for  trust-manage- 
ment generally,  incurred  subsequently  to  the  date  of 
the  arrestment.  For  where  a  factor  or  agent  depo- 
sits a  part  of  the  funds  of  the  estate  in  a  bank,  and 
retains  the  voucher,  he  has  still  a  lien  over  the  funds 
for  the  necessary  disbursements.  The  constituents, 
that  is,  the  trustees,  have  only  a  qualified,  not  an 
absolute,  property  in  the  fund,  their  right  not  being 
completed  by  delivery  of  the  voucher,  and  as  the 
funds  so  deposited  cannot  be  levied  and  discharged 
without  the  bill,  the  possession  of  the  writ  secures 
the  agent's  preference.* 

'  Mirrieea,  17th  May,  1826,  4  S.  591. 

'  See  Wight's  TniBtees,  12fch  Dec.  1840,  3  D.    S^  tup.  page  445. 
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CHBisTOPnEB  Seton,  Pursuer ;  William  Dawson  and  OiHEBfl, 
Defenders.  18th  December,  1841.  2d  Division.  Lord 
Jeffrey,  Ordinary. 

The  late  Major  Seton,  father  of  the  pursuer,  Christopher  Seton, 
by  his  trust-disposition  and  settlement,  executed  in  March,  1819, 
conyeyed  his  whole  heritable  and  moveable  property  in  favour  of 
trustees,  who  were  directed,  after  payment  of  certain  legacies,  to 
apply  a  sum  annually  for  the  support  and  education  of  the  truster's 
son,  Christopher  Seton ;  and,  on  his  arrival  at  the  age  of  twenty- 
one,  the  trustees  were  directed  to  denude  in  his  favour,  and, 
failing  him,  of  a  certain  series  of  heirs,  and  to  execute  an  entail, 
&^.  The  trust-deed  farther  contained  the  following  clause: — 
^'  And  now,  the  better  to  expedite  this  trust,  I  hereby  authorize 
and  empower  the  trustees  herein-before  appointed,  and  such 
others  as  I  may  add  to  that  list,  and  the  survivors  or  survivor  of 
those  accepting,  to  add  and  assume  such  other  person  or  persons, 
one  or  more,  as  they  may  think  fit,  to  be  trustees,  either  along 
with  themselves  or  in  their  place,  and  with  the  same  powers  as  if 
they  had  been  originally  named  and  appointed  by  myself;  and  I 
declare  that  the  trustees,  whether  originally  added  or  assumed, 
shall  not  be  liable  for  omissions,  neglect  of  diligence,  of  any  kind, 
nor  singvli  in  solidum^  but  each  only  for  his  own  actual  intromis- 
sions ;  neither  shall  they  be  liable  for  any  factors  or  attomies  to 
be  appointed  by  them,  farther  than  that  they  be  reputed  respon- 
sible at  the  time  of  entering  upon  their  office." 

On  Major  Seton's  death,  in  May,  1819,  two  of  the  trustees 
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named,  Mr  Bobert  Taylor  and  the  late  Mr  James  Kyd,  writer  in 
Cupar,  who  had.  been  Seton's  agent,  accepted  the  tmat,  and 
intromitted  with  and  disposed  of  the  deoeaaed's  peEsoiuJ  effects. 

On  6th  September,  1819,  thej  assomed,  under  the  powers  of 
the  trust,  the  defender,  Mr  William  Dawson,  and   two  others,  as 
additional  trustees,  the  minute  of  appointment  ^  declaring,  in 
terms  of  the  trust-settlement,  that  the  new  trustees,  as  well  as  the 
original  trustees,  should  not  be  liable  for  omissions,  n^lect  of 
diligence  of  any  kind,  nor  singuLi  in  Klidum^  but  each  only  for 
hb  own  actual  intromissions."    A  meeting  of  the  trustees  was 
held  the  same  day,  when  various  directions  were  gkyen,  by  the 
trustees  for  the  management  of  the  trust-affairs,  particularly  as  to 
the  sale  of  a  house  in  the  village  of  Falkland,  and  of  two  superi- 
orities.    Ko  express  nomination  was  made  of  a  factor,  bat  the 
meeting  ^^  directed   Mr  Eyd"  to  dispose  of  the  properties  in 
question* 

In  December,  1819»  Eyd  sold  the  superiorities  above  mentionedl^ 
and  received  the  prices,  being  L.284  and  L.241  respectively, 
dispositions  being  executed  in  favour  of  the  purchasers,  acknow- 
ledging receipt  of  the  price,  and  which  were  subscribed  by  the 
five  trustees.    In  1822,  a  debt  of  L.956,  due  to  the  trust-estate 
by  Mrs  Buchanan  Lindsay,  was  paid  to  Eyd,  and  a  discharge  was 
granted  to  Mrs  lond^y,  signed  by  the  five  trustees.    Subeeqa^it 
to  the  meeting  of  Gth  September,  £yd  took  the  whole  actual 
management  of  the  trust,  and  intromitted  with  the  funds.     No 
meeting  of  trustees  was  again  held  till  6th  February,  1828^  being 
an  interval  of  more  than  eight  years.     Eyd  had  become  bankrupt 
in  December,  1827,  when  a  balanoe  was  due  by  him  to  the  tmst- 
estate  of  L.1368.    The  minute  of  the  meeting  bore,  that  this 
balance  was  exhibited  to  the  trustees  as  due  by  Eyd,  "^  which  the 
meeting  regret,  and  are  dissatisfied  to  find  so  great,  conceiving 
that  Mr  Eyd  should  have  apprised  the  other  trustees  occasionally 
of  the  state  of  the  trust-funds,  and,  at  any  rate,  ought  to  have 
applied  any  surplus  in  payment  of  Major  Seton's  debts."    The 
trust  was  thereafter  carried  on  by  the  trustees,  one  or  other  of 
them  taking  the  actual  management. 

The  truster's  son,  Christopher  Seton,  having  arrived  at  the  age 
of  twenty-one,  and  application  being  made  to  the  trustees  to 
denude  in  his  favour,  they  expressed  their  readiness  to  do  so,  on 
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being  relieved  of  certain  debts  affecting  the  trost-property.  It 
appeared  that  the  balance  which  had  been  due  by  Kyd  to  the 
trust-estate  was  ahnost  inecoverable,  and  the  question  came  to 
be,  whether  the  other  trustees  were  to  be  liable  therefor  ? 

In  these  circumstances,  Christopher  Seton  raised  action  against 
the  trustees,  calling  also  the  trustee  on  Eyd's  sequestrated  estate, 
to  have  them  ordained  to  execute  an  entail  of  certain  heritable 
trust-propert J  (the  lands  of  Balmblae)  in  favour  of  the  pursuer, 
and  the  other  heirs  specified  in  the  deed  of  settlement,  and  to 
hold  count  and  reckoning  for  the  whole  intromissions  had  by  the 
trustees  with  the  trust-estate,  and  to  pay  to  the  pursuer  the 
balance. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  2 — 
^  Decerns  against  the  defenders,  James  Kyd  and  his  trustee,  for 
whom  no  appearance  has  been  made,  in  terms  of  the  conclusions 
of  the  libel ;  and,  with  regard  to  the  other  defenders,  finds  that 
the  whole  of  the  said  defenders,  except  Henry  Blair,  are  person- 
ally bound  to  account  to  the  pursuer  for  the  sum  of  L.9d6, 6s.  lOd., 
which  ihey  admit  to  have  received  from  Mrs  Buchanan  Lindsay, 
in  August,  1822,  on  account  of  the  trust-estate,  by  a  regular 
veceipt  and  discharge,  running  in  their  names,  and  subscribed  by 
each  of  them  individually :  Finds,  in  like  manner,  that  the  said 
defenders  (with  the  exception  of  Henry  Blair,  as  above)  are 
personally  bound  to  account  to  the  pursuer  for  the  farther 
sums  of  L.284  and  L.241,  being  the  prices  of  two  freehold  quali- 
fications, after  deducting  expenses,  belonging  to  the  trust-estate, 
which  were  sold  and  conveyed  to  the  purchasers  by  dispositions, 
acknowledging  receipt  of  the  said  prices,  and  subscribed  by  all 
the  said  defenders,  as  trustees  and  consenters  thereto;  except 
that  the  defender  Taylor  is  stated,  in  the  narrative  of  the  latter 
of  these  dispositions,  to  have  actually  received  payment  of  the 
price  jointly  with  James  Kyd,  for  behoof  of  the  trust,  and  sub- 
scribes that  disposition  accordingly,  as  a  principal  disponee,  along 
with  the  said  Kyd  —  and  to  this  extent  repels  the  defences  of 
these  defenders,  and  decerns ;  but,  before  farther  answer,  appoints 
the  cause  to  be  enrolled,  in  order  that  it  may  be  explained  what 
farther  decree  or  procedure  in  the  accounting  maybe  necessary  to 
give  effect  to  those  findings,  and  to  exhaust  the  merits  of  the 
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His  Lordship  at  the  same  time  issued  the  following  note : — Oases 
of  this  kind,  when  there  is  no  allegation  of  fraud  or  sinister  object, 
are  always  painful,  and  often  perplexing,  from  the  difficulty  of 
determining  to  what  extent  effect  can  safely  or  properly  be  gtTen 
to  such  protecting  clauses  as  occur  in  the  trust-deed  now  under 
consideration — a  difficulty  which  the  Lord  Ordinaxy  feels  to  hare 
been  rather  increased  than  diminished  by  the  coarse  of  the  recent 
decisions. 

^  The  nearest  approach  to  a  consistent  or  practical  principle 
that  he  has  been  able  to  deduce  (and  that  not  with  a  perfeet 
assurance  that  the  deduction  is  warranted)  from   those  decisions 
appearing  to  him  to  be  this — that  where  there  has  been  no  actual 
intromissions,  or  direct  interference  with  the  state  of  the  trust- 
funds,  by  any  individual  trustees,  they  will  not  be  liable  for  losses 
arising  from  the  neglect  or  dishonesty  of  others  of  their  number,  or 
of  factors  or  agents  appointed  by  the  whole,  unless  their  omission  to 
check  or  prevent  such  misconduct  amounted,  in  the  circumstances, 
to  such  crassa  negligeniia  or  culpa  latOy  as,  both   in  law  and 
common  sense,  is  equiparate  to  fraud ;  but  that,  where  there  iof 
been  such  actual  intromission  or  interference,  they  will  be  liable 
for  a  smaller  measure  of  neglect  or  omission,  being  in  such  a  cage 
to  be  dealt  with  as  having  voluntarily  charg^  themselves  with 
the  particular  funds  with  which  they  had  thus  intermeddled,  and 
being  consequently  bound  to  discharge  themselves,  by  shewing 
that  they  had  made  such  a  reasonable  disposition  or  application  of 
them,  as  again  to  exempt  them  /rom  responsibility  for  the  particB 
by  whose  faithlessness  or  rashness  they  may  have  been  afterwards 
lost. 

^'  The  Lord  Ordinary  cannot  say  that  he  is  satisfied  with  the 
soundness  of  the  distinction  which  a  rule  or  a  principle  like  this 
would  seem  to  establish,  between  the  degi^e  of  negligence  which 
should  make  a  trustee  liable  where  there  has  been  what  is  called 
actual  intromission,  and  where  there  has  been  nothing  thought  to 
come  under  such  a  description.  To  him  it  has  always  appeared, 
that  more  importance  has  been  ascribed  to  such  actual  intromis- 
sion, than,  upon  any  sound  view,  it  was  entitled  to  —  that  the 
degree  of  actual  negligence  which  should  infer  responsibility  in 
one  case,  ought  to  infer  it  in  every  other,  and  that  actual  intro- 
mission is  truly  of  little  consequence,  except  as  affording  clear 


APPENDIX.  475 

evid^snce  of  the  perianal  knowledge  in  the  indiTidaals,  of  the  risks 
to  ^which  the  funds  under  their  management  must  then  he  exposed. 
Tlie  express  provision,  which  occurs  in  most  trust-deeds,  that  the 
trustees  shall  not  he  liable  for  each  other,  but  each  only  for  his 
o^wTi  actual  intromissions,  is  intended  (it  is  conceived)  merely  to 
exclude  the  hazard  of  any  claim  being  made  on  them,  as  answer- 
able singnli  in  aolidunij  and  not  at  all  as  affecting  the  measure  of 
their  liability  for  actual  or  individual  neglect,  which  is  usually 
left  to  be  regulated  (as  in  the  present  case)  by  a  separate  declara- 
tion, that  they  shall  not  be  bound  to  do  diligence,  nor  be  answerable 
for  omiasions,  or  the  insolvency  of  factors,  agents,  &c, ;  and  if  it 
be  settled  (as  it  is  understood  to  be)  that  such  a  provision  will 
not  protect  against  any  blameable  and  extraordinary  degree  of 
negligence,  it  would  seem  to  follow,  that  it  can  be  of  no  real 
importance  whether  this  has  occurred  after  an  actual  intromission, 
(which  might  be  in  itself  quite  innocent  and  laudable,)  or  under 
any  other  circumstances  which  still  left  it  as  a  case  of  equal 
(though  not  greater)  aggravation. 

'^  Take  the  remarkable  case  of  Blane,  for  example,  to  illustrate 
this  view  of  the  matter.   The  trustees  were  there  held,  (and  justly,) 
to  have  actually  intromitted  with  the  funds,  by  individually  sub- 
scribing certain  bank  orders,  and  receipts,  and  discharges,  for  the 
purposeDf  calling  them  up  from  the  investments  on  which  they 
had  previously  stood.    But  it  was  not^  in  any  degree,  for  this 
mere  intromisnan  that  they  were  found  liable.    If  they  had 
immediately  seen  them  invested  on  new  and  more  beneficial  secu- 
rities, their  conduct  would  have  been,  not  only  blameless,  but 
meritorious ;  nor  would  this  intromission  have  afforded  a  pretext 
for  subjecting  them  for  any  loss  that  might  have  arisen  at  a 
distance  of  time,  by  the  ultimate  failure  of  the  new  securities,  or 
the  dishonesty  of  the  factors  who  managed  them.   The  sole  ground 
of  liability,  in  short,  in  that  case,  was  their  extraordinary  negli- 
gmce  in  allowing  the  money  so  raised  to  pass  at  once  into  the 
hands  of  Paterson,  one  of  their  own  number,  without  seeing  that 
he  reinvested  it  safely,  and  without  requiring  any  security  from 
him  for  its  application  or  safe  keeping.     But  would  the  case,  in 
this  req^ect,  have  been  at  all  different,  if,  instead  of  themselves 
co-operating  in  drawing  the  money,  they  had  merely  received  a 
report  from  Paterson,  that  it  had  been  paid  up  to  him  some  time 
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before,  and  waa  then  lying  in  his  private  cash-aoeoiint  ?  In  Bad 
a  caae,  it  would  not  be  aaid  that  they  had  themselTea  had  uj 
actual  intramission  ;  bnt  the  fwBt  of  the  aetoal  state  of  the  moiKT 
being  thus  brought  as  clearly  and  fully  io  their  knowledge^  u  if 
they  had  themaelTea  furnished  him  with  the  means  of  diawiog  k 
could  they  be  less  liable  for  the  consequences  of  their  actm 
neglect,  in  taking  no  steps  for  its  safe  investment,  or  requinfr: 
any  sort  of  security  from  the  holder,  than  if  the  very  mmemMPtrt 
of  neglect  had  occurred  after  such  an  actual  intromission  ? 

*<  But  though  the  Lord  Ordinary  has  thought  it  right  to  tlirov 
out  this  view  of  the  principle  which,  he  apprehends,  shonld  goTen 
such  cases,  he  holds  that  there  was,  in  this  case,  quite  as  mwi 
actual  intromission  on  the  part  of  the  defenders  as  oocnrred  in  tbit 
of  Blane,  or  in  most  of  the  othe^  in  which  trustees  not  som^ 
of  fraud  or  partiality,  and  having  the  same  clause  of  protectioii  ii 
the  deed,  have  been  found  personally  liable.     In  the  9eii)emut 
with  Mrs  Buchanan  Lindsay,  they  all,  in  express  terms,  ^  acknow- 
ledge themselves  to  have  received  the  sum  of  L.956  there  speciiied 
and  sign  the  receipt  and  discharge  accordingly,  without  any  sort 
of  qualification.     Their  so  doing  might  or  might  not  have  Imd 
proper  or  necessary ;  but,  of  itself^  that  act  conid  have  infened 
no  responsibility.     If  they  had  seen  the  money  better  reinvsstoi 
it  would  have  been  laudable.    If  they  had  even  giren  it  to  Kj4 
with  directions  to  look  out  for  such  an  investment,  and  to  \o^ 
it  in  the  bank  in  the  interim,  they  might  not  have  been  liable» 
though  he  had  immediately  run  away  with  it,  or  imposed  npoo 
them  by  the  exhibition  of  false  documents,  purporting^  that  tfaeir 
directions  had  been  obeyed.     If  they  had  even  allowed  him  to 
keep  it  in  his  own  hands,  upon  finding  securiiy,  they  migh^  ^^^ 
been  safe.    But  to  give  it  over  to  him  as  they  did,  without  any 
direction  or  security  whatever,  and  never  once  to  inquire  wiai  itf 
did  with  it,  for  the  five  or  six  years  which  intervened  before  hi* 
bankruptcy,  when  it  appeared  that  it  had  been  traded  npon  sik^ 
lost,  was  an  actual  neglect,  at  least  as  flagrant  as  that  in  the  cub 
of  Blane,  and,  in  the  Lord  Ordinary's  apprehension,  would  hMte 
made  them  liable,  though  it  had  not  been  preceded,  (as  it  was,)  by 
an  actual  intromission,  very  nearly  identical  in  its  circumstsotfeSi 
and  to  the  full  as  strong,  as  that  which  ocenrred  in  that  case. 

*'  The  other  transactions,  as  to  the  sale  of  the  freehold  qus)/^' 
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cations,  are  substantially  in  the  same  situation.     There,  too,  the 

defenders  interfered  personally  in  drawing  and  realizing  the  money, 

and  affixed  their  indiridual  snbseriptions  to  dispodtions,  admitting 

the  payment  of  the  prices ;  and  without  which  subscriptions,  they 

were  aware,  those  prices  would  not  have  been  paid.  It  is  obviously 

of  no  consequence  that  most  of  them  signed  those  instruments  as 

oonsenters  only,  in  respect  that  they  were  not  indiyidnally  infeft. 

It  is  enough  to  make  the  case  identical  with  that  of  the  receipt  of 

Mrs  Buchanan  Lindsay,  and  a  case  of  actual  intromission — first, 

that  they  so  signed,  in  order  that  the  money  might  become  part 

of  the  trust-funds,  oyer  which,  as  a  quorum  of  trustees,  they  had 

full  and  exclusive  powers,  and  for  the  safety  of  which,  when  thus 

drawn  in  by  their  proper  act,  they  were  bound,  in  some  reasonable 

way,  to  proYide;  and,  second,  that  they  were  necessarily  as  com- 

completely  certiorated,  both  of  the  iiftct  of  the  money  being  thus 

realiied  and  given  over  to  Syd,  and  of  their  power  to  make  him 

take  a  proper  security  for  it,  as  if  they  had  not  only  signed  the 

receipt  as  principals,  but  had  actually  had  the  money  on  the  table 

at  their  meeting,  and  had  themselves  handed  it  over  to  that 

person. 

<<  The  Lord  Ordinary  would  have  been  inclined,  on  the  prin- 
ciples now  explained,  to  have  extended  their  liability  to  the  price 
of  the  house  in  Falkland,  and  even  to  the  prices  of  the  moveable 
estate,  not  realiied  till  after  the  assumption  of  the  new  trustees, 
in  September,  1S19 ;  but  as  they  do  not  appear  to  have  actually 
put  their  names  to  the  deeds  by  which  these  funds  were  realized, 
or  otherwise  interfered  personally  in  the  transactions,  he  was 
unwiUing  to  risk  going  beyond  the  warrant  of  the  recorded 
decisions  of  the  Court,  by  subjecting  them,  on  what  he  conceives, 
however,  to  be  conclusive  evidence  of  their  knowledge  of  the 
insecure  state  of  these  funds,  and  their  total  and  continued  neglect 
of  all  measures  for  their  security  or  just  application.     It  is  also  of 
less  consequence  that  the  liability  should  be  thus  extended,  as  it 
is  understood,  that^  under  the  interlocutor  as  it  stands,  nearly  as 
much  will  be  recovered  as  to  replace  to  the  pursuer  all  that  has 
been  lost  by  Eyd*s  insolvency.  It  is  a  singular,  and,  it  is  believed, 
unprecedented,  feature  in  this  case,  that,  after  their  first  meeting 
in  September,  1818,  these  trustees  never  met^  or  were  called 
together  again,  till  aflter  Kyd's  bankruptcy  in  1628,  though  they 
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acted,  in  the  meantime,  so  ss  to  pnt  into  his  faandai,  witiiont  tbf 
least  piecantion,  fonds  which,  without  th^  interfeienoey  he  eod^ 
never  hare  obtained,  and  actually  went  on  afterwards  to  namnm 
a  new  trustee  in  his  room,  and  have  continued  to  this  day  in  tk 
management  of  the  pursuer's  property.  Blair,  who  was  tims 
assumed  after  Eyd's  catastrophe,  can,  of  course,  have  no  share  (^ 
the  responsibility  of  those  who  tmsted  him." 

The  defenders  having  reclaimed,  the  Court,  before  ^  liirtkf 
advising,  appointed  mini^es  of  debate  on  the  whole  cause  to  be 
put  in,  and  the  other  judges  to  be  consulted-^ the  question  for 
consideration  of  the  consulted  judges  being.  Whether  the  inter- 
locutor of  the  Lord  Ordinary  should  be  adhered  to  or  altered  ? 

The  following  opinions  were  returned :  — 

Lord  Gockbum — Lords  Justice-Qeneral  (Boyle),  Mackenxie, 
FoUerton,  and  Cuninghame,  concurring  —  ^  Without  exacdj 
adopting  all  the  observations  in  the  Lord  Ordinary's  note,  wa 
are  of  opinion  that  his  interlocutor  is  right,  and  ou^t  to  be 
adhered  to. 

^  This  caase  has  been  delayed  until  we  should  have  the  benefit 
of  the  opinion  of  the  House  of  Lords,  in  what  was  stated  to  be 
the  somewhat  analogous  question  of  Home  v.  Pringle ;  and  the 
judgment  of  this  Court  was  affirmed  there  last  June. 

^^  Li  their  circumstances,  the  two  cases  are  quite  dissimilar, 
but  the  valuable  remarks  made  by  the  Lord  Chancellor  confirm 
us  in  the  conviction,  that  the  general  principle  of  our  law  is,  that 
neither  the  protecting  clause  which  occurs  in  this  particular  deed, 
nor  any  of  the  usual  clauses  framed  for  the  same  object,  can  be 
held  to  liberate  trustees  from  the  consequences  of  such  gross 
negligence  as  amount  to  culpa  lata.     This  part  of  the  case  of 
Home  V.  Pringle  was  decided,  on  appeal,  upon  this  very  ground ; 
for  the  trustees  were  assoilzied  there,  solely  because  the  fiicts  did 
hot  imply  negligence  of  this  description.     The  principal  charge 
against  them  was,  that,  though  they  had  appointed  a  solvent 
factor,  they  had  failed  to  subject  him  to  proper  periodical  account- 
ings.    But  the  House  of  Lords  agreed  with  this  Court  in  holding 
this  £Act  not  to  be  established,  because  there  were  only  delays  of  a 
few  months;  and,  on  the  whole,  though  he  might  have  been 
looked  after  more  strictly,  there  was  no  culpable  failure. 

^'  But  here  we  think  that  there  was.     It  is  not  necessary  for 
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ud  to  specify  the  circomstaiices  in  detail.  Their  susbetanoe  is, 
that  certain  sums  belonging  to  the  trast-estate  came  into  the 
hands  of  the  trustees,  or  of  one  of  their  number,  with  the  know- 
ledge  and  consent  of  the  rest,  as  is  prored  by  deeds  signed  by 
them,  acknowledging  the  receipts ;  that  though  the  trustee  said 
to  have  personally  receiyed  these  monies  was  allowed  to  interfere 
00  much,  that  he  has  been  held  out  as  the  trust-factor  by  the 
defenders  in  this  action,  he  had  never  been  regularly  appointed 
to  any  such  office,  so  as  to  bring  him  or  them  responsibly  within 
the  operation  of  that  part  of  the  protecting  clause  which  frees  the 
trustees  from  being  accountable  for  factors  who  were  reputed 
safe  when  appointed;  that  this  person,  having  thus  received 
the  money  with  the  knowledge  of  his  brethren,  they  totally  £uled 
to  take  any  subsequent  charge  of  it — insomuch,  that,  though 
they  continued  to  act  in  other  respects  as  trustees,  they  made 
no  inquiry  as  to  what  had  become  of  the  monies,  or  even  held  a 
single  meeting  from  1819,  when  the  sums  were  received,  till 
1828,  by  which  time  the  trustee  they  had  chosen  to  rely  upon 
was  bankrupt. 

'^  We  hold  this  total  disregard  of  the  trust,  after  their  attention 
had  been  called,  by  their  being  required  to  sign  the  deeds,  to  the 
fact  that  these  sums  had  been  received,  to  amount  to  culpa  lata. 
Though  aware  of  the  indulgence  due,  under  such  a  clause,  to 
trustees,  we  think  that  no  trust-property  would  be  safe,  if  such 
gross  negligence  were  not  to  make  those  who  are  guilty  of  it 
liable  to  the  party  injured." 

Lord  Ivory —  Lords  Gillies  and  Murray  concurring —  "  I  con- 
cur generally  in  the  above  opinion ;  but  I  would  not,  perhaps,  lay 
so  much  weight  on  the  circumstance  of  Eyd's  not  having  been 
regularly  appointed  to  the  office  of  trust-factor. 

^^  In  point  of  fact,  the  discharge  granted  by  the  trustees  to  Mrs 
Lindsay  in  May,  1822,  bears  payment  to  have  been  made  to  ^  the 
said  James  Eyd,  as  factor  for  the  said  Christopher  Seton's  estate, 
and  for  behoof  thereof;'  and  the  previous  disposition  to  Mrs 
Buchanan  in  1820,  in  like  manner,  proceeds  on  the  narrative,  that 
pajrment  had  been  made  (of  course  by  authority  of  the  subscribing 
trustees)  to  '  the  said  James  Eyd  for  behoof  of  the  trust-estate.' 
It  is  difficult  to  hold  this  (qtioad  these  payments  at  least)  as  other 
than  equivalent  to  a  formal  warrant  to  recover  the  money  in  the 
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cfaaaeter  d  lieior.  And,  ipdcad,  etea  at  to  thome  €Aa»  uf  tk 
deeds  whidi  eontabi  no  wotdi  of  amlkr  in^orC^  it  mtber  appeni 
to  me  tbat  tlie  flathoiityto  uplift  tlie  monqr,  im^ied  in  tho  ymj 
tabeeripCkm  of  the  tmsteesi  must  zeeeiTB  wilwtMitMdly  tlw  iMe 
effect. 

**  After  ftll  allowanee,  howerer,  faae  been  mmda  on  tfaw  gnw4 
I  can  still  eee  no  leaeon  for  coming  to  any  otlfter  oondanion  iioa 
bas  been  done,  aa  to  tbe  l^;al  responaibilities  inearred  by  tbe  otter 
neglect  of  tbeir  own  proper  dnt j  on  tbe  part  of  the  tmeteea.     The 
tmsteea  were  left  in  cbaige  &[  the  estate  of  »  pofnl ;  aad  Aai 
pupil,  aa  the  troateea  knew,  bad  no  natnnl  piotectozB  to  look  afier 
bis  interests,  being  aa  illegitimate  child.    In  anch  a  aitiurtion,  the 
tmstees  were  inezcnsable  for  their  total  and  reokless  negked  cf  ^ 
estate  which  they  bad  undertaken  to  administer.     And  eren, 
tiierefore,  had  thej,  by  tbe  most  formal  deed,  nonaiiuiled  Kfd 
(one  of  their  own  nnmber)  as  iMStor,  I  shonld  still  hsre  been  of 
opinion,  that  their  not  holding  a  sbigfe  meeting  as  trosteee  itff 
nine  years  after  their  acceptance,  and  their  placing  the  wlMiie 
funds  of  the  estate  into  Kyd's  bands,  (for  tbeir  coneoneooe  in  the 
deeds,  which  alone  enabled  him  to  get  the  money,  unonnts  to  no 
less,)  without  erer,  from  that  moment,  taking  a  single  step  to  coeapd 
him  to  account,  or  at  all  to  ascertain  what  he  was  doing  with  the 
estate,  was  enough  to  bring  the  case  up  to  that  foil  measure  of 
axuea  negltgentioy  which  undoes  all  legal  or  equitable  daim  oo 
their  part  to  protection,  eren  under  such  a  clause  in  their  faroor 
as  is  here  founded  on.     Glauses  of  this  kind  do  not  protect  agam^ 
positive  breach  of  duty.    And  where  one  accepts  of  the  office  of 
trustee,  and  thereby  undertakep,  as  he  surely  does  undertake  to 
some  extent,  to  administer  or  superintend  the  administratioB  of 
the  estate  which  the  trust  places  under  his  chaige,  what  is  it  short 
of  a  l»each  of  duty  when  he  stands  wholly  alooi^  and  does 
absolutely  nothing,  leaving  the  estate  in  the  meanwhile  to  run  to 
ruin,  not  less  effectually  than  if  he  had  never  taken  upon  him  the 
office  of  trustee  at  all  ? 

<*  I  may  just  farther  explain,  that  I  do  not  regard  the  circum- 
stances of  the  case  as  sufficient  to  bring  tbe  trustees  within  ^ 
category  of  parties  liable  for  actual  intromissions.  Their  sub- 
scription of  the  deeds  I  regard  merely  as  a  subscription  fot 
conformity.    Accordingly,  had  Kyd  failed  with  the  funds  in  his 
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hands  within  any  reasonable  period  after  their  having  thus 
authorized  and  sanctioned  his  receipt  of  the  money — there  being 
no  room  in  this  case  for  any  charge  of  gross  negligence  on  their 
part  —  I  think  they  most  have  been  free.  I  shonld  have  been  of 
the  same  opinion,  even  had  the  money  actnally  pajssed  through 
their  own  hands  —  they  being  perfectly  entitled  to  call  in  the 
assistance  of  Eyd,  or  any  other  third  party,  as  hciot  or  agent,  in 
order  to  the  practical  appropriation  and  disbursement  of  the 
money  in  terms  of  the  trust.  But  in  no  view  can  I  hold  them 
excusable,  after  putting  the  money  into  the  hands  of  such  third 
party,  for  having  allowed  it,  or  the  greater  part  of  it,  to  remain 
there  for  the  space  of  nine  years  wholly  uncared  for,  and  without 
so  much  as  an  account  having,  during  all  that  time,  been  rendered. 
It  is  here  that  the  gravamen  of  the  case,  aa  regards  the  tnistees, 
in  my  opinion  lies.  For,  could  I  get  over  the  plea  of  adpa  tcOa^ 
ajs  applied  to  this  species  factij  I  shonld  have  been  disposed,  in 
other  respects,  to  allow  them  the  protection  of  the  clause  which 
the  trust-deed  contains  in  their  favour ;  that  protection  being  only 
to  be  withheld  when  there  is  a  clear  case  of  culpa  Utta^  which, 
however,  I  think  there  unquestionably  is  here." 

Lord  Justice-Clerk.  —  In  this  case,  I  think  it  is  incumbent  on 
me  to  state  fully  the  grounds  on  which  I  understand  that  the 
opinion  of  the  majority  of  the  Court  rests.  That  opinion  merely 
states  the  result  of  the  deliberations  of  the  Court ;  while  in  the 
more  detailed  opinion  subscribed  by  Lord  Ivoiy,  Lord  Gillies,  and 
Lord  Murray,  and  in  the  note  of  the  Lord  Ordinaiy,  views  are 
taken  of  the  case  in  which  I  cannot  concur,  and  on  which  I  am 
not  prepared  to  say  that  judgment  ought  to  be  given  in  favour  of 
the  pursuer.  The  frequent  occurrence  of  these  distressing  caaes, 
and  my  knowledge  that  in  practice  very  many  questions 
respecting  the  liability  of  trustees  are  compromised,  from  the 
difficulty  of  collecting  from  the  previous  decisions  distinct  prin- 
ciples of  judgment,  make  me  feel  it  to  be  right  and  necessary  to 
state  at  length  the  grounds  on  which,  generally  speaking,  I 
understand  the  opinion  of  the  majority  to  rest ;  and,  at  all  events, 
the  views  which  have  led  me  to  the  conclusion  that  the  trustees 
are  liable,  personally,  to  make  good  and  forthcoming  the  sums  to 
which  the  interlocutor  refers. 

2h 
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This  ifl  an  aetion  to  compel  tnistaea  to  deetido  aod  to  aeocmnt^ 
biODght  by  tlio  fini£  beneficiaiy  in  a  tnut-deed,  executed  in  1819, 
by  Major  Seton,  tbe  father  of  the  pursuer,  and  which  took  effect 
bj  his  death  in  Maj,  1819.     The  summonB  sets  forth,  that  two  of 
the  original  trustees  —  Eyd,  a  writer  in  Cupar,  and  Taylor^  who 
was  his  clerk  —  accepted;  and  that,  in  the  September  of  that 
year,  they  assumed  and  appointed  other  trustees  to  act  aloo^ 
with  them,  who  accepted,  viz.  Geoige  Seton,  William  Dawson, 
and  Andrew  Thomson,  W.S.     The  pursuer  was  an  infiemt,  at  the 
time  of  his  father's  death,  of  two  years  old,  a  natural  son.     The 
trustees  were  appointed  his  tutors  and  curators,  and  were  in  tnitli 
his  only  guardians  and  protectors.     The  trust-deed  left  only  one 
legacy — a  small    annuity  to    the   mother — and  directed   the 
property  to  be  held  and  managed  till  the  pursuer  came  of  age,  and 
to  be  accumulated  for  his  behoof.     A  long  period  of  management 
was  provided  for  on  the  fiice  of  the  deed.     The  discretionary  power 
given  to  the  trustees  to  pass  over  the  pursuer  in  the  event  of 
misconduct,  and  to  denude  by  executing  the  prescribed  deed  of 
entail  in  £avour  of  another  party  in  that  event,  rendered  the 
trust  extremely  onerous  and  important. 

The  pursuer,  by  the  form  of  his  action,  cannot  certainly  alter 
the  principles  of  liability ;  but  the  general  action  of  count  and 
reckoning  is  well  calculated  to  bring  out  the  true  nature  of  the 
questions,  which  are, —  1st, 'Are  the  trustees  chargeable,  in 
taking  an  account,  with  the  sums  stated  in  the  record?  and  2d]y, 
Do  they  adequately  discharge  themselves  in  the  count  and 
reckoning  ?  The  facts  are  very  short.  The  record  of  this  trust 
for  the  first  ten  years  —  the  important  period — consists  of  the 
minute  of  one  meeting,  6th  September,  1819,  when  the  new 
trustees  were  assumed,  whose  powers  were  commensurate  under 
the  deed  with  those  of  the  original  trustees.  This  meeting 
authorized  and  directed  steps  to  be  taken  for  the  sale  of  certain 
properties,  and  authorized  Mr  Eyd  to  advertise  the  sale.  The 
minute  does  no  more.  It  gives  no  other  powers  —  it  devolves 
nothing  more  on  him.  No  other  meeting  ever  took  place  until 
July,  1828.  Mr  Eyd  was  allowed  to  have  unrestrained  manage- 
ment of  the  trust-estate.  But  he  was  not  appointed  factor, 
though  he  may  have  practically  acted  as  snch ;  and  he  had  no 
commission  or  mandate  empo^onng  him  to  act  for  the  other  i 

I 
I 
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trustees.  I  wiahy  in  pa«iiig,  to  be  ondentood  to  aay,  that  I  neyer 
ahall  be  prepared  to  aaaction  the  legality  of  a  payment  of  a  sabuy 
or  profit  to  one  of  the  tmBtees  to  be  fietctor.  Bnt  Kyd  was  not 
appointed  &ctor.  This  fact  is  extremely  important;  because, 
when  a  regular  £ftctor  is  appointed,  there  is  forced  upon  the 
trustees  the  consideration  of  the  propriety  or  necessity  of  caution, 
and  of  annual  or  periodical  settlements  of  accounts.  But  when  a 
trustee,  being  the  man  of  business  of  the  family,  assumes,  without 
any  thing  being  done,  the  agency  and  management,  false  delicacy 
generally  prerents  either  the  one  or  the  other  being  attended  to. 
But  to  entitle  trustees  to  found  upon  and  claim  the  benefit  of  a 
clause  exempting  them  from  liability  for  factors  '^to  be  appointed 
by  them,  farther  than  that  they  be  reported  responsible  at  the 
time  of  entering  upon  ofiice,"  (veiy  special  words  these,  which 
relate  to  a  regular  appointment,)  two  things  are  necessary  to 
bring  them  within  the  predicament  to  which  the  clause  applies, — 

1.  That  a  factor  be  regularly  appointed  in  terms  of  the  clause ; 

2.  That  the  transaction  shall  be  brought  within  the  regular 
dealings  between  principal  and  fJEUstor,  by  instructions  giyen  to  the 
latter,  but  not  timeously  complied  with,  or  from  the  trust  being 
unexpectedly  abused  in  the  execution  of  duties  properly  devolyed 
on  a  factor  regularly  appointed.  The  only  minute  of  the  trustees 
declared  the  majority  of  the  old  and  new  to  be  a  quorum.  Mr 
Eyd  proceeded  to  take  steps  for  selling  two  properties,  and  to 
compromise  a  claim  for  which  a  large  sum  was  to  be  paid.  The 
properties  were  sold  in  December,  1819.  The  deeds  were  sub- 
scribed by  the  trustees  on  the  same  day.  The  sum  paid  by  Mrs 
Lindsay,  or  Buchanan,  amounted  to  L.956,  6s.  lOd.  and  the 
discharge  for  it  is  in  May,  1822.  In  all  these  cases,  the  receipt 
and  discharge  of  the  trustees  was  the  foundation  of  payment. 
There  is  no  proof  whatever  as  to  the  two  properties,  that  the 
money  was  paid,  except  upon  delivery  of  the  deed ;  and,  at  all 
eyenta,  if  the  fact  were  otherwise,  this  conld  only  have  been 
private  arrangement  and  matter  of  confidence  between  Kyd  and 
the  agent  for  the  purchasers,  for  he  had  no  authority  to  receive 
money,  or  discharge  those  paying  it.  As  to  the  L.956,  it  appears 
dearly  that  though  Mackenzie  and  Innes  sent  Kyd  the  money 
after  the  deed  was  discharged,  and  before  delivezy,  this  was  a 
private  arrangement  with  them,  as  they  took  an  obligation  from 
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Kyd  to  bring  the  deed  immediately  over  to  Edinbugh.     AUosion 
is  made  to  the  ieufst  that  this  deed  caUed  him  factor.     This  mighty 
in  a  question  with  those  relying  on  that  deed,  if  any  thing  b&d 
been  done  on  the  faith  of  it,  have  been  important.     But  in  a 
question  between  the  pursuer  and  the  trustee,  it  b  of  no  moment, 
and  will  never  come  in  place  of  an  appointment  as  £ftotor,  or  give 
them  the  benefit  of  a  regular  relation,  duly  constituted  by  the 
devolution   of  duties  on  a  factor,  when,  in  point  of  fact,  such 
appointment  never  did  take  place.     In  all  the  three  cases,  monies 
were  paid  solely  upon  the  receipt  and  discharge  of  the  trostees. 
Without  such  receipt  and  discharge  the  money  could  not  have 
been  paid,  at  least  with  any  safety  to  the  parties,  for  no  one  held 
power  to  receive  and  discharge. 

The  first  point,  then,  is.  Are  these  trustees  chargeable  with  the 
sums  in  question  ?     I  shall  afterwards  advert  to  the  doctrine  of 
the  Lord  Ordinary  in  his  note,  that  actual  intromission  is  of  no 
importance.     Taking  a  very  different  view  of  that  matter  in 
principle,  I  wish  first  to  ascertain  the  fact  whether  the  tmstees 
were  chargeable  with    these   sums.     I  apprehend,  that  when 
money  is  paid  to  a  body  of  trustees,  or  any  other  set  of  individuals 
acting  under  a  joint  appointment,  whose  concurring  receipt  and 
acknowledgment  is  necessary  to  warrant  payment,  and  to  discharge 
the  payer  of  money,  the  payment  is  made  equally  to  all,  not  only 
in  the  estimation  of  law,  but  in  fact ;  so  far  as  more  than  one  can 
participate  in  the  act  of  receipt  of  money.     In  most  instances,  the 
money  may  actually  be  put  into  the  hands  only  of  one  —  or  only 
one  be  present  —  or  only  one  draw  out  the  money  upon  an  order 
signed  by  all  —  or,  what  often  happens  by  the  private  arrangements 
between  men  of  business,  the  money  is  paid  on  the  condition  of 
the  receipts  of  all  being  obtained  and  produced.     These  appear  to 
me  matters  utterly  immaterial.     Then  money  is  paid  only  on  the 
security  and  delivery  of  the  joint  receipt  of  the  trustees,  without 
which  it  would  not  have  been  paid;  without  the  delivery  of 
which,  also,  it  would  not  have  been  held  in  law  to  be  paid.     And 
why?     Because,  as   no  one  could  discharge,  so  no  one  was 
authorized  to  receive  payment ;  and  hence,  as  the  dischaige  was  a 
joint  act,  so  also  is  the  receipt.     One  may  have  and  hold  the 
receipt,  but  the  payment  to  him  is  payment  to  all,  and  therefore 
the  payer  is  safe.     That  the  deeds  mention  payment  to  Mr  Kyd, 
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and   that   in  one  he   is  styled  factor,  is  not  of  the   slightest 
importance.     The  payment  was  made,  not  on  the  faith  of  any 
authority  that  he  possessed,  hut  on  the  joint  receipt  of  the 
trustees.     In  the  question  with  the  beneficiary,  the  particular 
terms  of  these  deeds  are  only  of  importance  so  far,  that  in  addition 
to  the  joint  receipt  of  all,  they  prove  individual  knowledge  that 
all  the  sums  not  only  had  been  paid  to  them,  but,  being  so  paid, 
were,  further,  in  the  hands  of  one  of  the  trustees,  where  they  ought 
not  to  remain,  and  were  under  their  own  direct  control,  waiting 
for  their  disposal.     The  Lord  Ordinary  properly  disregards  the 
specialty,  that  into  Eyd's  hands  the  money  may  have  been  put ; 
and  in  conformity  with  the  clear  and  distinct  opinions  in  the  case 
Blane  v.  Paterson,  holds  that  the  money  paid  on  their  joint  receipt 
or  discharge,  was  personal  intromissions  by  the  trustees  signing  it. 
Upon  this  part  of  the  case  I  wish  to  avoid  reference  to  English 
law,  some  of  the  distinctions  of  which,  on  this  point,  I  do  not 
fally  understand,  and  are  inapplicable  to  our  law.     According  to 
the  principles  of  our  law,  I  am  not  aware  how  any  number  of 
persons  can  have  any  joint  intromission,  except  by  money  being 
paid  on  their  joint  receipt.     If  it  is  said  that  joint  intromission  is 
not  within  the  notion  of  actual  intromission,  and  that  when  the 
money  is  paid  to  trustees,  upon  a  joint  receipt  and  discharge 
signed  by  all,  it  can  yet  be  held  to  be  paid  only  to  the  individual 
.whose  hand  actually  receives  the  money,  I  think  that  view  is 
unwarranted  by  decisions  or  principle,  is  inconsistent  with  the 
rules  applicable  to  all  similar  transactions  in  all  other  cases,  and 
is  against  common  sense,  and  the  ordinary  understanding  in  all 
business  transactions.     What  is  the  fiEU^t  that  is  mainly  looked  to 
in  regard  to  actual  intromission  ?     Is  it  not  that  the  money  could 
not  be  paid  except  to  those  who  receive  it  ?     Is  it  not,  as  Lord 
Redesdale  says,  that  when  so  paid,  it  is  wholly  under  their  power, 
control,  charge,  and  disposal  ?  and  is  not  this  the  case  as  much 
when  there  are  three,  as  when  there  is  but  one,  receiving  the 
money  ?     The  Lord  Ordinary  has  stated  in  his  note,  (contrary  to 
the  view  explained  by  him  in  the  case  of  Grieve  v.  Amos,)  '^  that 
more  importance  has  been  ascribed  to  actual  intromissiop,  than,  upon 
any  sound  view,  it  was  entitled  to ;"  and  adds,  that  ''  actual  intro- 
mission is  truly  of  little  consequence."     I  beg  distinctly  to  dissent 
from  that  proposition,  —  1st,  Because  our  decisions,  as  the  Lord 
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(Mmuy  ymMlf  aktactly  Matat,  iwi  ^m  the  twjt  ] 
wlikh  he  that  donka;  and  I  tbink  h  10  too  late  a 
Mpeciallj  in  this  ehm  id  caw»  to  thiow  donbt  upon  pointi 
admitted  to  be  laU j  settled.    In  the  aeooiid  place,  I  tliink  tlM 
importanee  attached  hy  the  Court  in  prior  caaca  to  netoal  intr»- 
miasion,  is  piored  to  be  a  sound  riew  bj  the  remark  of  the  Loid 
Ordinary  in  the  yery  tame  sentence,  riz. : — ^  Thai  actual  intro- 
miflsioii  affords  clear  eridence  of  the  personal  kno^rledge  of  the 
individnalSy  of  the  risk  to  which  the  funds  under  their  management 
must  then  be  exposed."    But,  thirdly,  I  cannot  aaeent  to  the 
notion,  that  the  degree  of  negligence  which  on^ht    to    infer 
responsibility,  should  equally  infer  it  whether  there  has  been 
actual  intromission  or  not.     I  cannot  understand  the  degree  of 
responsibility  being  the  same  in  two  cases  so  widely  difierent ;  and 
therefore  I  think  the  legal  consequences  of  neglect^  e^en  total 
neglect,  must  be  rery  different.     Neglect  of  duty  ae  to  money 
which  you  hare  actually  received,  and  as  to  money  mrhich  yoo 
have  not  received,  and  may  only  casually,  if  at  all,  know  that 
another,  subject  to  your  orders,  has  received,  or  which,  by  inquiry, 
you  might  have  known  that  he  had  received,  appears  to  me  to  be 
negligence  of  a  wholly  different  character,  both  in  a  legal  and  a 
moral  point  of  view.     In  the  one  case  it  is  simple  neglect.     In  the 
other  it  is  plain  and  positive  breach  of  duty,  amounting  to  dola 
But  above  all,  this  remark  seems  to  lose  sight  of  the  main  £aet  in 
every  such  case.     When    actual    intromission  is  proved,   the 
necessary  result  is,  in  law  and  in  fact^  that  the  individual  has  the 
money ;  that  is  the  first  consequence  and  the  first  result.     Money 
is  paid  to  A  B,  or  it  is  paid  to  the  persons  on  a  joint  receipt. 
Well,  then,  what  did  they  do  with  it  ?     They  must  either  hare  it, 
and  so  be  liable  for  it,  or  they  did  something  with  it     When  they 
say  they  have  it  not,  in  answer  to  the  receipt  which  proves  it  was 
paid  them,  are  they  not,  then,  (holding,  as  the  Lord  Ordinaiy 
does,  that  there  is  actual  intromission  in  such  a  case,)  to  discharge 
themselves  ?    Well,  then,  did  they  put  it  into  a  bank  in  their  joint 
names  ?    What  did  they  do  with  it  ?     Wherever  there  is  actual 
intromission,  they  must  shew  what  they  did  with  it,  and  why  they 
are  to  be  discharged  of  it.     I  hold  actual  intromission  to  be  of  the 
very  essence  of  liability.    Whether  there  has  been  upon  the  &cts 
of  this  particular  case  actual  intromission,  is  one  point;  but  if 
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ibere  u  aotual  iniromianon,  then  that  at  onoe  makes  a  l«gal  charge, 

upon  which  the  account  most  he  stated,  and  of  which  the  party 

must  free  himself.     Now,  then,  what  is  it  the  parties  so  charged 

with  moneys,  can  here  maintain  ?     One  view  is  hinted  at,  upon 

"wliich  no  distinct  plea  is  raised,  and  no  argument  directly  main* 

taaned,  which  I  shall  notice  in  the  first  instance.     The  defenders 

are  at  great  pains  to  quote  prominently  the  clause,  declaring  the 

trustees  not  to  he  liable  for  any  factors  to  be  appointed  by  them, 

and  although  there  is  no  distinct  plea  founded  upon  this  clause, 

which  in  truth  the  facts  of  the  case  would  not  warrant,  yet  under 

the  fifth  plea  in  the  defences,  and  the  second  in  the  record,  there 

18  an  attempt  to  take  the  benefit  of  it.     Now,  when  the  trustees 

desire  to  found  upon  such  a  clause  as  this,  they  must  shew,  1st, 

That  they  acted  upon  the  clause ;  and  2dly,  That  in  the  particulsjr 

transaction  they  hare  brought  themselves  within  it.     Here  the 

case  seems  clearly  to  fail  the  defenders.     They  did  not,  as  I 

stated,  appoint  Mr  Eyd  to  be  their  factor.     There  is  no  minute  of 

appointment — no  deed  of  factory.     The  trust-deed  refers  plainly 

to  a  very  special  and  formal  appointment.     I  have  already  said 

that  an  overly  and  tacit  allowance  of  one  trustee  to  assume  the 

whole  management  of  a  trust,  and  authorizing  him  to  do  particular 

acts,  is,  in  my  opinion,  a  very  difierent  thing  from  the  direct 

appointment  of  a  factor,  as  contemplated  by  the  deed.     When 

such  appointment  is  made,  it  forces  upon  the  notice  of  the  trustees 

their  duties  as  well  as  his  —  the  rendering  and  settling  of  his 

accounts — the  extent  of  his  powers  —  the  intromissions  under  the 

factory,  and    the    checks  which  that  may    render    necessary. 

Further,  to  the  extent  of  the  factory,  and  of  the  duty  devolved 

upon  the  factor,  they  are  exercising  a  regular  power  under  the 

trust-deed ;  and  while  they  are  warranted  in  that  devolution,  they 

must  do  so  formaUy  and  regularly,  by  exercising  the  power  by  an 

appointment,  which  is  the  measure  and  the  warrant  of  the  factor's 

authority.     But,  in  the  second  place,  the  particular  transaction 

must  be  brought  distinctly  within  the  factorial  management,  in 

the  relative  position  of  employers  and  factors^     There  being  no 

fiEu^ry  here,  Mr  Kyd  had  no  authority  to  receive  the  money,  or 

grant  a  receipt.     It  did  not  come  into  his  hands  under  any  such 

warrant.     The  original  and  only^inute  does  not  say  a  word  as 

t^  the  receipt  of  money  by  Kyd,  and  he  could  have  prodnced  no 
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aathoritj  to  the  purcluuers  if  he  had  not  obtained  tlie  joint  receipt 
and  discharge  of  the  trustees.     Then,  as  the  money  was  reodTod 
bj  them,  and  not  bj  Kjd  as  factor,  how  does  it  assume  the 
character  of  a  factorial  transaction  ?     Did  the  tnustees,  themsdTes 
receiring  the  money,  (as  I  hold,)  dmct  Mr  Kyd,  as  the  factor,  to 
invest  it,  or  stock  it  out,  or  mean  to  pay  off  debts,  or  to  take  care 
of  it  ?     Why,  they  gave  him  no  instructions  mnd  no  diiecticms 
whaterer.     How  comes  the  matter,  then,  into  the  character  of  a 
factoids  transaction,  he  not  having  received  it  as   such  ?     Is  it 
meant  to  say,  that  simply  by  leaving  it  in  the    hands  of  one 
trustee,  their  general  agent,  it  may  be  without  inqaiiy,  without 
reflection,  and  withoat  saying  a  single  word  upon  the  matter,  thej 
are  entitled  to  ask  the  law  to  hold  by  fiction  that  they  did  meet — 
that  they  did  make  him  factor — that  they  did  put  the  monej 
into  his  charge  as  factor,  and  with  the  directions  to  employ  it  for 
the  benefit  of  the  trust,  which,  if  they  had  met  at  all,  woM 
probably  have  been  given  ?     Of  all  the  views  which  can  be  takes 
of  the  case,  this  appears  to  me  the  most  untenable.     In  order  to 
bring  themselves  within  the  clause,  they  must  shew  that  ibev 
acted  under  it — that  they  appointed  a  factor  —  and  that  they 
put  thb  transaction  regularly  under  his  factorial  charge,  with  the 
requisite  instructions ;  thereby  relieving  the  trust  of  it  by  a  devo- 
lution on  the  factor,  which  the  trust-deed  warranted.     But,  even 
if  that  had  been  proved,  I  beg  to  say,  that  I  would  not  have  taken 
it  off  the  hands  of  trustees,  that  for  nine  years  they  never  met  — 
never  saw  the  factor's  accounts  —  and  were  not  even  misled  by 
statements  from  him  that  he  had  invested  or  duly  employed  the 
money.     That  view  of  the  case,  however,  does  not  in  my  opinion 
arise,  and  1  think  that  it  is  most  material  to  observe  discrimination 
as  to  the  grounds  of  judgment. 

Then,  if  the  trustees,  charged  with  the  money  on  the  ground  of 
actual  intromission,  are  not  relieved  by  reference  to  any  factorial 
transaction,  on  what  other  ground  are  they  to  discharge  them- 
selves? Having  received  it,  what  did  they  do  with  it?  The  only 
answer  truly  is,  that  they  did  nothing  at  all  for  nine  years,  and 
allowed  one  of  their  number  corruptly  and  dishonestly  to  embezzle 
it.  They  gave  no  directions  in  regard  to  it.  They  did  not  see 
that  it  was  placed  in  their  own  names.  They  gave  no  such  order. 
They  made  no  inquiry.     They  did  not  ask  whether  that  money 
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which  they  had  received,  and  of  which  they  had  the  full  contiol, 
was  retained  ander  their  control,  or  put  into  the  private  pocket  of 
the  individual  trustee  whose  hand  received  it.  They  say  they 
knew  it  did  not  go  into  their  pockets.  But,  having  received 
it,  they  were  only  the  more  hound  to  inquire  after  it,  since  it  was 
not  in  their  private  accounts.  They  neither  gave  direction  nor 
authority  heforehand,  for  the  application  of  the  different  sums  that 
might  arise  from  the  sales.  In  the  minute  of  dehate,  they  wish 
to  represent  as  if  ihejdtkoufflU  that  dehts  had  heen  paid.  They 
could  not  beHeve  that;  for,  though  they  had  said  it  would  be 
expedient  to  pay  debts,  they  gave  no  directions ;  and  they  knew 
that  there  was  no  authority  to  discharge  debts  without  coming  to 
them.  Not  very  consistently,  they  say,  at  the  same  time,  that 
the  principle  debt  cotild  not  be  paid^  owing  to  the  mental  incapa- 
city of  the  creditor.  If  that  was  known  to  them,  it  would  only 
the  more 'prove  that  they  could  not  believe  themselves  to  be 
discharged  of  the  sum.  But  having  never  met,  or  even  made  an 
inquiry  into  this  subject,  this  probably  is  but  a  remark  thrown 
out  ad  captandum.  Then,  what  is  the  ground  on  which  they 
wish  to  be  discharged  of  the  money,  assuming  that  they  must,  in 
the  first  instance,  be  charged  with  it  ?  They  cannot  mean  that 
they  deliberately  intended  to  make  a  loan  of  it  to  Eyd ;  and  the 
fact  that  they  did  nothing,  excludes  that  statement,  if  relevant. 
In  fact,  in  the  view  I  am  now  considering,  they  have  nothing 
whatever  to  say,  except  that  they  forgot,  or,  as  the  letters  in  1825 
seem  to  indicate,  were  afraid  to  make  any  inquiry  at  all.  It  is  in 
this  point  of  view,  with  reference  to  that  culpa  lata^  which  is 
sufficient  to  prevent  a  party  pleading  the  benefit  of  a  protecting 
clause,  that  the  fact  of  actual  intromission  is  of  such  vital  and 
decisive  importance.  When  parties  are  once  charged  with  money 
as  actual  intromitters,  the  legal  and  moral  duty  of  care  and  atten- 
tion to  the  funds  is  not  only  the  highest  which  trustees  can  incur, 
but  they  are  then  in  the  predicament  for  which  the  deed  holds 
them  liable.  The  deed  holds  them  liable,  when  actual  intromit- 
ters. GleneraJ  law  holds  them  liable.  How,  then,  that  fact  can 
be  of  little  consequence,  I  cannot  understand,  since  of  that  liability 
they  cannot  be  discharged.  No  doubt,  they  will  have  great  latitude 
as  to  the  manner  in  which  they  are  to  discharge  themselves.  You 
will  judge  favourably,  and  leniently,  and  kindly,  of  gratuitous 
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tiuitoei,  when,  af  Lord  Glenlee  aaj8»  the j  hare  addresMd 
•elres  to  the  perfoimance  of  their  duty — bare  taken  tlie  at^M 
and  girea  the  directions  which  might  be  expected — Imi   hare 
nnexpeetedlj  fiuled  to  do  what  thej  proposed,  especiallj  if  Brtun 
the  fault  of  others.     The  office  of  trustee  is  most  peculiar,  and  its 
responsibilities  will  genendlj  be  discharged  in  the  eye  of  law,  if 
trustees  are  found  honestly  to  hare  addressed  themselres  to  the 
general  fulfilment  of  its  duties.    But  then,  in  regard  to  the  qoes- 
tion  of  gross  negligence  or  culpa  lata^  the  fact  of  actual  intromia- 
sion  is  the  leading  consideration.     Utter  and  total*  neglect,  for 
nine  years,  of  money  which,  qua  trustees,  they  receiired — neglect, 
complete  from  the  hour  when  it  was  paid,  nerer  asking  the  one 
of  the  other,  what  was  done  with  it,  or  eren  whether  it  was  in 
their  joint  names,  or  giving  any  direction  to  put  it  even  into  thai 
predicament  —  is,  I  conceive,  that  culpa  lata  which,  in  its  l^al 
consequences,  must  be  tantamount  to  dole.     I  know  of  no  negli- 
gence or  culpa  lata  so  great,  so  plain,  so  utterly  inexcusable. 
Every  other  species  of  negligence  is  comparatively  venial  in  the 
eye  of  law,  except  that  which  commences  with  the  actual  intro- 
mission with,  and  legal  liability  for,  trust-money  had  and  received. 
When  one  embezzles  money  so  received,  I  think  the  result,  in 
point  oj  liability y  \b  the  same  cuifall  had  embezzled,  though  yon 
might  not  direct  accumulation  of  interest  in  the  accounting.     The 
protecting  clause,  then,  humbly  appears  to  me  not  to  be  available 
to  the  defenders  in  the  circumstances  of  the  case ;  first,  because 
they  are  called  to  account  for  actual  intromiBBion,  and  cannot 
discharge  themselves  of  the  sums  with  which  they  are  personally 
chargeable;  and,  secondly,  because  their  own  account  of  the 
matter  exhibits  a  degree  of  culpa  lata  which  amounts  to  dole,  and 
which  deprives  them  of  the  benefit  of  clauses  of  protection,  only 
intended,  in  my  opinion,  for  trustees  addressing  themselves  to,  and 
attempting,  more  or  less  diligently,  to  discharge,  the  duty  and 
functions  of  their  trust. 

I  am  disposed  to  make  the  interlocutor  more  general,  i^  after 
the  consultation,  we  can  vary  its  terms.  It  specially  sets  forth 
and  founds  on  the  fact  of  the  moneys  being  drawn  on  the  joint 
receipt  and  discharge  of  the  trustees,  but  it  says  no  more.  Now, 
while  that  fact  proves  that  the  money  most  be  put  to  the  charge 
of  the  trustees,  the  important  question  remains,  that  they  have  not 
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dnchafged  thamMlrefl,  and,  therefore)  either  the  interlooator  should 
be  more  general,  or  should  say  more.  I  think  it  is  sufficient  in 
the  count  and  reckoning  to  find  them  liable  for,  and  to  decern  for, 
the  three  sums  mentioned  in  the  interlocutor. 

These  are  the  grounds,  generally,  on  which  I  understand  the 
opinion  of  the  majority  of  the  Court  rests,  though,  of  course,  I  do 
not  mean  at  all  to  imply  that  the  particular  remarks  I  have  made 
are  to  be  viewed  otherwise  than  as  my  own. 

Lord  Medwyn.  —  We  have  opinions  given  in  this  case,  holding 
the  trustees  liable,  but  by  no  means  on.  the  same  grounds.  The 
Lord  Ordinary  finds  the  defenders,  with  the  exception  of  Henry 
Blair,  liable  in  the  three  specified  sums,  because  they  were  received 
under  discharges  subscribed  by  them,  though  only  as  consenters ; 
and  he  explains  his  views  of  the  principle  of  the  law  as  to  such 
cases,  from  which  I  do  not  incline  to  differ.  He  adds,  however, 
that  he  thinks  more  importance  has  been  attached  to  actual 
intromission  than  should  have  been.  Again,  the  majority  of  our 
brethren  found  their  opinion  on  the  fact  of  the  trustees  having 
received  these  sums,  and  then  having  neglected  to  take  subsequent 
charge  of  them ;  while  the  other  opinion  distinctly  says,  they  do  not 
think  the  facts  of  the  case  bring  the  trustees  within  the  category 
of  parties  liable  for  actual  intromissions.  Now,  these  views  are 
different,  and  somewhat  unsatisfiEUstory,  to  rest  the  same  judgment 
on.  I  must  say,  I  concur  in  this  last  view,  that  the  ground  of 
actual  intromission  is  not  sufficient  to  impose  liability  against  the 
trustees.  I  am  quite  aware,  that,  where  two  or  more  co-trustees, 
in  the  ordinary  case,  concur  in  granting  an  authority  to  receive 
money,  they  make  themselves  responsible  for  the  application  of  it. 
But  where  there  is  a  plurality  of  trustees,  it  is  necessary  for  many 
to  act  in  authorizing  a  payment  or  granting  a  discharge,  while 
only  one  can  receive  the  contents ;  and  as  many  persons  might 
scruple  to  act  under  the  responsibility  of  being  liable  for  another, 
perhaps  not  of  their  own  selection,  the  protecting  clause  has  been 
mtroduced  into  such  deeds  just  for  such  a  case,  that  the  trustees 
shall  ^not  be  liable  for  omissions,  neglect  of  diligence  of  any 
kind,  nor  ainguli  in  solidum^  but  each  only  for  his  own  actual 
intromissions."  The  testator  is  entitled  to  dispose  of  his  property 
under  any  conditions  he  pleases ;  and  if  he  chooses  to  relieve  the 
trustees,  acting  gratuitously,  and  as  his  friends,  from  any  portion 
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of  Tespon&WAVity^  his  Leir  b  not  entitled    to  olvjed  to  tliia«  bu 
must  receive  ilws  qualification  of  the  tnistees'  lesponfliliilitT;  and 
adopt  it  as  he  does  ereiy  other  part  of  the  truster's  dispositi«.>n. 
both  what  is  in  his  faronr,  and  what  he  may  think  is  not  so.    He 
is  equally  bound  hj  both.     The  words  here   are    pecnliar  ao-i 
expressive ;  and  I  cannot  affix  an j  other  meaning'  to  them  thm 
this,  that  the  intromission  is  not  to  be  eonstmctlTe  or  implied,  hot 
actnal  and  real  —  his  own  act  leeeiving  the  mooey,  and  not  the 
act  of  another,  for  which,  hot  for  this  clause,  he  might  hare  been 
made  responsible.   To  this  extent,  at  least,  I  think  there  can  be  no 
doubt  that,  wherever  he  is  called  upon  bj  his  <?o-tro8tee  to  grant 
an  order  for  money,  or  subscribe  a  discharge,  becaose  it  reqairee 
a  qnomm  for  the  act,  and  gives  his  name  with  the  ^iew'  of  carrjing 
on  the  bu£?iness  of  the  trost,  which  would  stand  still  vrithont  this, 
—  when  he  subscribes,  as  it  is  termed,  merely  in  eonformity, — if 
this  money  is  misapplied  by  a  factor  or  co-tnutee,  he  cannot  be 
made  liable  on  the  ground  of  intromission  alone,  as  there  has  been 
no  actnal  intromission  on  his  part.     Kow,  it  seems  to  me  veiT 
plain,  that  aU  the  defenders  did  here  was  in  conformity  merely, 
and  that  they  had  no  actual  intromission  with  any  of  the  three 
sums  in  question.     They  were  assumed  as  trustees  hy  Kyd  and 
Taylor,  who  had  been  nominated  by  the  truster.     Kyd  bad  previ- 
ously been  the  tmstei's  agent,  and,  as  most  natural,  he  assumed 
the  management — he  and  Taylor,  his  clerk  or  partner,  being  the 
only  accepting  trustees.     As  the  assumed  trustees  found  him  in 
possession,  they  continued '  him  in  it.     The  first  sum   claimed 
against  the  defenders  is  the  price  of  the  superiority  of  Balmblair. 
The  disposition  bears,  that  the  money  was  received  by  Kyd  and 
Taylor,  and  then  they,  with  the  consent  of  the  assumed  trustees, 
dispone  and  convey.     As  to  the  price  of  the  superiority  of  Kirk- 
forther,  the  deed  bears,  that  Kyd  received  the  money;  and  the 
conveyance  then  is  exactly  as  in  the  other  case,  by  Kyd  and  Taylor, 
with  the  consent  of  the  others.     To  shew  that  this  was  the  course 
of  management,  and  the  natural  course,  I  may  notice  also  the  sale 
of  the  house  in  Falkland.    The  disposition  is  granted  by  Kyd  and 
Taylor,  with  consent  of  Mr  Thomson.   Neither  Seton  nor  Dawson 
subscribe,  and  the  narrative  bears  that  Kyd  alone  received  the 
price. 

The  compromise  with  Mrs  Lindsay  bears,  that  the  sum  paid  was 
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to  Mr  Kjd,  as  factor,  and  he  and  Taylor,  and  the  others,  ajs  con- 
senters,  subscribe  the  discharge  with  this  express  statement ;  so 
that,  in  this  respect,  there  is  an  inaccuracy  in  the  note  of  the  Lord 
Ordinary,  —  at  least,  if  the  statement  at  page  8  of  the  minute  for 
the  defenders  be  correct. 

Now,  then,  it  is  clear  there  was  no  actual  intromission  in  any 
of  these  acts  of  trust-management :  the  money  all  came  into  the 
hands  of  the  factor,  for  truly  Kyd  was  so,  although  a  formal 
factory  may  not  have  been  granted ;  but  in  these  deeds,  drawn  or 
revised  by  himself,  at  leajBt  in  some  of  them,  he  designates  himself 
as  factor ;  and  I  must  say,  that  I  can  see  no  meaning  or  use  of  the 
protecting  clause,  if  it  does  not  most  directly  apply  to  a  case  such 
as  this.  But  no  doubt  it  is  a  different  question,  whether  a  trustee 
may  not  make  himself  responsible  for  a  factor  or  co-trustee,  if  loss 
has  arisen  which  he  might  and  ought  to  hare  prevented,  if  he  had 
exercised  such  a  superintendence  as  his  duty  and  office  of  trustee 
called  upon  him  to  exercise.  The  Lord  Ordinary  argues  that  there 
should  be  no  difference  as  to  amount  of  negligence  to  make  a 
trustee  liable,  where  there  is  what  is  called  actual  intromission, 
and  where  there  has  been  nothing  thought  to  come  under  such  a 
description.  If  what  is  truly  actual  intromission  is  meant  here, 
I  cannot  say  I  incline  to  assent  to  this  view  of  the  responsibility 
of  a  trustee ;  as,  where  there  has  been  actual  intromission,  it  does, 
in  my  view,  make  the  greatest  possible  difference  as  to  the 
responsibility  of  a  trustee.  He  must  account  for  whatever  he 
receives,  whether  any  co-trustee  is  also  to  be  liable  or  not.  But  it  is 
quite  true,  that,  without  intromission,  as  well  as  where  there  is 
intromission,  a  trustee  may  be  liable,  if  loss  arises  through  his 
culpable  negligence  and  gross  neglect  of  plain  duty.  At  the  same 
time,  it  must  be  always  remembered,  that  the  trustees  here  are 
gratuitous  trustees,  and  the  culpa  must  be  much  greater,  to  make 
them  responsible,  than  if  they  were  salaried  officers  of  Court. 
StiU,  their  conduct  may  be  such  as  to  make  them  liable ;  and,  on 
the  other  hand,  though  there  be  negligence,  it  may  not  amount  to 
what  will  impose  the  responsibility  on  them.  Every  case  must 
depend  on  its  own  principles.  Now,  there  are  two  cases  which 
require  attention  here — the  case  of  Blain,  and  of  Home  of 
Paxton.  In  the  latter,  the  trustees  were  not  found  liable,  and  in 
the  other  they  were.     The  cajse  of  the  Paxton  trust  has  been 
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affinned.    I  mo  aoihing  in  tbe  speeeh  of  the  learned  Lotd  mowing 
ibe  affirmanoe,  importing  more  tban  that  .there  may  be  sneh  ne|^ 
of  daty  as  to  make  trustees  liable  for  a  factor.      That  that  caw 
was  not  held  to  come  up  to  the  point,  is  all  that  can  be  gathered 
from  this  decision.     That  the  present  case  appztMushee  much  more 
nearly  to  the  first  mentioned  than  to  the  other,  is  very  clear;  bat 
still  I  hesitate  to  say,  that,  though  the  principle  of  decision  be  the 
same  in  both,  the  state  of  the  facts  out  of  which  negligence  is  to 
be  inferred,  is  at  all  of  the  same  import  and  amount.     The  money, 
in  that  case,  was  taken  up  from  the  securities  in  w^hich  it  had  been 
inyested  by  the  truster,  and  was  left  in  the  hands  of  one  of  the 
trustees,  on  pretence  that  he  would  get  better  interest.     It  was 
not  a  prudent  act,  neither  was  it  a  necessary  one.      The  money 
might  have  remained  where  it  was,  till  some  other  eligible  security 
could  be  found.     Here,  however,  to  convert  this  property,  wiiiefc 
was  producing  nothing,  into  money,  was  a  proper  act  of  trust- 
management,  and  the  compromise  was  also  beneficial  to  the  este^ 
The  money  then,  in  due  course  of  management,  got  into  Kyd's 
hands.     He  was  the  proper  party  to  receive  it :  he  received  it  as 
factor,  not  as  creditor.     He  was  in  good  credit,  trusted  even  by 
one  of  the  trustees  in  the  management  of  his  own  affairs,  aod^ 
although  it  be  said  that  he  lost  nothing  by  Kyd's  bankruptcy,  it 
is  not  said  he  closed  his  transactions  with  him  because  he  distrusted 
his  credit ;  but  it  may  be  supposed  it  was  in  the  ordinary  conne 
of  such  business.     Then  every  opinion  given  on  the  bench  held, 
that  the  element  of  actual  intromission  entered  into  this  case ;  and 
this  is  rested  on  as  the  foundation  of  the  responsibility  to  which 
the  trustees  there  were  subjected.     The  trustees  did  more  in  that 
case  than  subscribe  in  conformity.     They  unnecessarily  authorized 
Paterson  to  take  the  money ;  and  wherever  it  is  held  to  be  the 
import  of  the  acts  of  the  trustees,  that  they  must  be  viewed  as 
intromitters,  I  do  think  it  follows,  that  their  responsibility,  on 
account  of  not  providing  for  the  security  of  the  money  so  intro- 
mitted  with,  must  be  more  stringent  than  in  a  case  where  no  snob 
element  exists.     Now,  here  the  assumed  trustees,  I  think,  9S» 
protected  from  the  charge  of  being  intromitters,  and  their  respon- 
sibility must  be  found  in  what  ihey  culpably  neglected  to  do* 
They  found  Mr  Seton's  man  of  business,  named  one  of  his  trustees, 
acting  as  agent,  and  fiactor,  and  trustee.    He  assumed  them  into 
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the  trust ;  thej  concuned  in  ftuthorizing  him  to  do  certain  benefit 
eial  acts  for  the  estate ;  and  they  sahscribe  deeds  and  discharges 
in  confonnity,  bearing  that  the  money  was  reoeired  by  Kyd,  or 
Kyd  and  Taylor.  This  negatives  actual  intromission,  and  they  are 
expressly  to  be  liable  only  for  actual  intromission.  They  live  at 
a  distance,  are  never  summoned  to  attend  a  meeting  of  trustees, 
never  surmise  that  the  credit  of  their  factor  is  doubtful;  and  when 
he  becomes  bankrupt,  are  they  liable  for  omission  merely,  when  it 
is  expressly  declared  that  they  shall  not  be  liable  for  omission  of 
diligence  of  any  kind?  By  this  last  expression  is  meant  the 
diligence  which  is  prestable  by  a  factor  or  trustee,  in  the  manage* 
ment  of  the  estate,  and  that  is  not  confined  to  diligence  against  a 
debtor  to  the  estate.  When  this  latter  is  only  intended,  the 
expression  is  made  more  definite  to  the  object.  Here  the  meaning 
is  the  diligence,  in  the  sense  of  the  civil  law.  If,  then,  the 
trustees  are  to  be  made  liable,  it  is  a  very  hard  case ;  and  the 
tmth  is,  instead  of  getting  benefit  from  this  protecting  clause,  they 
have  been  allowed  to  be  misled  by  it,  perhaps  to  their  ruin. 
Whatever  interpretation  may  be  put  upon  it  by  courts  or  lawyers, 
surely  no  plain  man  could  doubt,  that,  if  they  did  not  actually 
receive  any  of  the  money,  he  would  not  be  liable  for  it ;  and 
especially  that  no  omission  would  involve  him  in  any  such  conse- 
quences  as  this  responsibility  for  Kyd's  intromissions. 

Lord  Moncreiff.  —  I  also  consider  this  a  case  of  very  great 
importance,  because  it  appears  to  me,  that  the  efiect  of  the  judg- 
ment about  to  be  pronounced,  will  be  to  render  the  usual  protect- 
ing clause  in  such  trust-deeds  of  no  efifect,  and  to  warn  all  men 
that  they  can  place  no  reliance  on  it.  I  cannot  concur  in  the 
opinions  of  the  consulted  Judges.  Perhaps  I  should  say,  that  1 
difier  from  them  on  the  essential  principle  of  judgment,  if  it  were 
not  that,  from  the  discrepancy  among  them,  I  am  somewhat 
uncertain  what  that  principle  is.  I  also  have  the  misfortune  to 
differ  from  two  of  the  opinions  which  I  have  just  heard.  I  concur 
in  the  opinion  of  Lord  Medwyn.  The  substantial  question  is, 
whether  these  gratuitous  trustees  are  to  be  made  personally  liable 
for  the  consequences  of  the  unforeseen  bankruptcy  of  Mr  Kyd, 
the  confidential  friend,  feu^tor,  agent,  and  favoured  trustee  of  the 
truster,  because  he  haled  to  apply  money  received  by  him  alone, 
and  which  had  been  raised  in  order  to  be  applied  in  the  payment 
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of  the  dehis  of  the  truster?    A  ekim  of  this  kuid  mnet  be  Teetcil 
OD  some  clear,  tangible  gioand  in  law :  foi^  independeDtlj  of  the 
special  claiue  in  this  and  other  tntstB,  it  is  very  iar  firom  a  cleat 
matter,  that  any  personal  liability  woold  arise  fe>in  the  ample 
fact  thus  occurring.     The  party  who  inaistB  on  personal  liability 
against  persons  who  haye  only  acted  as  tmstees,  must  say  some- 
thing more  than  that  the  money  has  been  lost  muler  the  tnist- 
managcment.   Independently  of  any  special  proteetion,  tbeynerer 
andcrtake  any  thing  more  than  a  tmst-^dminiatrstion  ;  and  thej 
woald  clearly  not  be  answerable  for  losses  nnder  it,  onless  some- 
thing far  beyond  the  ordinary  contingencies  of  sach  aJSairs  were 
alleged.     U^  having  power  to  do  so,  they  lent  money  on  peraood 
bond  to  a  person  fully  believed  to  be  of  good  credit,  and  tJie 
debtor  unexpectedly  became  bankrupt,  they  would  certainly  not 
be  personally  answerable.     If  they  had  put  money  in  a  hank 
reputed  good,  (e.  ^.  the  Fife  Bank,)  and  the  Bank  afterwards 
failing,  the  money  were  lost,  beyond  all  doubt  they  woold  no^  be 
answerable.     It  would  be  a  loss  to  the  estate,  but  damnum  fcUaU. 
I  put  the  point  thus,  supposing  there  were  no  protecting*  clause  in 
the  trust-deed.     It  is  in  the  nature  of  a  gratuitous  tmst.     The 
trustees  would  be  liable  for  no  more  diligence  than  they  are  in 
their  own  affairs — diligerUia  media^  in  the  Roman  law.     But  tbe 
law  of  Scotland,  in  the  practical  constitution  of  private  trusts,  has 
considered  the  subject  in  a  different  light.     The  consideration,  on 
the  one  liand,  of  the  great  importance  to  the  comfort  of  many 
families,  both  of  the  higher  and  middling  orders,  of  trusts  neces- 
sarily of  some  permanency  being  accepted  and  conducted  by  the 
persons  selected  by  the  truster,  or  named  by  those  authorized  by 
him  :  and  on  the  other,  of  the  manifest  hazard  connected  with  tbe 
business  of  them,  necessarily  conducted  by  individuals  only,  has, 
most  justly  and  reasonably,  in  my  opinion,  gone  beyond  what 
would  be  the  natural  result  of  any  trust,  and  interposed  a  special 
system  of  protection  to  such  trustees  against  the  consequences  of 
the  voluntary  consent  to  act  at  the  trustee's  desire.     The  special 
clauHo  of  protection  must  mean  something  more  than  if  it  were 
not  there.     Now,  before  looking  at  the  clause,  or  the  facts  in  this 
case,  let  it  be  observed,  that  it  is  a  question  between  the  gratuitous 
donee  of  the  testator  and  these  trustees  acting  gratuitously.    He 
cannot  repudiate  the  undertaking  of  his  author.     It  is  really  the 
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«ame  caae,  as  if  old  Seton  himself^  being  absent  for  a  time,  had 
constituted  a  similar  trust  for  his  own  benefit,  and  were  calling 
these  gratuitous  trustees  to  aooount  to  himself.     They  are  to  answer 
to  him ;  but  they  are  to  answer  under  the  clear  protection  of  all 
the  clauses  of  his  deed,  and  with  reference  to  the  circumstances 
in  which  it  was  granted.     Then  look  at  the  clause.     From  the 
technical  frequency  of  it,  we  are  apt  to  read  it  as  mere  words  of 
course.      But  has  it  not  emphatic  meaning? — '^and  I  declare 
that  the  trustees,  whether  original,  added,  or  assumed,  shall  not 
be  liable  for  omissions,  neglect  of  diligence  of  any  kind,  nor  singtUi 
in  9olidumy  but  each  only  for  his  own  and  actual  intromissions ; 
neither  shall  they  be  liiU>le  for  any  factors  or  attome3rB  to  be 
appointed  by  them,  farther  than  that  they  be  reputed  responsible 
at  the  time  of  entering  upon  their  office."   The  question,  therefore, 
is  not  on  the  ordinary  liability  of  one  of  several  conjoined  parties 
for  the  acts  of  another.     It  is  on  the  responsibility  precisely 
defined  by  that  clause.     That  is  the  contract  on  which  alone  the 
defenders  agreed  to  act  at  all  —  clearly  entitled  to  the  most 
favourable  construction,  as  long  as  their  honesty  and  bona  Jides 
is  admitted.     I  shall  consider  what  extent  of  negligence  or 
omission  will  destroy  that  privilege.    But,  first  of  all,  they  ore 
positively  not  to  be  answerable  for  any  thing  but  actual  intromis- 
sion, nor  for  one  another — not  HnfftUi  in  iolidum  —  a  phrase  of 
clear  meaning.     This  surely  means  something — something  more 
than  if  there  were  no  such  clause.     It  means  distinctly,  that, 
though  there  may  be  a  formal  appearance  of  intromission,  it  shall 
not  affect  them,  unless  it  be  actual  in  each.    No  one  is  to  be 
answerable  for  what  is  the  actual  intromissions  of  another  alone. 
Now,  observe,  that  when  the  truster  puts  in  that  clause,  he  knows 
perfectly  well  that  deeds  of  sale,  discharge,  kc  must  be  signed 
by  a  quorum  of  his  trustees.     The  presumption  is,  that  he  puts  it 
in  on  purpose,  because  he  knows  that  such  deeds  may  be  signed, 
where  some  trustees  so  signing  have  no  actual  intromission.   These 
words,  it  appears  to  me,  must  be  interpreted,  not  by  legal  twists 
and  particularities,  but  by  the  plain,  common  sense  meaning  of 
the  temvs,  as  they  would  present  themselves  to  the  mind  of  the 
truster,  or  to  a  plain,  honest  man,  designing  to  do  a  gratuitous 
act  of  kindness  on  his  friend's  request,  if  he  might  be  safe  to  do  so. 
It  was  so  presented  to  the  defenders,  being  carefully  repeated  in 
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tiie  minoie  id  Mfomptioo.     Aad,  if  it  were  fer  s  i 
tW  tLe  inuter  w^e  DOW  hefci,it  mij  be  aiked,  vketker  ke  eooU 
aei  Im  £^6  to  tucb  a  glo«  on  iiit  own  ^aia  la^ioage,  a>  tint  h 
mlJj  meant  Bothing?  And  if  a  tnutee  signed  anj^deed,  whoetij 
Booej  ecmld  be  lecoTered  bj  bie  fpetall j  iniiiMled  fiacnd,  the 
trustee  ngning  most,  bj  tbat  ael  akoey  beeone  penonallj  answer- 
able for  the  money,  though  he  never  pcBsonalfy  reeerred  <ir  tonched 
a  Itfthing  of  it.     The  pmsuer  is  in  the  pootion  of  the  tnister. 
Can  he  maintain,  with  anj  show  of  jnstieey  a  eonstmctkm  which 
fenders  the  chwse  ntterlj  nngaioiy  ?    But  this  ^nestioo,  whether 
there  is  liabilitj  or  actual  intromissioa  ?  is  the  first  point,  and  of 
rital  importance.      The  first  ofMnion  of  the  eonsalted  Jodgei 
mixes  it  with  the  supposition  of  after  n^ligenoe,  and  it  seems  to 
be  90  mixed  here  ahK>.     Bat  that  is  entirely  a  sepnmte  matter, 
and  ought,  in  m j  opinion,  to  be  kept  distinct.     If  tliere  is  actosl 
intromission,  the  trustees  most  aoooont  for  the  money  which  they 
are  assomed  to  hare  got  in  personal  poesesdim,  whether  they  are 
afterwards  negligent  or  not.     Bat  is  it  the  fact,  in  plain  sense? 
Look  at  the  documents.     They  are  not^  as  in  some  other  cases, 
simple  deeds  of  receipt  and  discharge  by  the  qoorom  of  trastees : 
they  are  express,  that  the  money  was  only  paid  to  Kyd  and  Taylor 
in  one  instance,  or  Kyd  indiridoally  in  others.     In  no  instance  is 
it  left  eren  ambignoos.     The  defenders  are  hot  oonsenters  to  the 
deeds  pro /orma.     Again,  I  ask,  are  they,  in  the  plain  sense  of 
the  thing,  actual  intromittors  with  the  money,  uniformly  marked 
as  received  by  Kyd  alone  ?     The  very  point  of  the  clause  is,  thai, 
though  they  may  concur  in  such  deeds,  and  most  do  so,  according 
to  the  case  of  Lord  Lynedoch,  d^s.  February  15,  1827,  that  is  not 
to  be  deemed  actual  intromission.     They  are  not  to  be  answerable 
for  the  acts  or  intromissions  of  one  another,  but  only  each  for  his 
own.     Is  this  an  intromission,  in  very  truth,  by  Dawson,  where 
the  money  is  declared,  in  the  body  of  the  instrument,  to  be  paid 
only  to  ^  me,  the  said  James  Kyd  ?"     If  it  is,  I  must  profess  my 
inability  to  comprehend  what  the  meaning  or  purpose  of  the  clause 
is.     It  is  very  necessary  to  resolve  this  point  precisely,  because, 
if  it  is  against  the  defenders,  there  is  no  need  for  any  question 
about  negligence.   And,  so  far  as  I  understand  the  case  of  Pringle, 
the  judgment  in  it  seems  to  negative  this  ground  of  decision, 
whatever  may  have  been  the  effect  of  it  in  any  question  of  negli- 
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genoe.     It  certainly  appears  that  Mr  K jd  never  had  any  regular 
bietory  from  the  trustees.     But  I  agree  with  Lord  Ivory,  Lord 
Gillies,  and  Lord   Murray,  that  this  is  of  very  little  conse- 
quence.    He  had  been  the  testator's  factor  for  many  years  before 
his  death.     He  acted,  was  treated,  and  expressly  designed,  as 
factor  in  the  trust-act.     The  trust-deed  does  not  prescribe  any 
precise  way  in  which  &ctor8  are  to  be  appointed.     He  was, 
however,  recognized  and  dealt  with  as  the  factor  of  the  trustees. 
In  that  character  expressly,  he  received  the  money.     Besides 
this,  the  clause  applies  to  attorneys  (that  is,  agents)  as  well  aa  io 
factors.     I  have  no  idea  that  the  express  provision  of  the  trust, 
that  the  trustees  shall  not  be  answerable  for  the  factors  or 
attorneys  whom   they  may  authorize  to  act  for  them,  can  be 
explained  away  in  so  palpable  a  case,  merely  because  there  was 
no  formal  deed  of  factory  executed.     I  am  therefore  of  opinion, 
that  there  is  no  case  of  actual  intromission  made  out.     If  it  were 
flo,  the  great  trusts  frequent  in  this  country  could  never  be  con- 
ducted by  respectable  men.     A  small  quorum  of  many  trustees, 
who  may  voluntarily  take  on  themselves  the  labour  and  trouble 
of  the  business,  may  sign  deeds  of  hundreds  of  thousands  of 
pounds,  becoming  necessary  in  the  management  of  such  affairs, 
who  never  dreamt  of  that  being  actual  intromission  by  them. 
7he  question  of  negligence  is  altogether  distinct,  and  must  be  kept 
separate,  though  entirely  mixed  with  it  in  the  first  opinion.   Take 
it,  that,  within  a  week  or  a  month  after  Eyd  received  the  money, 
the  trustees  had  required  him  to  apply  or  produce  the  money,  and 
he  then  declared  himself  bankrupt.     According  to  Pringle,  and 
all  the  opinions  in  this  case,  there  would  be  no  negligence  sufficient 
to  subject  the  trustees.   There  would  be  the  most  exact  diligence. 
But  could  it  be  held  that  the  trustees  were  liable,  as  actual  intro- 
mitters  with  money^  which  was  declared  expressly  by  the  deeds 
to  be  received  by  Kyd  alone?    I  think  not.     And  it  reduces  this 
part  of  the  case  to  a  point,  which  can  only  be  resolved  against 
the  defenders,  by  saying  that  the  clause  had  no  effect  at  all  to 
distinguish  actual  intromission  by  the  individual  from  intromission 
by  any  one  of  his  co- trustees,  as  their  finctor  or  agent,  as  pointedly 
separated  from  him,  directly  in  the  face  of  the  very  words  of  the 
truster  s  deed,  on  wluch  the  pursuei^s  title  wholly  depends. 
2.  But  both  the  opinions  hold,  that  there  is,  at  any  rate,  a 
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penonal  liability  incurred  b  j  what  ia  described  as  cras^a  negligenlMiy 
amonntiiig  to  euipa  lata,    I  am  aware  that  such  a  groond  of  liabi- 
lity haa  been  admitted,  as  in  ihe  case  of  Blaae  and  some  othen ; 
but  the  amount  of  the  charge  should  be  first  fairly  regarded.     The 
money  was  not  unnecessarily  uplifted  from  a  good  security,  and 
then,  contrary  to  the  express  resolution  and  the  poeitire  direction 
of  the  trust-deed,  left  in  the  hands  of  an  agent   ^vHthoat  security, 
as  in  the  case  of  Blane,  kc.     The  money  here  w^as  realised  by  a 
sale  of  certain  property  for  a  dear  trust-purpose.      It  nerer  was 
lent  to  Kyd,  nor  authorized  to  be  kept  by  him ;  on  the  oontiaiy, 
he  got  it  expressly  for  the  purpose  of  its  being  applied  directly  to 
the  trust-purpose — the  payment  of  certain  debts.      It  is  said  to 
have  been  alleged  afterwards,  that  some  difficulty   had  arisen 
about  this,  extraneous  to  any  management  of  the  trust ;  and  your 
Lordship  seems  to  infer  that  the  defenders  must  have  known  tba^ 
the  debt  had  not  been  paid.     I  understand  that  statement  to  refer 
to  what  was  stated  to  them  after  Kyd  s  bankruptcy  ;  but  it  is  not 
averred  in  this  record  that  the  defenders  (or  Dawson  particularly) 
were  in  the  knowledge  that  the  money  had  not  been  so  s^plieiL 
They  say  they  fully  believed  it  had  been  so,  and  there  is  no 
opposite  averment.  Then,  what  is  the  negligence  which  is  thought 
so  intolerable  ?     The  estate  was  in  good  management,  and  there 
is  no  loss  alleged  connected  with  it.     The  trustees,  believing  the 
debt  to  be  paid,  had  no  demand  to  make.     Kyd,  the  intrusted 
friend  of  the  truster,  was  in  perfect  credit.     He  was  intrusted  by 
Dawson  in  his  own  affairs,  in  large  pecuniary  affairs;  yet  the 
Lord  Ordinary  assumes  that  the  trustees  would  not  have  so 
intrusted  him  in  their  own  affairs.     They  did  so  intrust  him  in 
their  own  affairs;  and  so  the  gravamen  of  this  case  of  craua 
negligenHa  is,  that  the  other  trustees,  relying  on  Kyd,  as  the 
truster  had  done,  believing  their  orders  to  have  been  complied 
with,  and  having  no  occasion,  unless  called  on  for  any  other 
purpose,  to  hold  meetings  on  the  trust-affairs,  did  not,  during  a 
number  of  years,  act  on  a  supposition  of  Kyd  being  unworthy  of 
credit,  which  no  one  else  entertained,  and  call  for  a  strict  account 
of  his  intromissions  and  management.     But  even  this  matter  is 
assumed  far  beyond  the  reality.     It  is  always  said  that  the 
defenders  left  the  money  in  Kyd's  hands,  and  did  nothing  to  call 
him  to  account  during  nine  years.     Is  the  fact  so  ?    The  last  part 
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of  the  money,  Che  laige  Bum  of  L.900,  waa  only  reoeired  by  Kyd 
on  the  15th  Angnst^  1822.  He  became  banlarapt  in  December, 
1827.  Bat  long  before  that,  immediately  after  the  death  of  l£r 
George  Seton,  Mr  Dawson  became  anzioue  to  haye  a  meeting  of 
trustees,  and  a  settlement  of  Kyd's  aoconnts,  and  began  a  cones- 
pondence  with  that  object  in  June,  1825 ;  in  the  course  of  which, 
he  and  Mr  Thomson,  at  his  request^  made  the  most  urgent 
demands  on  Kyd,  both  for  a  state  of  his  accounts,  and  for  a 
meeting  of  trustees.  There  is  nothing  in  that  correspondence  to 
indicate  that  Mr  Dawson  was  afraid  to  go  into  the  inquiiy.  It 
only  appears,  from  a  letter  of  Thomson  in  the  end  of  1826, 
that,  from  the  delay  in  complying  with  hb  request,  Dawson  had 
taken  an  impression  that  there  might  be  some  reason  for  it.  But 
he  was  surely  not  then  in  the  state  of  total  neglect  of  the  trust 
which  is  imputed  to  him.  Excuses  and  promises  seem  to  hare 
been  given,  and  still  Kyd  continued  in  undoubted  credit.  The 
period  of  negligence  is  thus  reduced  to  thiee  instead  of  nine  yean. 
Now,  I  grant  that  there  was  here  a  neglect,  a  culpable  omission 
of  what,  in  strict  duty,  might  and  should  have  been  done.  Bat 
does  this  end  the  question  ?  Did  not  the  truster  distinctly  assume 
that  such  omissions  or  neglects,  leading  to  loss  or  misehirf,  might 
occur?  But  he  puts  in  the  clause  expressly  under  a  fiiU  sense  of 
the  infirmities  of  human  nature,  and  the  probability  of  such  things 
occurring.  He  not  merely  declares  that  the  trusters  shall  not  be 
liable  for  the  consequences  of  omissions,  but  he  says  they  shall 
not  be  liable  for  the  ^'  neglect  of  diligence  of  any  kind."  That 
word  diligence  does  not,  in  my  apprehension,  mean  merely  neglect 
of  legal  process  against  debtors ;  and  I  think  that  it  is  incorrectly 
translated  by  the  Lord  Ordinary.  It  means  diligence  in  the  sense 
of  the  Roman  law.  The  trustees  are  not  to  be  liable  in  diligence, 
not  ^  for  neglect  of  diligence  of  any  kind ;"  that  is,  not  answerable 
for  mere  omissions  or  neglects,  but  only  for  positire  acts  of  wrong, 
unless,  indeed,  the  negligence  comes  to  such  a  height  as  to  amount 
to  culpa  lata  gwK  equiparatur  dole.  1  see  that  it  is  so  put  in  the 
opinions  in  the  present  case ;  but  I  can  discover  nothing  resem- 
bling it  in  facts.  If  the  trustees  are  not  answerable  as  actual 
intromitters,  all  that  can  be  imputed  to  them  is,  that,  with  all  the 
world,  putting  too  much  confidence  in  Kyd,  they  relied  on  his 
management   and  did  not  call  for  his  accounts,  or  hold  formal 
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meetingt  of  tnutaes.  What  is  thu  bat  omunon,  in  the  obIj  mom 
IB  which  the  cbuue  can  gire  an j  intelligible  protection  ?  All  Urn 
other  friends  of  the  pnnoer  saw  the  mne,  witluMit  interierenee, 
and  the  defenders  acted  in  their  own  affairs  in  the  same  belief. 

There  are  manj  cases,  the  prindple  of  which  ie  iKvaarable  to 
this  yiew  of  such  a  trust.     The  case  of  Cowan  v.  Crmwford,  Maj 
13,  183d,  was  not  nearly  so  faToorable.     Bat,  without  alluding  to 
other  cases,  I  think  I  can  express  the  resalt  of  mjr  opinion  in  the 
present  case  in  the  words  of  Lord  Corehonse,  in  the  case  of  Lord 
Traqoai/s  Trastees  against  Gheape,  Ac.  Febroaiy,  1835  : — ^  Am 
the  defenders,  therefore,  had  no  actaal  intromisnon  ;  as  tbejr  liaJ 
transgressed  no  order  of  the  traster  or  the  Goart ;  aa  tbej  were 
goiltj  of  no  fault,  except  neglect  or  omission  to  aee  that  Mr 
Heriot  had  lodged  his  receipts  legolarlj  in  the  bank,  which  they 
had  directed  him  to  do ;  as  it  is  not  alleged  that  they  had  reaaxa 
to  entertain  any  suspicion  of  bis  credit  till  his  bankmptej  took 
place  —  there  is  no  ground,  in  the  Lord  Ordinary's  opinion,  hr 
subjecting  them  to  the  loss  which  has  occurred.     From  exabersnt 
confidence  in  their  £RCtor,  they  acted  imprudently  and  caielesBly, 
but  it  was  an  omission  only ;  and  certainly  it  was  no  act  of  true- 
gieesion,  fiur  lees  a  dishononxable  act." 

Lord  Meadowbank  concurred  with  the  Lord  Justice-Clerk. 

The  (Tourt  adhered,  finding  no  expenses  hitherto  due,  and 
remitted  to  the  Lord  Ordinary  to  proceed  further  in  the  canse.' 

'As  reported,  3  D.  810. 
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DEED  OF  FACTORY 


I, y  trustee  appointed  by ,  for  behoof  of 

and  as  such  standing  infeft  and  seised  in  the  lands  and  estates  of 

y  and  others  after  mentioned,  conform  to  the  trust-dispoei- 

tion  and  settlement  granted  by  the  said  in  my  favonr,  as 

trustee  foresaid,  bearing  date  the  day  of ,  and  instru- 
ment of  sasine  proceeding  thereon,  dated  the ^  and  recorded 

in  the  general  register  of  sasines  at  Edinburgh  the days  of  the 

said  month  of ;  by  which  trust-deed  I  am  specially  empowered 

and  authorised  to  appoint  a  factor  or  factors  for  the  purposes  under 

written,  do  hereby  nominate,  and  constitute,  and  appoint to  be 

my  &ctor  to  the  effect  under  written :  That  is  to  say,  giving,  grant- 
ing, and  committing  to  the  said full  power,  warrant,  and  com- 
mission for  me,  and  in  my  name,  as  trustee  foresaid,  to  collect,  levy, 
and  uplift,  and,  if  necessary,  to  call,  charge,  and  pursue  for  the 
rents,  mails,  farms,  profits,  and  duties  of  the  towns,  lands,  &c.  of 

y  and  other  towns,  lands,  fishings,  and  others  belonging  to 

the  said ,  and  disponed  by  him  to  me,  as  trustee  foresaid, 

by  the  foresaid  trust-disposition,  all  lying  within  the  parish  of 

and  sheriffdom  of y  and  that  for  all  crops  and 

years  bygone  resting  unpaid,  and  in  time  coming  during  the 
subsistence  of  the  said  trust  and  of  these  presents,  with  power  to 

the  said y  upon  payment  of  the  said  rents  and  duties,  to 

grant  receipts  and'  discharges  for  the  same,  which  shall  be  suffi- 
cient to  all  concerned :  and  further,  I  do  hereby  authorize  and 

empower  the  said  to  attend  for  and  represent  me  as 

trustee  foresaid,  at  all  county,  parish,  district,  and  road  meetings, 
in  which  I,  as  trustee  foresaid,  am  or  may  be  anywise^  interested. 
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aod  to  act  aod  Toce  for  ■«  aft  aO  nrh  ■wliugw  av  to 
e^edieni,  and  ia  geaenl  to  do  cwr^  tUn^ 
IT,  IB  and  ooocenmg  the  jaeiiuwa,  a«  fklljr  ai 
all  ngptcU  at  I,  aa  tnutoe  Jbraaid,  etmld    4fta    if 
pmenft  ;  deciariDg  ahva je,  as  h  is  hewAj  i 

dcclaml,  that  the  aid sfaaU  be  bond 

atce^fUlUm  bereof  be  tnnds  and  obligw 

exeeatoo,  and  fuoenoniy  to  bold  jogft  eooBt, : 

meiit  to  me  ae  trustee  foreaud,  ortonji 

tunes  wben  reqniied,  for  bis  wbole  i 

and  I  eonsent  to  tbe  rcgistntioii  henof  in  tlie  ISookB  of  ComadI 

and  Sesaioii,  or  othen  competent^  for  praaefrationy  ami  for  that 

puipoae  eoDstitiito  — *>—  my  pirociastoa.    In 

4e. 
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INDEX. 


Abroad^  oreAtion  of  trusts  hy  persons  rosidingi  18.    ProTision  for  heir 

goiDg,  192.    Citatioii  of  parties  residing,  426. 
Aeoeptanfie  by  trustee,  70.    Aetoal  and  preeomed,  ib.    Non-aoceptance,  bow 

prored,  ib.    Name  used  in  trust-affiurs,  71.    Investiture,  t\^    Effeet  of 

non-aooeptanee,  182.    Delay  in  aeoeptanoe,  ib.    Effeet  of  aeoeptanoe,  210. 
Acoeirion  by  ereditons  effeet  of,  89,  417.    By  deed,  oonditiona  of,  89, 40. 

How  inferred,  40,  €t  aq.    Kinds  of,  ib.    Kesiling  from,  48,  see  Duties. 

Aots  of  tiustees  binding  on  aoceding  erediton,  84. 
^«0ettory  trusts,  30. 
AewmnHnff  by  trustee,  109,  it  t€q, 
AeeouniU,  tiustees  must  exhiUt,  218 ;  must  keep,  238. 
ActimgM  of  trustees  must  be  oonseientioas,  215. 
Aeowmulaltymif  application  of,   890,  €t  uq.    Interest,  ib.    Intention,  ib. 

Direction  to  convey  at  a  certain  period,  891.    Trusts  fer,  892. 
AcquiiUUm  of  property  in  trust,  by  purchase^  28. 
Actiom,  parties  to,  see  Truster.    Powers  of  trustees  in  raising,  151. 
AdjudieaHon  by  way  of  tentative  titie,  81.    Adjudication,  and  ranking,  and 

sale,  88,  84.    In  implement,  76.    See  Succession,  850. 
AdminktrtUum,  talis  to   heir   of  truster  failing  trustee,  183;  or  party 

appointed  by  Court,  184.    Disagreement  among  trustees  as  to,  207.    Of 

trust-afSurs  in  society,  412. 
Adminittrative  nature  of  office,  1 1 1. 
Adtance$  by  trustees  for  behoof  of  trust-eetate,  276. 
Agent,  trustee  and  law,  action  against,  833.    Nature  of  office,  458. 
Alien  enemy,  see  Trustee. 

Alienathn,  power  of,  in  trusts  for  charitable  purposes,  158,  et  §eq. 
Allocation,  power  of,  404. 

AUowaneti,  increase  of,  in  mortifications,  160.    To  trustees,  274. 
Annuity,  security  for,  236.    Liability  for  payment  of,  289. 
AffHoation  of  funds,  in  mortifications,  160.    Ri^t  to  enforce,  164.     Power 

'  of  Court  to  authorize,  208.    Duties  of  trustee  as  to,  283.    Intermediate 

accumulations,  890,  et  teq. ;  in  trusts  for  society,  413. 
Appointment  of  trustees  by  Court,  192,  et  eeq.   In  mortifications,  201.   Rulea 

of  law  of  Enghmdj  204. 
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ArratmntU,  see  DUigsnce. 

Atiignment,  intimation  of,  50.     In  irust  bj  civditony  421. 

AuoeiatioHt,  see  Societies. 

Aiiuming  office,  duties  of  trustees  on,  219. 

Auumption  of  trustees,  see  Substitution,  Powers. 

Available,  beneficiary  interest,  bow  rendered,  332. 


B. 

Baek-bond,  wbere  amissing,  68.    See  Conyejanoe,  Sale,  DivuBtlng. 

Bankrupt  statutes,  35,  et  $eq. 

Banknptey  of  truster,  1 6, 1 7.    Of  trustee,  337 . 

Bastardy,  16. 

Beneficiary t  estate  In,  by  law  of  England,  6.  ReUtive  position  of  trmtee  and, 
7,  8,  332.    Rigbt  of,  bow  enforoed,  12,  13.    Trustee  bound  Co  defend 
interest  of,  222.    Reroeation  of  eooTsyaiioe  for,  wbere  not  an  lieir,  27. 
Character  and  interests  of,  325.    General  efaancter  and  inCereats  ol^  826. 
General  rule  of  interpretation  as  to  interests  of,  827.     IKgtinffltiiOB  id 
English  htw,  328.    Special  character  and  IntstreslB,  329.     Wlun  mvcsti- 
tore  by,  necessary,  330.    Liferent  interest,  lb.    Combined   enpneity  of 
trustee  and,  332.    Benefidary  interest,  bow  rendered  availabie,  3SS,  tf  #0^- 
Protection  of  his  right  by,  335.     General  rule  as  to  effect  of  neta  of  Imilees 
on  rights  of,  336.    Prescription  of  right,  337.    Effect  of  bsmkwiptey  of 
trustee  on  right  of,  ib.    Identification  of,  402,  el  ieq.    How  i-^gii*  ■nds 
avaiUble  on  termination  of  trusty  see  Divesting.     Appointmeoft  ef  ■• 
factor,  454. 

Blank  write,  trust-deeds  in  nature  of,  22. 

Bonafidei,  Umitation  of  liabUity  under  principle  of,  304. 

Booka,  keeping  of,  by  trustees,  238, 275. 

Borrowing,  powers  of,  144.    See  Powers. 


Ceeluique  inui,  see  Beneficiary. 

Ckaritable  truete,  see  Mortifications.    Powers  of  trustees  in,  157,  M  tsg. 

CkUdren,  conyeyance  for  behoof  of,  80.    Illegitimate,  107. 

Oilaftoay  see  Diligence. 

Oainu,  tmsteee  most  not  relinquish  ralid,  221.    Determination  of,  in  trusts 

for  creditors,  247. 
CommManerif  91. 
CompeHHan  among  creditors,  duties  of  trustees  when,  235.    Inhibition  by 

creditor,  262. 
Cononrrenee,  trustee  must  pre  his,  or  adopt  l^gal  meaiurssy  210.    By 

troBteef  In  antions,  118. 
C^itiom  of  cTidenoe  by  trustees,  123. 
Cot^nct  and  confident,  tee  Trostee. 
ChmtUvH^,  prior,  of  trustee,  112. 
Continuance  of  tni§t%  how  secured,  142,>r  teq. 
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ContracU  hy  trastees,  109.    Tnuts  in  marriage-contracts,  394,  ei  teq, 

Cauteyanee,  effect  of  different  kinds  of,  8, 13,  78.  Form  of  absolute  dispo- 
sition and  backbond,  19.  Trust,  in  grtmio,  20.  Terms  of  conveyance,  ib. 
Of  heritage,  ib.,  21.  Of  moyeabIeB,21.  Clauses,  ib.  Vesting,  ib.  Trustee 
as  witness,  ib.,  22.  Erasures,  22.  Delivery,  ib.  Execution,  notaries,  &c. 
ib.  Blank  writs,  purposes,  protecting  clause,  ib.  Where  estate  not  in 
possession  of  truster,  ib.    Absolute  disposition  and  backbond,  when  used,  24. 

— ^—  Alteration  of  purposes,  reserved  powers,  24.  Effect  of,  ib.  For- 
malities necessary  in,  25.  Must  be  probative,  and  property  addressed,  ib. 
In  what  writing  to  be  contained,  ib.  Revocation,  how  presumed — aote  of 
tmster  ~  prepayment,  26, 27.  Subsequent  marriage-contracts,  27.  Con- 
veyance for  a  party  where  not  an  heir,  ib.  Deletion  of  name,  ib.  Deed 
of  revocation  burned,  ib.  Reserved  power,  how  fiur  liberally  interpreted, 
27 ;  rule  in  law  of  Engbmd,  ib.  Execution  of  revocation  by  deed  in 
general  terms,  28.  Effect  of  death-bed  on  power  of  revocation,  ib.  When 
truster  divested  by  conveyance,  79. 

CorporoHous,  creation  of  trusto  by,  17, 18. 

Court,  interference  of,  99.  Whether  discretionary  powers  derolve  on,  184. 
Power  of  controlling  administration,  164.  Equiteble  jurisdiction  of,  167. 
Power  of  granting  or  extending  authority,  168.  Interpretation  of 
directory  powers,  ib.  Doubtful  assumption  of  power  by,  169.  Cannot 
do  what  amonnte  to  making  a  will,  170.  Distinctions,  ib.  Rule  of 
guidance,  173.  Jurisdiction  in  Mortifications,  174.  Performance  of  duties 
enforced  by,  176.  Power  of,  to  substitute  trustees,  192,  «l  ieq.  Powers  of 
superintendence  and  removal  of  trustees,  206.  Partnership,  non-aooep- 
tance,  207  >  trusto  for  creditors,  208.  Appointment  by,  does  not  prejudge, 
ib.    Authority  to  apply  funds,  ib. 

CredUon,  trusto  for,  35.  Form  of  eonveyanoe  in,  ib.  Restrictions,  ib. 
Consent  of,  ib.  Notour  bankruptey,  ib.  Powers  of  Trustee,  36.  Clauses, 
37.  How  superseded,  38.  Accession  by,  see  Accession.  Where  trustee 
a  creditor,  112.  Duties  of  trustees  as  to,  233,  et  §eq,  and  244,  et  teq.  Non- 
acceding,  234.  Competition,  235.  Righto  and  interesto  of,  as  affected  by 
trust-deeds,  415.  At  date  of  trust-deed,  ib.  Preferences,  ib.  Effect  of 
accession,  417,  see  Accession.  May  enforce  fulfilment  of  trust,  418. 
Effect  of  trust  as  to  succession  of,  420.  Non-acceding,  421.  Trust- 
assignation  by,  ib.  Future  creditors,  422.  Attachment  of  trust-property, 
423.    General  position  of  parties  under  trusto  for,  ib.    See  Diligence. 

Curatortf  where  trustees  appointed,  106. 

Curaton  bom$,  where  trustees  appointed,  106. 


Death,  presumed,  of  benefidary,  385. 

DeaMedf  law  of,  truster,  17.    Revocation  on,  28,  el  i^.    Decboation  of 

trust  on,  69. 
DihU,  right  of  trusters  in  trusto  for  payment  of,  84.    Powers  of  trustees  in  do., 

149.    Distinctbn  between  debto  and  legacies  as  burdens,  151.    Duties  of 

trustees  as  to,  233,  it  teq. 
Declaration  of  trust,  see  Proof. 
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l>md^  ttmdm  bound  to  MsliiUt^  317,    ThhAm  booBd   to 
of,  993. 

iWajr  te  ■ewgtowa,  7, 188.  JBflM  o^  m  wtpa^  UmtBiin^  12S.  As  Id 
iy0,286. 

lV2Mtaf  jMTiMkVy  M  nfttdi  liiiitoay  188. 

DeUivery  of  deed,  22,  79. 

Ihmudin^,  see  Liabifitics,  298,  Digesting,  428. 

DUi^nee,  legal,  begun,  17,  88,  286.  By  poidiMer,  281.  By  tnntoe^  aee 
liiabilities.  How  excluded,  85.  Limitation  as  to^  806.  Fonn  of,  421 
Against  truster,  ib.  Against  creditors  of  trust-estate,  424.  Title  is 
trustee^  ib.    Against  trustee,  ib.    Pari  pauu  preference,  ib.     As  to  trwt 

!  hy  BolTent  party,  425.  Estete  not  realized,  ib.  ContiiBgent  inietwa^  ib. 
Arrestment  on  dependence,  425.  Where  more  than  one  tmalee,  ib. 
atation,  beneficiary,  426.  Axrestment  in  hand  of  iseter,  ifat.  Where 
truster  and  trustee  dead,  427. 

Dindknu,  see  Discretion.  Trustee  must  comply  with,  in  invggting  IiumH 
222.  Liability  for  fulfilment  of,  see  Liabilities^  290,  a  Meg,  A»  to  appB- 
cation  of  funds,  891. 

DiMgr§emeni  by  trustees  as  to  administration,  207. 

lH§dkafy$  of  trustee,  see  Denuding. 

Ditdaiming  of  office  of  trustee,  70,  210. 

Diterelum  in  trustees,  170.    Not  permitted  under  i^ieeial  dii-eeiioiM^  21^ 

Diiqualijieaiion,  see  Truster. 

DiatetUing  Chapelt,  see  Society. 

Dweiiing  of  trustee,  428.  Requisites  for  exoneration,  429.  ConMOt  of 
parties  uiterested,  ib.  Multiplepoinding,  ib.  Competent  disdiBflge^  481. 
Current  obligations,  432.  When  resignation  competent^  488.  F'ram  what 
resignation  inferred,  ib.  Rules  as  to  resignation  and  exoneratioa,  ib. 
Discharge  at  instance  of  beneficiaries,  &c  487.  DisqualifieatioB  of 
trustee,  438.  Assignation  by  beneficiary,  ib.  Death  of  trustee,  4S9, 
Title  of  beneficiary,  how  completed,  ib.  440.  Copartnery  tmats^  ib. 
Backbond  in  repositories  of  trustee,  441. 

Donationt  inter  ctnits  H  kcotmi,  80. 

Dwraii<m  of  trust,  pee  Perpetuity,  Continuance. 

Dmtiet  of  trustees,  when  declaration  of  powers  and  purposes  equivnleiit  to, 
156, 157.  Performance  of,  enforced  by  courts  of  justice,  176.  Liabifities 
for  performance  of,  219,  et  $eq.  General  rule  as  to,  209.  Instructiofis,  ib. 
Must  be  fulfilled,  210.  Must  concur  or  adopt  legal  messures — inoomp^ 
tency,  ib.  Fulfilling  by  equivalents,  211.  Special  directions,  212.  Not 
bound'to  do  more  than  deed  directs,  215.  Actings  must  be  oonsdentioos, 
215.  Must  superintend  actings  of  deters,  216.  Must  exhibit  trust-deed, 
217.  GiTc  information  as  to  management,  218.  Exhibit  accounts,  ib. 
Duties  as  feudal  superiors,  219.  On  assuming  office,  ib.  Investiture,  ib. 
Realizing  of  estate,  220.  Funds  properly  invested,  221.  Must  not  relin- 
quish valid  claims,  ib.  Must  defend  interests  of  beneficiaries  and  validity 
of  trust-deed,  222.  Investing  funds,  see  investing.  Assistanoe  of  pro- 
fessional men,  223.  Interest  of  fiinds,  224.  Disposal  of  funds  on  ter- 
minating trust,  225.  Transnussion  of  funds,  ib.  Must  keep  personal  and 
trust  matters  distinct,  282. 

• Application  of  funds,  238.  Payment  of  debts,  ib.  Where  no  accession 

by  creditors,  234.    Where  competition  among  creditors,  285.    Paymsnti 
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to  proper  partieSy  236.     Preferable  debta,  ib.    Raising  funds,  237.   Keeping 

books,  aoocounts,  &e.  238. 
Daties  of  tnuteea^  wliere  tniater  engaged  in  trade,  239.   Termination  of 

oopartneiy  by  death  of  truster,  240.    Where  matter  of  diseretton,  241. 

Existing  partnership,  ib.    Trustees  originating  trade,  ib. 

Granting  leases,  243. 

In  trusts  for  creditors,  244,  a  9eq,    Under  whom  office  held,  ib. 

Must  giro  intimation,  ib.    Free  estate  from  liabilities,  ib.    General  duties, 

245.    Determination  of  claims,  247. 

■  In  trusts  for  sale,  248.    Distinction  between  powers  and  purposes  of 


Bale,  ib.  Under  powers  of  sale,  ib.  Under  purposes  of  sale,  250.  Practical 
oonducting  of  sales,  251.  Articles  of  roup,  254.  Must  give  good  title, 
255.  How  accomplished,  ib.  dl  $eq,  Question  in  law  of  Enghmd,  257«' 
When  sales  to  be  effected,  259.  Warrandice,  260.  Private  bargain  and 
public  auction,  ib.    Effect  of  legal  diligence  by  purchaser,  261 . 


K 

Eatety  communication  of,  113, 115. 
Emerging  trust,  how  proved,  61. 
Enforcing  of  trusts,  9,  12. 

Eniailt,  trusts  for,  creation  of,  31.    Right  to  create,  85.     Powers  of  trus- 
tees, 150. 
EquitabU  interpretation,  67. 
EqnivaUntaf  fulfilling  of  duties  by,  21 K 
Era$ura,  effect  of,  in  trust-deeds,  22. 
Error  oaleuli,  402. 
Execution,  notaries,  &c.  22. 

ExectOort,  trustees,  where  appointed,  106.    Preferred  to  next  of  kin,  as,  106« 
Etemptiom,  special,  305. 
Exoneraiion,  see  Divesting,  429. 
ExptnteM  &t  trust-management,  283,  ct  teq, 
EqUicit  declaration  of  powers  and  purposes^  eflect  o^  156. 


FaeUUg,  17. 

Fadon,  when  acts  of,  binding  on  trustees,  217.  Limitation  of  liability  of 
trustees  for,  212.  Arrestment  in  hands  of,  see  Diligence,  146.  By  whom 
appointed,  131,  445.  Nature  of  office,  ib.  Who  may  be,  ib.  et  »eq. 
Salary  where  co-trustee  appointed,'  448,  449.  Liability  where  do.  ib. 
Law  agent,  458.  Appointment  of  beneficiary  to  office,  454.  Form  of 
appointment,  455,  and  App.  503.  Nature  of  office  and  duties,  456.  Procedure 
on  assuming  office,  457.  Administration  of  funds  —  periods  of  accounting, 
458.  Manner  of  accounting,  460.  Latitude  competent  to,  461.  Granting 
leams,  463.  Liabilities,  ib.  — of  trustee  and  factor,  ib.  —  how  estimated, 
465.    Right  of  Lien,  467. 

Failure  of  tnuteesy  remedy,  192. 
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Feudal  tmperion,  dntif  of  trarteCT—, 21 9. 

Feudal  ifttm,  cflbeli  o^  9, 10. 

Fraud,  cflbeli  of;  68. 

Fund$,ittW9tl&ag  of,  221,  222,  225.  DispQad  oi;  on  tonniiMtiM  of  Tk^ 
225.  TnuiimMrionoi;ib.  Salqeeli  of  amsfaMB^  ib.  €Samanl  wuIb  u 
to,  see  Amnfauant  Pablie  fiuiaB,  see  IiiyoBliiig.  ApyKc"**—  «^.  ^'^ 
lUifling  of,  for  Bpeebl  poipoMi,  2S7.  Improper  applieBtkm  Cff^  m*  UsbOi- 
Iie0,299. 


Oeneral  tfual^ain,  role  as  to  eoodaetiiig  of,  128.    See  Powers. 
Oratufttmi  ojlce,  trust  is  a,  106. 

H 

Hater,  oath  of,  69. 

Heir,  import  of  term,  11.  How  disinherited,  12, 29,30.  Uofw  trast  c 
against,  ib.  Effeet  of  exercise  of  pofrer  of  rerocation  on  ri^t  of,  21^  2ft. 
Where  heir  has  died  in  mmority  withont  ehaUenging,  30.  Repreaentatian 
hy  heir  apparent,  89.  Ckmtraeta  bj  trustee  with,  109.  TroBtee,  where, 
112.  Right  of,  under  mortifications,  161, 164, 402.  AdmiiuBtimtioD  ABt 
to,  tailing  trustee,  183.  Nature  of  ri^t  in  hor^ii-kw,  382;  et  9eq.  Heir 
of  trustee,  428. 


I 

IdentiJie<Uum  of  beneficiaries  or  purpoeea,  402.  Of  order  of  MieccasioB,  ib. 
Heirs  and  bairns,  ib.  Error  ealeuH,  ib.  Bequest  to  a  society,  403.  Tamer 
of  allocation  conferred  by  deed,  404.  Special  instauces,  405.  Wbers 
discretion  in  trustees,  406,  et  teq.    Where  no  discretion  in  tnintges,  409. 

IncompeUney,  refusal  to  concur  on  ground  of,  210.  • 

Ineorporationt,  where  trustees,  108. 

Indemnity  of  trustee,  274,  et  eeq,  283. 

Information,  trustee  must  give,  as  to  trust-management,  218. 

InkHntion,  truster,  17. 

Ineanity  of  truster,  17.    Appointment  of  curators  bonis  in  cases  of,  106. 

InitittOed  and  tubttituted  trustees,  distinction  as  to,  138. 

IngtrutOom,  trustees  bound  to  obey,  209. 

Intention  of  truster  in  mortifieations,  162.  General  rule  of  interprstation  of, 
227.    As  to  application  of  funds,  390. 

Intereit,  rule  as  to,  224.  .  Liability  of  trustees  for,  265.    Application  of,  390. 

Or  right  remaining  in  truster,  78,  et  ^. 

IntematiotMl  questions  relative  to  trusts,  44,  et  eeq.  Of  bmds,  ib.  Obliga- 
tions to  convey,  ib«  49.  Conveyances  tnler  tivoe  and  mortif  caueti,  ih 
Probative  deed,  45.  Foreign  deed,  ib.  Marriage-oontncts,  ib.  Qnestions 
of  intention,  46.  Combined  deed,  English  and  Scotch,  ib.  General  rolS) 
47.  Letters,  &c.  of  instruction,  ib.  Bonds  secluding  eiraculors,  48. 
Heritage  situated  abroad,  ib.     Jurisdiction,  49.      Bight  of  aetion  on 
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obligation  to  convey>  ib.  Form  of  Deed,  ib.  Penonal  Property,  Lex 
domicilii,  ib,  50.  iDtimatioa  of  Assignation,  50.  Money  in  public  funds, 
51.     Mortifications,  mortmain  act,  51,  €t  f^^. 

Interpreuaiony  see  Intention. 

IiUUncUion,  when  trustee  must  give,  244. 

Intrommum^  liability  of  trustees  as  to,  310. 

Tntromittorf  calling  of,  to  account,  130. 

Invetiing  of  funds,  221.  Proper  mode  of,  222,  225.  General  rule  as  to, 
226.  Heritable  securities,  ib.  House  property,  227.  Public  funds,  228. 
Property  abroad,  230.  Funds  invested  abroad,  ib.  In  whose  name  in- 
vestments to  be  made,  2.31,  see  Liabilities,  287,  292. 

Inv€gtUure,  effect  of,  as  to  acceptance  of  trust,  71.  When  necessary,  75,  219. 
Liabilities  ariang  from,  294.    By  beneficiaries,  330.    In  heritage,  341. 


Judicial  factor,  when  appointed,  95.  At  whose  instance,  ib.  Powers  con- 
ferred on,  205. 

Jurisdiction  of  court,  in  mortifications,  174.  See  Court,  Powers.  Qeneral 
rule  as  to,  177.    As  to  sale,  342,  et  teq. 

K 
Kin,  next  of,  preferred  to  executor,  106. 


Latent  trust,  see  Third  Parties.    Proof  as  to,  66. 

Lav  agent,  trustee  and,' action  against,  333. 

Lease,  investiture  under,  77.  Granting  of,  by  trustees,  243.  Inability  from 
adopting,  296. 

Legacy,  special,  to  trustee,  112. 

Legatee,  trustee  where  remduary,  1 1 2.    Effect  of  deUiy  by,  273. 

Legitim,  385. 

LiahUities  of  trustees  for  fulfilment  of  special  directions,  214.  As  to  duties 
in  trusts  for  creditors,  244.  Of  trustees  qua  trustees  primarily  and  indivi- 
dually, 264.  For  interest,  265.  To  third  parties,  ib.  Building  specula- 
tions, 266.  Litigations,  267,  278.  Defending  trust-deed,  ib.  For  factors, 
&o.,  268,  447,  448.  Where  factors  named  in  the  trust-deed,  ib.  For  pro- 
fessional men,  269.  Acts  of  agents,  ultra  fines  mandati,  ib.  Where  credi- 
tors do  not  accede,  270.  Where  they  bind  themselves  personally,  ib. 
Special  nature  of  liability,  271. 

'-  Of  trust  estate,  273.    For  expenses  of  trust-management,  ib.    For 

indemnity  of  trustee,  274.  To  wliat  it  applies,  275.  Personal  advances 
by  trustee,  276.    Right  of  retention,  ib.    Expenses  of  litigation,  278,  et  seq. 

Of  constituents,  283.    For  indemnity  of  trustee,  ib.     Creditors,  ib. 

Expense  how  allocated,  284,  et  seq. 

Of  trustees  where  they  violate  their  instructions  and  fall  short  of  their 

duties,  287.  As  to  investment  of  funds,  ib.  et  seq.  Payment  of  annuities, 
289.  Non-exercise  of  power,  290.  Necessary  and  implied  duties,  ib.  et  seq. 
On  termination  of  trusts,  292. 

2k 
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As  to  invtaUtte  in  troate  for  cre£lon^  ih. 

Is  trusts  for  Isaiilj  purposes,  298.    law  ■tilu 

tndingyib.    Bssh  eoiMlacC,299.    GsBug  m 

— disptMsl  oC  fbndsy  ib.     EzcMdiiig  povcn^  900,  ^  sey. 

SOL    Roles  of  Eoglirii  kv,  303. 

.  Ltmitstioii  of  Bsbilities  vnder  isimJple  of  i 


spoeis]  exemptaoDi  eoBtsined  miiiisl  diniihj30S.  Gnr«  ] 
poweis  exoeeded  or  illegal  sets  done,  ih.  Or  poatiTv  dotics  omittmi,  V 
Special  prorisioiis  ss  to  difigeBer — miiinaniM — cmlp^  iat^th.  Ksek  for 
himself  309.  Aetoal  and  pstsooal  inlitmwMnnis  310.  Factora,  311 
Origiiif  history,  and  olijeeti  of  proteetiiigclMise,  310.  £8ect<if  ciaiM(^3i7. 
lUostimtion  firom  law  of  Englaiid,  318,  a  uq, 
LifintU  intsresty  330. 


Management,  tmstso  most  pve  informatioa  aa  to,  2\%  see  I>alieK. 

Mandate  hj  truster  abroad,  89. 

Marriage^  limitation  of  powers  of  tmstoes  from  law  of,  175. 

Marriaffe-cantracU,  tmsts  in,  81,  839,  394.  Of  two  kinds,  395.  When  sd- 
ministratiTe,  ib.  Reeenr^  powers  in,  ib.  Propiatj  beloiiging  to  vife, 
896,  et  $eq.  When  for  legal  diligenoe,  399.  Rights  and  oblijgalMSf  s^ 
tending  such  tmsts,  400. 

Married  womaa,  oonyeyance  by,  16.  GonTsyaace  by  a  thiid  paxtj  far  be- 
hoof of,  401. 

Meetingtf  aooeptanoe  inferred  from  attending,  aee  Aeoeptanoe. 

Minority,  effeet  of,  16. 

Monejf  to  be  laid  out  in  purchase  of  heritage,  see  Snocearion,  341,  and  Invest- 
ment 

MortiJUcUtone,  mortmain  act,  51 ,  et  eeq.  Powers  of  substitatin^  trustees  un- 
der, 141.  Teachers  under,  16*0.  Right  to  surplus,  ib.  AUowanees  under, 
ib.  Appropriation  of  funds,  161.  Right  of  heir  under,  ib.  IntentioD  ci 
truster,  162.  Internal  economy,  163.  Jurisdiction  of  oouri  in,  174.  Ap- 
pointment of  trustees  by  court  in,  201,  see  Trusts  by  operation  of  law,  385. 
eiteq, 

MoveabUi,  oonTsyance  of,  in  trust,  12.    Who  proper  trustee  in,  iK 

MuUipUpUndiiig,  when  oompetent,  119, 120, 235, 438. 

N 

Name,  effect  of  use  of,  as  trustee,  71.  "* 

Nature  of  office  of  trustee,  1 06, 1 1 1.    Of  beneficiary  interest  331 . 

Naviffotian  lame,  efTeet  of,  32,  33. 

Negligenee,  what  amounts  to  eulpehlata,  287. 

Negotiorum  geetio,  proof  as  to,  67. 

Non-aeeeptanee,  how  inferred,  aee  Acceptance.    Effect  of,  182. 

iVb»-«Mo«ttos  of  power,  171,  aee  Powers. 

Non-reeidenee  by  trustee,  99. 

Noiiiur  bankrttntev,  effect  of.  3£. 
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Oaih  of  barer,  69.  Of  alleged  trustee,  ib.  Of  banlcrnpt,  ib.  Of  trustee, 
proof  of  claims  by,  121.  Legal  distinetion  as  to,  112.  Anomalous  eases, 
ib. 

ObligcUUmB  personal,  see  Liability.  Limitation  of  liabilities  as  to,  306.  Cur- 
rent, effect  of  as  to  dificharge  of  trustee,  481. 

Qfice  of  trustee,  see  Trustee.    In  Trusts  for  creditors,  244. 

Omissiom,  whether  court  will  supply,  170.    Liability  for,  see  Liabilities. 

Operaiion  of  tawy  trusts  by,  84,  882,  ei  $§q. 

Oriffin,  see  Trusts. 

Outlawry,  15. 


Partial  a^oepianee,  see  Aeceptanoe. 

Partiet  to  fnuii,  ia  England,  6, 7.  In  Sootiand,  12,  78. 

Pofiner^ip,  hktent  trust  in,  82,  see  Trsde,  Society. 

PaymenU,  duties  of  trustees  as  to^  288,  €t  9eq. 

Perpetuity y  questioos  of  competency  of  trusts  for,  892.    Law  of  Sootiand,  ib. 

ThdlusBon  Act,  ib.     Heritage  in  Scotland,  893.    Duration,   ib.    More- 

ables,  ib.    Mortifications,  ib. 
Pertonal  objection.    Interest,  see  Trusts. 
PototfTf,  reserved,  see  Accessory  trusts,  80.    In  marriage-contracts,  395.    Of 

AUocation,  404. 

Of  burdening  and  consenting,  82. 

Of  trustees  for  creditors,  86, 1 30. 

Want  of,  99. 

Greneral  importance  of  principles,  126.     Distinction  between  trusts 

and,ib.     Kinds  of,  128. 

-  General,  128.     Nature  o^  ib.    Interpretation  of,  ib.    Rule  as  to,  of 


conducting  general  affairs,  ib.  Duties  and  equiyalent,  129.  What  com- 
prehended undw  general,  ib.  Calling  intromittor  to  aceounty  180. 
Valuation  of  daims  by  creditors,  ib.  Trustee  cannot  delegate,  ib. 
Employment  of  fiactors,  agents,  &e.,  131.  Execation  of  trust  by  sub- 
ordinate means,  132. 

Discretionary,  184.  Do  not  deyolve  on  Court,  ib.  Principles  ap- 
plicable, to,  136. 

Special,  136.     Primary  conditional  special — when  they  occur  — 

may  effect  rights  of  individuals — obligatioa  on  trustee,  and  right  of 
parties  interested,  ib.  A  combination  of  trust  and  power,  137.  Powers 
of  substituting  additional  or  new  trustees — never  presumed,  ib.  Dis- 
tinction between  instituted  and  substituted  trustee,  188.  DeUetue  per$oncB, 
ib.  In  what  manner  power  of  substitution  to  be  exercised-*  number  to 
be  appointed,  ib.  Special  powers,  when  strictly  construed,  139.  Improper 
assumption  of  trustees,  ib.  Intention,  140.  Powers  of  sobstxtution  un- 
der mortifications,  141.    Substitution,  when  a  duty,  ib. 

Secondary  conditional  special,  144.    Powers  of  borrowing— ^ubaidiaij 

to  sale— are  presumed  or  special  —  presumed  rather  than  sale — when 
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othflrwifley  144,145.    Application  of  distinetioiia — debta  —  declared  per- 

poses — eztnordinary  expenaesy  146. 
Powert,  nnoonditioiial  special,  147.   Roles  of  special  powers,  lb.  148.     Wles 

libersUy  interpreted,  149.    Payment  of  debts,  ib.     Powezs  of   safe,  it^- 

Rsiaing  actions,   151.      Granting    heritable   securitieeiy    152.      GTantir<^ 

authority  to  sell,  ib.     Application  of  funds  in  purehaaiDg,  ib.     Of  di^na^ 

or  bequest,  153. 
When  strictly  interpreted,  153.   Special  provision,  1 54 .    Of  a  differed 

though  of  apparently  a  subsidiary  class,  ib.     General  rule  as  to  tn^ 

155.  Powers  and  purposes  explicitly  declared  —  equivmleitft  to    duties 

156.  In  trusts  for  charitable  or  benevolent  purposes  —  granting  leases — 
alienations,  157,  et  teq.  Removing  teachers,  160.  Disposal  of  surploa^  ih 
Increase  of  allowances,  ib. 

Special  conditions  or  restrictions,  165.    As  to  sale,  ib.     Sarplnsy  ifc. 

see  160.     Limitation  as  to  purposes,  165. 
Directory,  168. 


Of  division  among  a  cUss,  171.      Effect  of  non-execution,  ib.,  290. 

Limitation  of,  from  law  of  marriage,  175.  When  powers  of  division  heM 
to  be  executed,  177.  Dispositions,  moriia  eauia,  in  general  temu^  ibu 
English  law  rule,  180.  Deed  of  division  and  speeaal  act,  ib.  Payment, 
181.    Entries  in  books,  ib. 

And' purposes,  when  equivalent  to  duties,  156.     Distinction  beCneea 

as  to  sale,  241,  242,  248,  255. 

Liabilities  from  trustees  exceeding,  300,  et  acq* 

Pr«ferenoe$  among  creditors,  duties  of  trustees  as  to,  233,  ef  weq.     How  ob- 
tained, 415,  et  $eq.    Pari  p<u§u,  424. 

PretoHpHon  of  beneficiary  interest,  337.     Of  right  of  creditor  by  bill,  416. 

Prior  daim  of  trustee,  112. 

Preaumption,  see  Proof. 

Probative  deed$,  rules  as  to,  applicable  to  trusts,  21. 

Profeuional  men,  assistance  of,  223. 

Proof,  12.  Common  htw  rule  as  to,  in  heritage,  54.  Erroneous  practice,  ib. 
Remedied  by  act  1696,  c.  25.  To  what  act  applies,  55.  Distinctioo  as 
to  trust  and  mandate  as  regards,  ib.  Allegation  of  trust  by  trustee,  ib. 
— ^by  truster,  56.  Attempt  to  restrict  application  of  act,  ib.  Subsequent 
rule,  57.  Destinction  between  allegation  of  mandate  and  offer  to  oonvey, 
59.  Application  of  act,  how  superseded,  ib.  How  trust  competent^  de- 
dared,  ib.  Whether  writing  must  be  probative,  60.  Emerging  trust,  61. 
By  third  party,  62.  Subordinate  trusts,  whether  within  the  act,  63. 
Gases  excepted  from  general  rule,  65.  Latent  trust,  66.  Equitable  inter- 
pretation, 67.  Voluntary  interposition,  negotiorum  ^io,  ib.  Back-bond 
amisdng,  68.  Fraud,  ib.  Dedaration  of  trust  on  deathbed,  69.  Oath  of 
haver — of  alleged  trustee — of  bankrupt,  69.  General  rule  as  to  proof 
ib.  Proof  of  acceptance  of  trust,  70,  et  aeq.  Of  daims  against  trust-estate 
by  oath  of  trustee^  121,  et  nq. 

Protecting  elame,  22,  see  Liabilities,  805,  et  teq. 

Protection,  trustees  entitled  to,  in  execution  of  office,  123, 124.    Of  his  own 
interest  by  beneficiary,  335. 

Purohoier,  when  in  safety  to  pay  price,  254,  see  sale. 

Pmrekaeei  by  trastees,  1 14. 

Purpotei,  see  Identification. 
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Quorum,  what  amounts  to  a,  98>  184,  see  Powers.  Greneral  practice,  184. 
Conditions  of  appointment,  ib.  Sufficiency  of  acceptance,  ib.  Joint 
appointment,  186.  Sine  quo  non  —  tine  quibus  non,  ib.  Exception,  ib. 
Acceptance  by  a  quorum,  ib.  Conveyance  to  trustees  and  survivors,  ib. 
General  rule,  187.  Presumption  as  to  general  appointment,  188.  Ana- 
logy of  cases  of  administration,  ib. — of  tutors  and  curators,  189.  Proper 
number  of  trustees  to  be  appointed,  191,  note. 


Mealizing  utaU,  220. 

lUlnu  intigrU,  see  Revocation. 

Remowd  of  trustee,  power  of  Court  as  to,  206. 

HenU,  application  of,  390. 

Reprea€ntaiion  by  apparent  heir,  89.    Individual,  by  trustee,  108. 

Rueretd  burden,  see  SnccefBion,  348.    Powers,  see  Powers. 

Retiduary  legatee,  see  Legatee,  Trustee.  ^ 

Reeignation,  see  Divesting. 

RetjxmnhUitif,  trustees  must  act  upon  their  own,  121. 

Ite$ulling  truets,  see  Trusts  by  operation  of  law,  883. 

Betention,  right  of  in  tmstee,  276,  see  Indemnity. 

Reversionary  interests,  see  Trusts  by  operation  of  law,  382,  et  seq. 

Retoeable,  when  trust  conveyance,  79.  Trusts  inter  vivos  —  gratuitous,  80. 
Mortis  causa,  ib.  Undelivered,  ib.  For  creditors,  ib.  How  right  of  revocation 
lost,  80.  Donations/tfi^r  virum  et  ttxorem,  ib.  For  children,  ib.  Substitution, 
81.  By  a  woman  in  contemplation  of  marriage,  ib.  For  behoof  of  truster 
solely,  ib.  Deed  declared  irrevocable,  82.  (General  rules,  ib.  Revocation 
with  consent  of  children,  ib.  Trusts  by  associations,  83*  Effect  of  posses- 
sion of  moveables  by  trustee,  ib. 


S 

Sale,  right  of  truster  in  trust  for,  83.  By  auction,  117.  Power  of  trustees 
in  trusts  for,  152.  Special  restrictions  as  to,  165.  Duties  of  trustees  as 
to,  247,  see  Duties.    Purpose  of,  see  Succession,  341. 

Securities,  powers  of  trustees  as  to,  152,  see  Investments. 

SeUer,  conveyance  by,  to  trustee,  22,  23. 

Sequestration,  application  for,  by  truster,  89. 

Singular  successors,  trustees  are,  107. 

Societies,  creation  of  trusts '  y,  18.  Revocation  of  trusts  by,  83.  Bequests 
to,  403.  Special  nature  of  trusts  for,  410.  Dissenting  chapels,  ibb  et  seq* 
Purposes  in  abeyance,  412.  Administration  of  trust-affairs,  ib.  Appli- 
cation of  trust-property,  413. 

Special  acceptance  of  trust,  74— allowance,  see  Trustee— character  and  in- 
terests of  beneficiaries,  see  Beneficiaries,  329 — conditions  or  restrictions, 
effect  of,  as  regards  powers,  165 — as  to  sale,  ib. — as  to  surplus,  ib.,  see 
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160 — exemptions,  see  LiabiUties,  305  —  legacy,  oee  Trostee — povo^i  see 
Powers — purpose,  right  of  truster  in  trust  for,  83. 

Speeijieationf  see  Identification. 

SvbordinaU  Imsto,  proof  as  to,  63y  et  uq, 

SubttUuted,  distinction  between,  and  instituted  trustee,  1 38,  see  Powers. 

SvhHitmtum,  effect  of,  as  to  reToeationy  81.  Of  trusteea^  137,  see  Powas. 
Powers  ot  court  as  to,  192,  et  ieg, 

Sue^enion,  questions  of,  339,  c(  ieq.  Personal  property,  ib.  Heritable  fn- 
perty,  340.  Monej  to  be  laid  out  in  pnrefaase  of  heritege,  341.  Heritage 
iDTestment,  ib.  Purpose  of  sale,  ib.  Intention  to  aell,  342.  Powcn  af 
sale,  ib.  Principles  opplicable  to,  345,  et  $eq.  Reseinred  borden,  313. 
Principles  applicable  to  purposes  of  sale,  ib.,  et  uq.  TnigtHtdjudieitiflB, 
350,  see  Vesting,  ib., «(  m^.,  and  Identification,  403.  'Effect  o£  tiwt  at 
to,  of  creditors,  420. 

SuperifUetidence,  and  removal  of  trustees  by  court,  206. 

Surplus,  see  trusts  by  operation  of  law,  382,  et  teq, 

Surro^tump  rule  as  to,  232. 


Tantum  et  tale,  doctrine  of,  262. 

Ttaeken,  power  of  removing  under  mortifications,  160. 

Teru,  236. 

TheUutton  aet,  see  Perpetuity. 

Teiting  trustee  as  witness,  21,  22. 

Third  party,  effects  of  trusts  as  to,  8, 20.  Effects  of  powers  on,  32.  Proof 
of  trust  by,  62.    Interest  in,  79.    Liability  of  trustees  to,  265. 

TtUe,  tentative,  31.  Questions  of,  defective,  76.  Nature  of,  in  trustee,  107. 
Trustees  bound  to  give  good,  to  purcbasers,  255, 272.  DouMe  title  to  pur- 
chaser, 256.    In  regard  to  legal  diligence,  424. 

Trade,  trustees  engaging  in,  155.    Duties  of  trustees  as  to,  239,  ef  teq. 

Tranttutstion  of  funds,  225. 

TreaaoH,  16,  93. 

Truet,  in  general  sense  of  term,  3.  By  deed,  ib.  In  England,  and  Scotland 
compared,  ib.  Origin  in  civil  law,  ib.  According  to  law  of  England^  ^« 
Equitable  jurisdiction,  5, 6.  How  introduced,  ib.  Statutes  of  mortmain,  ib. 
Uses  and  trusts  originally  synonimous,  ib. — Statute  of,  6.  When  enforced, 
ib.  SubUeties  of  EngliBh  law,  ib.  Used  in  periods  of  rebellion,  10,  H* 
Origin  similar  to  entails,  11.  Distinction  as  to  history  in  civil  and  Scotch 
law,  ib.  Requisites  for  constitution  of,  14.  Kinds  of,  119.  By  operation 
of  law,  382.  Right  to  surplus,  ib.  Heir-at-law,  ib.  Reversionazy  inte- 
rests under  deed,  383.  Partial  exclusion  of  heir,  384.  Where  beneficisrj 
presumed  dead,  385.  Legitim,  ib.  Resulting  trusts  under  mortifieatiooa 
ib.    Distinction  as  to  charitable,  in  England,  387. 

Trustee,  office  of,  6.  Estate  in,  by  Uw  of  EngUnd,  ib.  Relative  pontion  of 
trustees  in  htw  of  England,  7, 13.  When  competent  witness  to  deed,  21. 
22.    Allegation  of  trust  by,  see  Proof. 

_.  Who  may  hold  the  office  of,  93.  High  treason — alien  enemy— mar- 
ried woman,  ib.     Insolvency,  94.     Remedy  —  judicial  iiMtor,  95,  96' 
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TnutworthineM,  97.  Qaorum,  98.  When  caution  required,  ib.  Personal 
olajeetion,  99,  Want  of  power,  ib.  Interference  of  eonrt,  ib.  Non-resi- 
dence, ib. 

.  Identification  of,  102.    Name  or  deecription — ^public  capacity — pro- 


perty —  circamBtaneee  causing  difficulty  of  —  changes  in  offices,  ib.,  et  teq. 
—  when  custom  rule,  104. 

-Nature   of  office,   105.    Measures  with  riew  to  acceptance - 


quirtes  to  be  made,  lb.  Personal  qualifications  for,  ib.  A  gratuitous 
office,  106.  Where  also  executors  and  tutors,  and  tutors  and 
curators,  ib.  Preferred  to  next  of  kin  as  executors,  ib.  Where 
curators  bonis  —  insanity,  106.  Illegitimate  children,  107.  Nature 
of  titie  in  trustee,  ib.  Legal  character  of,  ib.  Casualties  due  by,  to 
superior,  108  —  where  incorporation. trustee,  ib.  Individual  represen- 
tation by  trustee —  under  a  lease,  ib.  Conjunct  and  confident,  109,  115. 
Contracts  by,  wiUi  heir  of  truster,  ib.  Personal  interest,  109,  114.  Ob- 
ligation to  account,  ib.  Effect  of  rule  as  to  accounting,  110.  Office  admi- 
nistratiye.  111.  Right,  independent  of  trust,  112.  Special  allowance  — 
legacy,  ib.  When  residuary  legatee,  ib.  Where  heir-at-Uw,  ib.  Chums 
prcTiously  constituted,  ib.  Where  also  a  creditor,  ib.  Plea  of  homologa- 
tion against,  113.  Conmiunication  of  eases,  13, 1 15.  Personal  interest  not 
to  compete  with  trust-estate,  114.  Purchase  by  —  of  debts  due  by  estate 
—  incurred  subsequent  to  date  of  trust,  ib.  Of  trust-estate,  116, 117.  Com- 
pensation, 116.  Trustee  bound  to  act,  bound  to  concur,  118.  Actions  in 
name  of,  ib.  Multiplepoinding,  when  competent,  119.  Must  act  upon  own 
responsibility,  121.  Proof  of  chums  against  estate  by  oath  of,  121,  et  seq. 
Conditions  of  eyidenoe  by,  123.  Entitied  to  protection  in  execution  of 
office,  ib.  Effect  of  delay,  125.  Dbtinction  as  to  nature  and  amount  of 
discretion,  170.  Proper  number  to  be  appointed,  191,  note.  Combiued 
capacity  of  trustee  and,  832.    Bankruptcy  of,  337.    Heur  of,  428. 

TruiUr,  who  may  be,  15,  et  ieq.  Conveyance  by,  when  not  in  possession  of 
trust-estate,  22.  Interest  remaining  in,  78.  Sole  interest  in,  79,  81.  Re- 
maining in  poasession,  83.  Rights  of,  ib.  When  must  be  xnade  party  to 
action,  ib.  In  trust  for  special  purpose  —  right  of  superintendence  —  trust 
for  sale,  83,  85 — for  payment  of  debts,  84.  Acts  of  trustees  binding  on, 
ib.  Interest  of,  where  no  surplus,  ib.  Prindples  applicable  to  right  of, 
86,  et  ieq.  Application  for  sequestration  by,  89.  Special  allowance  for, 
ib.    Abroad,  ib. 

Trmtworihineu,  see  Trustee. 

Tulon,  when  trustees^  106. 


U 
Usei,  see  Trusts. 


Validity  of  trust-deed,  trustee  must  defend,  222. 

Veiting  of  benefidary  intereets,  350.    Genera!  lu'es,  351.    Quiiified  by  in- 
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tentioD,  352.  IkUctut  p^nonce,  858.  Predeeeasing  truster,  ib.  Ti  mti  i 
to  denude  in  a  certain  eventy  853.  Intezvst  presentljr  patymbhf  ibu,  tt  9tq. 
Destination  orer,  355,  et  teq.  Conditio  ti  sine  iiberis,  360,  et  9eq,  CbntiB- 
gency  from  special  provimon  where  do  liferent,  363,  ef  teq,  Uferent  u^ 
fee,  365,  tt  teq.  Liferent,  fee,  and  destination  orer,  368,  tt  mq.  HxpresE 
eontingency,  liferent,  with  destination  over,  376,  et  seq,  ExpRaa  cooan- 
gency,  liferent  without  destination  over,  378.  Direetioii  to  perform  a  cer- 
tain act  during  existence  of  liferent,  379.  Pnzifying  of  condition  hj  appro- 
priation of  funds  by  bcneficiaiy,  380.     Effect  of  a  power  of  diviaioii,  381. 

W 

Warrandlee^  by  trustees,  260,  272. 

Wife,  property  belonging  to,  see  Marriage,  396. 

Will,  court  cannot  do  what  amounts  to  making,  170. 


THE  END. 
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